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HINDU LAW REFORM. 


So much has been said and written recently about thé 
codification, unification, and improvement of Hindu Law that 
one is apt to run away with the impression that we are on the 
eve of momentous changes. But-.closer examination is sure to 
disillusion one who has formed any such hasty impression. The 
very differences in the standpoint of the various reformers must 
constitute a warning to all desiring reformers as to the dangers 
ahead. One class of reformers urge that the Hindu Law of the 
texts has been, thanks to the Commentators and Judges, altered 
sout of shape and ought to be restored to its pristine purity. On 
the other hand, another class protest that the case is one of 
arrested development that the Hindu law that was growing 
naturally through the Smritis, Commentaries and Nibandhas is 
vegetating under the sinister influence of British Courts. Yet 
another class think that the Law, in spite of some lapses, has 
been after all grpwing fairly satisfactorily and only a point here 
and a point there requires touching up. Which institution, 
they łsk, ıs perfect ? All these however agree that no. radical 
change ıs needed in the system. But there is another class 
which thinks that everything 1s wrong with Hindu Law and the 
earlier itis ended the better. The last class 1s, however, a 
microscopic minority and does not seem to possess any ın- 
fluence ifi the country. The Hindu temper 4s still relygious. The 
best way to foredoem to failure any attempted reform ıs 
frankly to disavow the religious sanction. In this matter, 
however, the Hindu Law as it ıs administerd at present is 
not all of the same character. Part of it 1s, no doubt, based 
on one or other interpretation of the text of the Hindu Law 
but a great part is usage, and a not inconsiderable part, that 


which furnishes the largest scope fgr litigation i is pure Judgce 


made law. The law of marriage and tht" law Of ‘mheritance a 
large part of 1t, belong to the first class, All the eae 
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of adoption law, the law as to manager’s, fathes’s and widow’s 
alienations, and the law of succession to ‘impartible estates are 
largely Judge-made law. These which are based on usage or 
are the creatures of Courts have no religious sanction and any 
alteration of that portion of the law cannot be obnoxious to the 
religious susceptibilities of the people. Most of the subtleties 
of the adoption law are as we have said the creature of specu- 
lation by the Courts and lawyers and nodody can have the 
remotest objection to having the dark points in connection with 
those matters cleared up. With whose authority can the widow 
adopt, whom should she consult, whom she may not consult, 
when the authority given is exhausted are all questions on 
which the Smriti writers throw no light but just these are ques- 
tions that are causing the greatest trouble. Simliarly question 
as to the validity of widow’s surrenders, and alienations and on 
those questions also the legislature may well intervene and pre- 
scribe a period of time within which suits questiofiing the alie- 
nation should be brought on pain of losing the property 
entirely or lay down a procedure by which courts opinién 
might be taken in advance as toa proposed alienation. Even 
ine those matters which are based purely on text law, 
it will not unoften be found that a progressive interpre- 
tation has been accepted by one or other of the numerous com- 
mentators. Preference shown by the legislature to one inter- 
pretation rather than to another can’t wound the’ religious 
susceptibilities of any set of people. For instance several female 
heirs have been let in by commentators like Nilkantha and the 
place given to them is after the specified heirs and this integ- 
pretation may meet the wishes of the most advanced section 
even. Preference to male relations up to a particular point will 
take along time to disappear or we cannot explain the solicitude 
of even educated mgn to have adopted sons. Most people still 
prefer the undivided brother’s sons to their own daughter and 
daughter’s son. Namasankirtana or family prestige is still a 
passion with the Indian. Care for fanuly prestige is a thing not 
unknown in England and many an old lady, it is said will still 
bequeath her saving to the head of the family. Preference given 
to agnatic relations over cognates would however desirable be a 
every difficult thing to get rid of. It is doubtful if the Dayabhaga 
interpretatiah , Will suie but may go soiné way without doing 
violence ( the authority of the texts, . 
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There are Still many dark points about Bandhu and Stri- 
dhana succession which the Courts have got to clear up (and 
the Highest Court of appeal is adding to the trouble) and that 
work may safely be done by the legislature. But it is a 
matter for consideration whether the investigation by a com- 
mission on these points is likely to be less costly than actual 
litigation. These points are mostly decided in petty cases in- 
volving many other points and the expense can hardly ever be 
attributed solely to the doubtful Law of Succession. A solution 
this way or that if ıt could be attained without excessive cost 
may be welcome but as we have already premised, it is far 
from clear that it will be so. Joint family has gone in for a 
large amount of abuse, so also that other institution of 
law, son’s right by birth at the hands of reformers. If 
these things, especially the former, ıs so obnoxious to 
the people, why should not each member declare him- 
self divided and thus put an end to the hateful incubus. 
The truth is neither the joint family system nor the right by 
birth ıs an unmixed evil. The Hindu scheme of inheritance 
should not be taken up piece-meal and condemned. The thing 
shguld be taken up ın its totality. The joint family system, the 
right by birth, preference of sons and female’s right of mam- 
tenance should be taken together. From a purely individualis- 
tic point gf view, it may be the Hindu scheme is unsatisfactory 
but unqualified ipdividualism no longer holds the field. The 
Engilish testators’ unqualified power of disposition is, in prac- 
tice, ıt must be remembered, considerably narrowed by 
tke prevailing custom of marriage settlements. Excessive 
partition is an evil and people can be found praising the 
English system of primogeniture. The Hindu system is a 
compromise awd while it provides against excessive partition, 
provides for all female relations that håve got to be pro- 
vided for by insisting*upon maintenance, marriage ‘provision, 
etc. ‘None of the continental codes permit unlimited dis- 
position without due consideration for the claim of the issue. 
Joint family system is as a matter of fact, a kind of mutual 
insurance. If *it had no advantages, it is difficult to see 
why so many families should continue joint and so long especi- 
ally when the remedy i is so easily in their own hands for ac- 
cording to the lategt pronouncements ofthe Privy Council, all 
that is needed for djvision in status ıs an ttnequivocal declaration 
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of an intention to be divided. This shows at any rate that the 
sentiment in its favor is strong and any hasty reformer may well 
take a warning therefrom notto attempt its abolition and there- 
by jeopardise his other and possibly more acceptable reforms, 
The law as to self-acquisition 1s no doubt in a somewhat 
unsatisfactory condition but it must be confessed that the ques- 
tion when it actually arises is settled by parties and the Courts 
fairly satisfactorily ; ın fact there are not many cases in which 
the question has demanded the attention of superior Courts of 
‘the country. One thing that the educated man ıs clearly 
to realise 1f he wants really to etfect any reform is that 
his influence in matters religious is slender and in fact bears 
little relation to his position and influence ın matters 
secular. lf he :magines thal he will be able by his secular ın- 
fluence to affect religious opinions in the country he is 
suffering from a totally wrong perspective and his attempts at 
reform have little probability of success. Even in such matters 
as we have indicated above ın which the religious susceptibili- 
ties have little reason to come in, it 1s well that the suspiciép 
of the ordinary man 1s not roused, and with that view we would 
have the committee investigating the matter composed not only 
of advanced reformers but also of men about whose orthodoxy 
there ıs no question. Again, it ıs idle to expect tltat the 
personal law of a vast continent like India should be uniform 
when ın a small place lke the British isles there are so many 
differences. European analogies are obviously fallacious 
unless the whole continent of Europe is taken and so far as 
Europe is concerned, there is no uniform personal law, Japan 
while taking considerably from other systems of jurisprudence in 
respect of the ordinary law does not seem to have done so in 
respect of its family law and ancestral worship still plays a not 


inconsiderable part tn Japanese history. ° 
i 





Dunlop Rubber Co, Ltd ? Dunlop. (1921)1 A. O 367 
Praclice—Service oul of jurisdiclion—Action for lrbel— 
Injunclioun—Rules of the Supreme court (Ireland) 1905, O. 11, 
R. t (g). 
: Under O. 14; R, a ef the Rules of the Supreme Court 
(Ireland) 1903, service out of the jurisdiction of a writ of sum- 
mons ve be allowed ‘by ue court or a Judge whenever ang 
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; 
injunction 1s sought as to anything to be done within the 


Jurisdiction. Plaintiff, a resident of Ireland, obtained leave, 
by an order made in the Chancery Division under the afore- 
said rule, to serve a writ upon the defendant company which 
had its registered office in London, ın an action for an 
injunction restraining the company from publishing ın lreland 
pictorial advertisements caricaturing the plaintiff and tendency 
to expose him to public ridicule. 

Held, that the jurisdiction conferred by O. 11, R. 1 (g) 
was discretionary and since ıt was not shown that it had been» 
exercised on any wrong principle, the appellate court would 
not interfere. 





Maclainet Gatty . (1921) 1 A.O 376 
Deed—Construction—Puncinal payment — Provision for 
reduction of rate of interest—Estoppel. 
Where a bond stipulates for payment of interest “ punctu- 
ally” on certain specified dates and further provides that in 


tí 


. case the payments are so made the creditor would accept a 


low er rate of interest and give an extended period for payinerft, 
a payment of interest; made a few days after the due dates ts 
not a ttmeous payment and the creditor is not bound to accept 
at the lesser rate. The expression “ punctual payment” 1s 
perfectly applicable to a provision for payment on a particular e 
day and it emphasises the necessily of payment being made on 
that day, and not ona subsequent day. The mere fact that 
the creditor accepted payments of interest at the lesser fate ın 
respect of two instalments not paid in time, does not estop him 
from insisting on his strict rights under the bond in case of 
subsequent default. 





Gerrard v Crowe. (1921) 1 A. O. 395. (P. ©). 

Tori—Flood ın river—Krection of embankmenl—/ujury to 
neighbour's land—Liabiltty. . 

Defendant, a riparian owner erected an embankment on 
his 6wn fands with a view to prevent their being flooded in 
times of flood in the river. Asa result of this embankment, 
most of the defendants lands escaped esubmersion, but the * 


volume of water in the river increased, and therefore nore 
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\ ° 
water was thrown in times of heavy flood on éhe land of the 
plaintiff, an adjoining riparian owner, than would otherwise 
have gone there. In anaction by plaintiff for damages against 
defendant and an injunction, Held there was no cause of action 
for the plaintiff and the defendant was within his rights in 
erecting the embankment complained of. 

Cases discussed, 





The Kronprinsessan Margareta v. The Parana, eto. (1921) 
"LA O 486. 


International law— Prize—Contraband — Confiscaitou— 
Doctrine of infection—Origin and scope of the rule. 

A long established rule of the law of prize, commonly 
known as the doctrine of “infection” condemns as if contraband 
goods which, though not condemnable ın themselves, belong 
or are deemed to belong when captured to the same owner as 
other cargo in the same vessel, which cargo itself is liable to 
condemnation as contraband. Another settled rule of the law 
of prize is that which refuses to recognise transfers of thé 
ownership of moveables afloat from an enemy transferor to a 
neutral transferee, when unaccompanied by actual delivery eof 
the goods. The ownership of the goods at the date of capture, 
and not the control of them, is material. for the application of 
the rule. The doctrine does not rest upon the personal 
“culpability or complicity of the owner to whose goods it ıs 
applied, and 1s applicable although he 1s not privy to the con 
traband enterprise. 





Attorney General v Oory Bros. & Oo (1921)1A C 521. 

Tort—Negligence — Nuisance—Colliery soil,— Tipping on 
mountain side—Escepe of colliery soul—Landslide—D anages— 
Injunclion, ° 

A colliery company tipped a huge mass of colliery’ Spoil 
weighing several thousands of tons on the side of a hill without 
taking any precautions to drain the hill side and as aresult there 
was a landslide which threatened to damage the roads and 
works vested in the District Council of the locality. In an action 
e for an injunction,and damages against the colliery company by 
the Attorney Géneral ‘gm the relation of thé District Council, the 
defence was that the landslide was occasioned by tension dut 
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to a disintegration and,slipping of the surface bf the hill below 
the tips, caused by gow of avater and outbreak of springs in the 
rainy season. Held that the colliery company were liable (1) on 
the principle of Rylands v. Fletcher (1868) L. R. 3 H. L. 330, for 
not keeping under control a dangerous and artificial structure 
which they had placed on the hill at their peril ; and (2) on the 
ground of negligence, in omitting to take proper precautions to 
secure the stability of the huge mass of material placed on the 
hill side. 

In an action by the licensors of the colliery company 
against them for damages caused by the landslide to other 
property of the licensors, the colliery company were held liable 
on the ground of negligence. 


_— — + 


8.8. Mendip Range v. Radeliffe.,(1921) 1 A. O. 556 
Practice—Concurrent findings—Not to be easily disturbed. 
Per Lord Atkinson. A concurrent finding of fact by both 
the courts below will not be disturbed by the House of Lords 


. unless it is clearly demonstrated that the finding is erroneous, 


It is not necessary that the decision of a Judge on any question 
of fact should be couched in any particular form of words, It 
is enough if he uses language which conveys the meaning that 
he decides „the question one way or the other, anda Judge 
equally finds upoy an issue of fact if he clearly expresses his 
concurrence with the decision of another Judge who has decid- 
ed that issue. 





Lucas-Tooth v. Lucas-Tooth (1921)1 A C. 594 
Will— Construction—Life— Estate— Gift over—Time for 
ascertaimite heir, ° 


A testator, the yofinger son of a baronet, bequeathed his 
stocks ‘and shares directing them to be divided equally between 


* his two brothers, S. and L, for their life-time and afterwards 


to pass to the heir “ to the baronetcy now held by Sir RL 
or, {qiling an heir, to the eldest daughter of S. Held on a 
construction of the will (by the majority, Lord Atkinson 
dissenting) that the heir to the baronetey was to,be ascertained, 


-not,on the death of Sir RL but on the Scath of thé survivor 


of the testator’s broghers S and L and there being no leis. to 
e t p * ° 


en 
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the baronetcy ert the death of L the syrvivor, the stocks and 
shares passed to the daughter of $ accoréling to the terms of 
the gift over. The well-known classification of cases by 
Thesiger L. J. in Mortimer v. Slater (1877) 7 Ch. D. 322 was 
not intended to be exhaustive and the rule that prima facie the 
heir is to be ascertained at the testator’s death, does not apply 
where there 1s sufficient evidence of intention to show that the 
heir is to be ascertained at some other time. 


a ee 


Everett» Griffiths (1921)1A.0. 631 

Lunacy—Pauper—Reception order—Medical Cerlificate— 
Negligence—Liability of Chairman of Board of Guardians— 
Judicial functions. 

Plaintift sued the defendants for damages for falsely and 
unlawfully certifying the plaintiff to be insane, thereby causing 
him to be unjustifiably incarcerated in a lunatic asylum. The 
plaintiff by his statement of claim alleged that the defendants 
certified him insane without good faith or reasonable cause and 
acted contrary to and in excess of their legal jurisdiction but 


the charge of malafides was abandoned at the trial. The first ` 


defendant was the chairman of a Board of Guardians duly 
empowered to make orders for the reception of pauper lunatics 
and he signed an order, under S. 16 of the Lunacy Act, 1860, 
after enquiry and upon the certificate of a medical practi- 
tioner, the second defendant, for the teception of the 
plaintiff as a pauper funatic in an asylnm. Held, that 
the Ghairman having honestly satisfied himself as to the 
plaintiff's insanity at the time of making the reception order, 
no action for negligence lay against him and as against the 
medical practioner, there was no evidence fit to be left to the 
jury of any want of care on his part. . 

Per Lord Atkinson : A Justice of the peace or duly authori- 
sed chairman of the Board of Guardians, in discharging his 


duties under S. 16 is acting judicially, and on that ground 1S 


protected from an action for negligence. The term “ judicial ” 
in this connection does not necessarily mean acts of a judge or 
of a legal tmbunal sitting for the determination of matters of 
law, but a judicial act is an act done by competent authority, 
upon consideration offacts and circumstances, imposing liability 
and affecting the rights of others. à : 
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gpg Zeme w William Lyall Shipbuilding Co: (1921) 1 4.0, 


Practice—Serviee out of jurisdiction—Contract to be perfor- 
med within jurisdiction—Breach—Rules of the Supreme Court 
O. 11, R. 1, (e). 

Under O. 11 R. 1 (e) of the Supreme Court Rules a Court 
has power to grant leave to serve notice of a writ of summons 
outside the jurisdiction when the action is for damages for 
breach of a contract if there is reasonable evidence of a con- 
cluded contract and a breach of a real and substantial term of 
it within the jurisdiction. 

Held, that where a buyer repudiated a contract for sale of 
ships to be delivered within the jurisdiction, but to be paid 
for outside the jurisdiction the refusal to accept delivery is a 
breach of a real and substantial term of the contract within the 
meaning of the above rule. 





The Prins Der Nederlanden : (1921) 1. A. O. 754. 
o ° Prize—Carriage of contraband—Allowance of freight. 
The Prize Court has jurisdiction to award freight in res- 


l pect of the carriage of contraband goods that it will be awarded 


onfy in wholly exceptional cases. Its allowance or disallowance 
does net turn merely on the question whether the shipowner 
knew the character of the cargo, 

Authorities reviewed. 


NS 


JOTTINGS AND CUTTINGS. è 


A Tenant's Right to Assigu.—The usefulness of the declar- 
atory action was well illustrated in the action of Chatterton v. 
Evision before Mr. Justice Sargant (February 18.) There are 
few questions on which a lawyer is more ,often called upon 
to advise than the question whether a landlord has ‘unreason- 
ably ’,withheld his consent to an assignment or subletting by 
a tenant who has covenanted not to assign or under let 
without the landlord’s consent, ‘such consent not to be 
unreasonably withheld.’ The reason for the covenant is 
clear. Ifis to prevent the property, to the landlord’s detri- 
ment, from passing into the hands of a tenant who is 
impecunious or othemwtse undesirable. But 4 ‘landlord will 


" ogdasionally use He power for other pyrposes, and the mere 
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fact that a proposed assignee is un-objectienable does not 


necessarily make a withholding of consent, unreasonable. The 


tenant, however, has always been in a quandary. He could 
not bring an action to compel the landlord to give his consent, 
or to pay damages in default of so doing, because the landlord 
had not entered into any covenant to consent in reasonable 
cases. That was decided by the Treloar v. Bigge (L. R. 9 Ex. 
151). All he could do .was, inthe absence of consent, to 
assign ; and, if the landlord brought an action to enforce the 
usual forfeiture clause, to set up that the landlord had acted 


‘unreasonably. He might succeed, as in Lewis and Allenby, 


Lid. v. Pegge (1914), or he might fail, as in Barrow v. Isaacs 
(1891) ; and if he did fail, he -lost his property by forfeiture. 
The point is, that he could not test the validity of the land- 
lord’s refusal except by taking an irrevocable step. A more 
excellent way has been shown in Chatterton v. Evision, Here 
a tenant wished to assign to a respectable and responsible 
person, The Jandlord—an assignee of the reversion—wished 
to occupy the house herself, and offered to take a surrender Qf 


the remainder of the term, and with the idea of forcing the | 


e . 
surrender, refused to consent to an assignment. The tenant, 


instead of straightway assigning to his purchaser, and taking 
his chance of a forfeiture, brought an action againstethe de- 
fendant for a declaration that he, the plaintiff, was entitled to 
assign notwithstaudiug the defendant’s refusal fo consent. 
Bates v. Donaldson (1896) 2 Q. B. 241 was conclusive to the 
effect that it is unreasonable for a landlord to refuse his 
consent to an assignment because he wishes to have the pro- 
perty for his own occupation ; so Mr. Justice Sargant had no 
difficulty in making the declaration asked for, tnat ‘the plain- 


tiff Was entitled to assign without any licence. ’'—Law Journal, 
a 9 * ° 
* * 


The Lord Chief Justiceship,—Lord® Reading's resignation 
of the office of Lord Chief Justice has now been officially 
announced, When, therefore, he is entertained by the Bench 
and Bar in the Middle Temple Hall on Tuesday the severance 
of his long and distinguished connection witli the administra- 
tion of the law in England, will be formally complete. Not that 
his association with the administration of justice will really be 
at an end.” “I have this seat,’ he said at the leave-taking in 
the Lord Chief Justice's oun shortly after „his appointment ds 


~ ° 
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C u: 
Viceroy of Indja was annou in January, ‘not forsaking or 
abandoning the pursuit’ of justice, but rather purusing it in a 
larger field? And the whole profession will sincerely hope 
that when his term of office as Governor-General of India is 
.completed—when, as the nation believes, the difficult task he 
has courageously undertaken has been successfully discharg- 
-= ed—he will find some opportunity of taking part again in the 
administration of the law at t e-centre of the Empire. No 
announcement has yet beg aden CAME. mppointment of the 
now Lord Chief Justice THs : 

much speculation of a lti 
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weeks that it may bè h “thatthe appqint fent will be 
made without further Aii sey Rersistent ruou based on 






‘political considerations ’ are fr the prestige 
and authority of any judicial office.—/b1< 
* 


* # 
The Late Lord Moulton.—By the sudden | P29% 


Moulton the English Bench has lost one of its most notable 
figures. His great intellectual gifts, which have been display- 
_ ed in the realm of science hardly less than in the region of 
law, enhanced the status of the Bar whilst he practised at #, 
and added a fresh distinction to the Bench during the fifteen 
years ae was a member of it. Asa member of the Court of 
Appeal, to which he was promoted direct from the Bar in 
1906, he exhibited a rare mastery of legal principles, a vigorous 
independence of judgment, anda refreshing freedom from 
technicality. These were qualities which would have enabled 
him to make a still deeper mark in the House of Loras if he 
had enjoyed a full opportunity of displaying them there. Not 
long after his appointment as a Lord of Appeal the war broke 
out, and for five years and more he rendered the nation most 
distinguished service as Director of Explosive Supplies in the 
Ministry of Munitions—a position to which he devoted his 
whole, time with characteristic energy and skill. His death, 
which may be attributed in no small measure to the unsparing 
way in which he gave his services to the nation during the 
war, is a profound loss alike to the profession jand the 
public.—*/ bid. : l 


CONTEMPORARY LEGAL LITERATURE. | _ 
, It was held by‘ fhe Divisional Cout"n Davies v, Bristow 
(1920) 3 K. B. 428 differing from Martell v. Blacklers(1920) 2 
t ] e ° ® 
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K. B. 161 that,a. landlord who has given histenant notice to 
quit cannot be taken as a matter of law tọ waive that notice if 
he accepts rent accruing after the notice has expired, A con- 
flict between the two cases has been considered by a learned 
writer in the April part of the current Law Quarterly Review. 
The writer considers that a part from the effect of the Increase 
of}Rent Acts, the earlier decision represents the correct view of 
the law. Atthe outset, it is pointed out that the expression 
waiver of a notice to quit is inaccurate and unscientific and 
likely to lead to false conclusions agreeing in this respect with 
the judges in Davis v. Bristow. Strictly speaking there can be 
no such thing as a waiver of a notice to quit after it has once 
expired. So soon as the time specified in the notice has run 
out, the term is dead and cannot be revived. Of course a new 
tenancy can be created on the old terms but that requires the 
assent of both parties whereas the word ‘waiver’ the use of 
which is familiar in connection with “forfeiture,” imports the 
exercise of the will of the lessor alone. The writer points out 
that although the expression is an inaccurate one it has had the 


sanction of common usage for about a hundred and fifty years. | 


Having premised that the assent of both is necessary to create 
a new tenancy after the expiry of a notice to quit, the questioh of 
the effect of acceptance by the lessor of money tendered by the 
lessee as rent, is considered. In this case we start with an impli- 
ed offer by the tenant to renew the tenancy and the *only thing 
remaining to be proved to make the contract complete is the 
assent of the lessor, which is the only thing that has to be 
proved’ to establish the waiver of forfeiture. As the Court ob- 
served in Davies v. Bristow, the agreement to continue the 
tenancy must be proved. It must be shown that the parties were 
ad idem as to its terms.’ The only question is whether the making 
of such a contract iga question of fact or whether it may be ques- 
tion of law. Once it is found that the tepant offered the money 
on the terms alone of his being accepted as a tenant and the 
lessor took it, itis immaterial in what character the lessor intend- 
ed to accept it. What he had in his mind, or said, is altogether 


irrelevant, for excepting the cases in which money is paid by 


the payer and admitted by him to be due and retained by’ the 
other person as 9 debi, that is to say, as an ascertained sum 
presently due, the rile of law that Soletmr in modo solventis 
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jies and for the reason that for the lessor to take the mohey ` 
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on any other terms would be an unlawful act and no man is 
to be heard to plead his own wrong. If the party to whom the 
money is offerred does not agree to apply it according to 
the expressed will of the party offering it, he must refuse it and 
stand upon the rights which the law gives him. If the lessee 
lawfully attaches a condition to the payment that he makes 
and the lessor takes the money, the law steps in and fixes him 
with an agreement to that condition. As he must, ex hypothesi, 
be perfectly well aware what the terms of the payment are, he 
must, in so impliedly agreeing to them, be treated as being ad 
idem with the party offering them, and he is not theless ad idem 
because at the same time he endeavours to insist on other terms to 
which the law turns a deaf ear and refuses to pay attention. Again 
the retention of the money in Hartell v. Blackler as compensation 
for use and occupation is not a retention as for a debt because 
it is only on ascertainment that a claim for use and occupation 
can become a debt. Therefore it cannot fall within the excep- 
tion mentioned above. The writer therefore concludes that 
here is a concluded agreement in Hartell v. Blackler and Davies 
v. Bristow and a new tenancy has therefore come into existence. 
He also exmines the other cases bearing upon the subject and 
is of opinion that the preponderance of authority is in favour 
of his*view. 

The Harward Law Review for April 1921 has avery inter- 
resting ariticle on Psychic Phenomena and the law. In a treat- 
ment of this subject one must not approach it, assuming that all 
of the alleged psychic communications are fraudulent nor assume 
ig advance that all the alleged communications are unintelligent. 
It would also be an error to assume that all people who-entertain 
spiritualistic beliefs are unintelligent. Since the writings of Swed- 
enborg it is agreed that the communications come not from 
the angels or demons but from human beings. Spiritualists clai- 
ming that the communications or some of them are from hum- 
an beings out of the body or at least out of their own bodies. 
While the sceptics claim that the communications come from 
the minds of living persons. In determining what legal effect 
is to be given te spiritualistic communications believed to be 
genuine by the recipient, the communications should be treated 
for legal purposes as if the supposed communicators had still, 
survived and made tle *communicationse * Justice dnd common 
gense require that the judge or jury should put ‘themselves as 
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well as they can for this purpose in the place of the believer. 
The more importance is given to these’ communications the 
easier it will be to break wills or contracts made under their 
control. In case of a gift or a will the same questions of fraud and 
undue influence arise as in case of communications from per- 
sons in the flesh. There is of course: an additional factor which 
arises where the medium acts fraudulently or in bad faith. If the re- 
cipient of the communications believes them to be genuine, a con- 
fidential situation arises similar to that of a guardian, attorney 
physician or spiritual adviser and gifts or legacies directly or 
indirectly in favour of the medium should be treated in the 
Same manner as in the case of other confidential relations 
which may have been similarly abused. One of the most cele- 
brated cases of this character is Lyon v. Home L. R, 6 Eq. 655, 
where an aged English woman adopted D, D. Home, the 
medium as a son and gave him great sums under the advice as 
she supposed of spirits. She was allowed to recover the pro- 
perty on account of the confidential relations between the 
parties. The problem of spiritualism in the making of wills *is 
largely one of undue influence. If however the communications 
have not overcome the will of the testator, we are in the familiar 
realm of statements, suggestions, requests, and demands addres- 
sed to the testator. While a belief in spiritualism is not insanity, 
an actual monomania about spiritualism will avoid a will just 
‘like any other insanity which affects its provisions. After 
dealing with anumber of aspects of this subject the writer 
concludes “If this article should find readers, some will un- 
doubtedly think that there are no psychic phenomena, and ths 
is really the only comfortable view. There may be some obscure 
human faculty, or more than one, at work here, just as there 
was in “Mesmerism,”’ now everywhere accepted under the 
name of Hypnotism. The main difficulty about psychic 
phenomena is not with the law, but with éhe facts, and what is 
worse, the explanation of them. The law we have already.” 
The same number has a note on the subject, Whether the 
knowledge of a Director is knowledge of a Corporation. An 
instance is taken of a meeting of the Board of Directors of a 
banking corporation ; seven directors are present. The. discount 
e of a promissory note of a,partnership with which the bank has 
had many similar tran€actions is before ‘the hoard. The note has 
been coe by one of the pauners on behalf of the firm as hds 
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been customary. But the fact that the partnership was dissolv- 
ed prior to the affixing of his signature is known only to two of 


‘the directors, who make no mention of it in the meeting. These 


two directors, with intent to serve their own interests and’ in 
disregard of their duty to the corporation, vote in favour of the 
discount and two of the other directors vote likewise. The 
other thre vote against discounting the note, but the discount 
is made. The bank now sues the other partners upon the note. 
Will it be charged with knowledge of the dissolution so as to bar 
its recovery ? In the above hypothetical case it will be noted that 
the directors having the knowledge of the dissolution (1) are 
engaged in corporate business at a board meeting, (2) do not 
comprise a majority of the directors present, but (3) their 
votes are essential to produce the corporate action of discounting 
the note. When the director, who has not been delegated an agent 
with respect to the matter in question, is present at the meeting 
of the board when action is taken upon the matter, and does 
not communicate to the board the pertinent information which 
eh& has, will the corporation be charged with his knowledge? It 
is a that the mere participation of one such director in the 
corporate action is cause for imputing his knowledge to the 
corporation provided such director dıd not withhold the infor- 
matiom to serve a purpose of his own. It is his duty to disclose 
to the board all facts pertinent to the matter before it, and the 
corporation shoyld have a remedy against him for violation of 
that duty. It will promote more intelligent corporate action if 
each director realizes that his failure to impart pertinent infor- 
ation will be a ground for charging the corporation. ® Such a 
rule does not make the conduct of corporate business too risky, 
for a director will rarely fail to impart pertinent informa- 
tione unless he has a purpose of his own to be served. 
If the cerporation is seeking to assert some right or title 
which it would not have obtained without the action of its 
directors, then the corporation ought to be charged with the 
knowledge of any single director, whose vote was essential to 
the directorate action, even if the director so voted, with intent 
to serve his owr interests and in disregard of the interests of the 
corporation. And this should be the law, even if there is no pre- 
cise analogy from the law of agency; for the relation of a corpora- . 
tion to those human betngs in whom ‘ares vested the powers of 
management isa closer relation than that between one Sumari 
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being who is a principal and another human baing who is. an 
agent. It would follow that, in the hypothetical case put at the 
opening of the note, the corporation should be charged with 
knowledge of the dissolution of the partnership, because the 
vote of the two directors who acted improperly was essential to 
bring about the discount. A fortiori, the corporation would be 
charged with knowledge possessed by the majority of the 
directors, even if they did not disclose it to the minority, and 
acted with intent to serve their own interests and in disregard 
‘of the interests of the corporation. The converse situation is 
illustrated by the recent case of Western Securities Co. V. Silver 
King Consolidated Mining Co., where the votes of the two 
directors who were acting to serve their own fraudulent scheme 
comprised only a minority and were not essential to produce 
the directorate action. Their knowledge was properly held not 
to be imputed to the corporation. 

Trial of Civilians by Military Courts in Time of Peace is 
one of the subjects dealt with in the same part and the article 
is reproduced in extenso on account of the importance of the 
subject. 

° A federal court was recently faced with the problem 
of the jurisdiction of a military court over civilians. The 


governor of Texas had suspended the local officials, declared 


a state of martial law, and directed the militia to maintain law 
*and order. The defendant was fined and upon his refusal to 
pay, imprisoned by a mulitary court for exceeding the speed 
limits fixed by ordinance. His petition for a writ of habeas 
corpus ‘was denied by the federal court and the jurisdiction of 
the military court upheld as a proper exercise of martial law. 

Martial law in its correct sense is simply the will of the 
military commander of a territory exercised in accordance with 
the usages of war. elt corresponds in a way to whatan France 
and other continental countries is called a ‘state of siege.’ Where 
it exists, the functions of the civil tribunals are or may he sus- 
pended and for the time vested in the military arm of the state. 
And just as the regime of the Civil Law is both preventive and 
punitive, so also is that of martial law. Ous problem is to 
determine whether there is a place in our constitution4l system 


, for martial law in this sense apart from actual war. 


Martial Jaw mest "be sharply digtinguished from the 


common, law power ofa Sovereign, sometimes called qualified ` 
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marfial law, to employ all force necessary to meet opposition 
to the law of the land. By virtue of that power the state may 
in time of disturbance call upon the militia to help to maintain 
the orderly administration of the law by dispersing mobs, 
quelling riots, safeguarding life and property, and arresting and 
detaining persons obnoxious to the safety of the community. 
Indeed the proper authorities'must, when the occasion arises, 
so use the militia. But the milita so employed is merely acting 
in the preventive, defensive role of martial law. The present 
question is whether the sovereign in time of peace can go 2 
step further, proclaim absolute martial law, and thus authorise 
the militia to adopt the punitive role and subject civilians taken 
in custody to military trial. 

In England an answer in the negative may safely be 
ventured. In the United States the authorities are not of one 
mind. On the one hand it has been held that in times of local 
insurrection the military summoned by the governor are in 
control to the exclusion of the civil authorities and that the 
military tribunals have jurisdiction to try and punish civilians. 
The reasons given are that there is a defacto state of war, the 
continued session of the civil courts notwithstanding that 
motives of fear or favor render the ordinary civil processes in- 
effective or entirely inoperative ; that necessity of the situation 
demands summary action and justifies the temporary dethrone- 
ment of the constitutional guarantees in order to hasten the, 
restoration of th sovereignty of the laws, that in time of need 
executive process is due process. 

On the other hand it has been held that the declagation of 
the governor that a state of insurrection exists in a given dis- 
trict does not create a new legal situation, but that it is merely 
the recognition of an existing state of affairs which calls for the 
exercise of the’state’s reverve police force, The muilitia‘may 
be called out simply to restore order, to suppress but 
not to punish. A ‘riot or insurrection is not war. The 
existence of either does not, therefore, put the citizens of 
the affected area beyond the pale of the law. The authority 
to call troops out for police purposes and to employ any 
amounteof force necessary to abate the disorder is adequate to 
meet all needs. A reasonable belief on the part of the military 
authorities that a mag should be Kepti’ custody during the? 
° period of disorder is a sufficient answer to a petition for a writ 

J 3 = è , 
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of habeas corpus., If local officials fail in theiryduty there’ are 
legal ways for replacing them with others, If juries will not 
convict, a change of venue may be had. The petition of right 
was levelled at military trial of civilians in time of peace. Its 
substance is found in our federal and state constitutions, the 
latter often providing expressly that the military shall at all 
times be subordinate to the civil authorities. The governor-in 
calling out the militia acts as the chief civil officer of the state 
by virtue of his constitutional power to enforce the law, but in 
the absence of constitutional authority he has no power to 
create courts which have no standing in our judicial system or 
to supsend the law of the land. To imply such a power would 
be to fly in the face of the constitutional history of England 
and the United States. Finally, while the decision in Ex-parte 
Milligam rests on a statute in contains a strong dictum that 
Military courts have no jurisdiction over civilians beyond the 
zone of actual war. 

The validity and force of most of the arguments on either 
side depend upon the extent and duration of the disordér. 
But even if there 1s a very extensive and protracted insurrec- 
tion it is doubtful if such serious constitutional objections could 
be overcome, In view of the frequency of local disturbanées 
where the militia is called out and of the magnitude ef the 
public interests concerned the problem involved in United 
ptales v, Waliers is one of great importance, A decision by the 
United States Supreme Court upon the problem would do much 
to clear up a doubtful situation. 





BOOK REVIEWS. 

Laws Affecting the Rights and Liberties of the Indian People 
by NORTON AND GHQSE, PUBLISHED BY MOHAN BROS, GALCUTTA., 

We are glad to announce the publication of the above 
volume which is almost indispensable to all politicians and, law- 
yers interested in the development of the Indian Constitution. 
It gives in a handy volume a complete collection of all the 
acts and regulations affecting the elementary rights and liber- 
ties of His Majesty’s subjects in the Indian Empire. There tre 
also published in the appendix the various Royal Proclama- 
tions which are: themselves constitulionat documents of great 
importance. The book also gives in the end the great charters 
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of rights and liberties of the English people, such asthe Magna 
Charta, the Petition of Right, the Habeas Corpus Act and the 
Bill of Rights. The book is specially valuable for the short 
introduction from the pen of Mr. Eardley Norton. There are 
also explanatory notes given under the sections of the 
various enactments wherever necessary. We cannot over 
estimate the value of such a collection of the laws on this sub- 
ject at this moment ‘ when the Constitution of India is in the 
crucible,’ 


f 


The Indian Limitation Act by Hem Chandra Mitra revised 
and brought up to date by B. B, Mtira 1921. 

This is a handy volume giving the case law on the Limita- 
tion Act under appropriate headings under each section and 
article. While professing not to be a thorough and exhaustive 
treatise on the law of Limitation, it will undoubtedly serve the 
useful purpose of giving the necessary references to a busy 
practitioner at a glance. We believe the book has been priced 
comparatively low so as to place it within the easy reach of all 

. practitioners. The get up and printing of the volume leave 


notþing to be desired. 


Powell on Evidence 10th edition by W, BLAKE ODGERS K, 
C. AND WALTER BLAKE ODGERS 1921 PUBLISHED BY MESSRS. 
BUTTERWORTH & Co, 

This is the tenth edition of a well known and authoritative 
treatise on the law of Evidence. The last edition was published 
about ten years ago and since then important statutes and deci- 
sions have affected the subject necessitating the present edition 
which has notedthem all. It is needless for us to pass en- 
comiums 6n a standard treatise except to siy that this edition 
maintains the high traditions of its predecessors and the names 
of its editors are such as to inspire confidence and respect in 

ethe minds of all lawyers. We have no doubt that this work 
will find an honoured place in the libraries of all members of 
the bench,and tht bar. 


The Code of Crintistal Procedure by® b, B.’ MITRA 1920 
PUBLISHED BY RAI M. C. SARKAR BAHADUR AND SONS. 
@ ¢° 


c3 
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een. 


This is a yaluable commentry -on thę subject which 
examines the judicial pronouncements somewhat critically. 
Whether one agrees with all the opinions ‘of the editor or not 
they will undoubtedly stimulate thought and be in the end 
fruitful of good results. There are many important features of 
this edition to which we wish to draw the attention of -our 
readers. In this book the editor gives numerous extracts from 
Police Codes, Manuals and Government Notifications which 
will be found highly useful in the administration of this branch 
- of the law. The proposed amendments of the Code which have 
been postponed for some time have been noticed in this volume 
in their proper places and the editor thinks that when there is 
a conflict of opinion among the High Courts on a particular 
question and the amendment proposes to adopt one view or 
another the intention of the legislature may be gathered from 
the proposed amendment. Whether it is. so or not, the 
giving of the proposed amendment has its own usefulness 
in suggesting the proper lines of development of the subject. 
The references to cases have been brought down to June 1920 
and we have no doubt that the volume under review will be 
fpund to be ot great use by the legal profession and the bench, ` 


The Code of Criminal Proeedure by ATULCHANDRA GUHA 
AND NRIPENDRA KUMAR GUPTA. ° 


7 


Weare in receipt of 3 parts of this publication which 
takes gis up to S. 431 of the Code. The Scheme of the work is 
so different from the other commentaries on the code that ‘we 
are not able to speak with certainty about its probable popul- 
arity or success among the members of the pronesia; On a 
glance of the publication, it looks more like a digest of the 
cases under each section than a treatise or a commentary. The 
work is not without its advantages, because it collects In their 
appropriate places all the decisions on a question whether | 
uniform or conflicting, enabling the practitioner to have a 
comprehensive view of the effect of all the judicial pronounce- 
ments on the question. In some measure it combines the 
usefulness of a digest and a commentary and we hope it will be 
found useful to‘the.proféssion in their bysy daily practice. 


The Madras Law Journal. 
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THE BIRTH OF LEGISLATION AGAINST 
COMBINATIONS OF WORKMEN. ‘ 


Compulsory labour by force ot fraud has been in existence 
in England from days of yore. Feudalism afforded only a 
legal perpetuation to that system. ‘But the sudden appearance 
of the Great Plague, called the ‘Black Death, towards the 
middle of the Fourteenth Century, ‘followed by armed risings 
of the peasantry incited by the influence of Wycliffe and the 
preachings of his Lollard disciples, to break their old bonds 
throughout the whole of Western Europe, meant death to the 
system of bondage on the one hand'and the birth of an indus- 
‘ trial revolution on the other. In fact, that great event consi- 
derably helped labour to accomplish its purpose. Every stratum 
of the society was unsettled by the contemporary events and 
their side-issues. The classes became considerably thinned and 
the ranks began to yield to the spirit of the times 1. This fact 
furnished the indirect cause for the! abolition of the hitherto . 
galling system of compulsory labour, while it gave a direct blow 
to the feudal institution which was discontinued because it in- 
volved too irksome a dependence and also because it wa#found 
to be incompatible with the idea of personal independence 
which now began to be keenly felt. Buta fierce struggle was 
still maintained by the ranks so that power and prestige might 
not slip out of their hands. g 

The first legislation to punish the organization of labourers 
by means of combinations or confederacies dates back to the 
year 1349 in the reign of Edward the Third 2. That date may 
veritably be called the starting-point of the labour-repressive 
legislation. The remaining years of the reign of that monarch 
were plentiful in legislation in restraint of trade, the liberty of 
PAT E a 


1. Indeed.Professo: Fregman calls tbe Black Death “ the greatest of all social è 
, landmarks in English History”. Encyclopaedia Britandīca, Vol. VIN,*p 325. 
° 2. 28 Edw. ITI (1849), cc. 1 48. i 
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workmen and the freedom of labourers 1. The weigns of the suc- 

ceeding sovereigns throughout a long stretch of five centuries or 

so only kept up Edward’s repressive policy with respect to la- 

bour. History affords ample reasons for the enactment of repre- 

ssive measures against labour by Edward the Third. They were 

in conformity with the social conditions of the times and reflec- 

ted faithfully the contemporary political views. The ravages of 

the Black Death which followed the Famine of 1315-16 and 

swooped upon Great Britain at the close of 1348 from the Con- 

-tinent of Europe killed out half of the working classes of England. 

A scarcity of labour naturally ensued then and the whole organı- 

sation of labour was thrown out of gear. To this must be added 

the disturbing effects of the great politico-social turmoil due to 

the differences between the two contending reigning Houses of 

York and Lancaster. When the first outburst of panic was over, 

the sudden rise of wages consequent upon the enormous diminu- 

tion in the sypply of labour accompanied by a corresponding 

. rise in the price of food-products rudely disturbed the course 

° of industrial employments everywhere. Thereupon the fund- 
amental law of Political Economy—the greater the scarcity ofa . 
comniodity, the more isthe value to be attached to st—asserted 

itself. Labour sought its own way, tried to break its “old 

° bonds and refused to work except for higher wages. And, as 
has been laid by Thorold Rogers : “ All at once, and as by 
. a stroke, the labourer, both peasant and artizan, Became the 
master of the situation. in England. The change was as 
universal as ıt was sudden’ *. Thus began the germination of 
i the st®uggle between Capital and labour which continued 
throughout the next five centuries or so. The Parliament not 
sitting then, the Crown tried to meet the situation at first sum- 
marily by means of a Proclamation which ordained: “Because 
a great part of thẹ people, and principally of labourers and 
servants, is dead of the plague, some, seging the need of their 
lords and the scarcity of servants, are unwilling to serve.unless 
they receive excessive wages, andothers are rather begging in 
idleness than supporting their selves by labour, we have ordain- 
ed that any able-bodied man or woman, of whatever condition 
free or serf, under sixty years of age, not living of mérchahdise 
nor following a trade nor having of his own wherewithal lo 


1. 28 Edw. [Il (134) cc91-8 25 Edw IiI (1350f, sh 1 34. 
2. | E. Therold Roger’s Sir Ceniurres of Work and Wages, 31d Ed., p, 210e- e 
s e . 
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live, either his @wn land with the culture ofewhich he could 
occupy himself, and not serving another, shall, if so required 

serve another for such wages as was the custom ın the twentieth 

year of our reign or five or six years before’. That was noth- 

ing but au attempt to tie labour down again toits orginal 

bonds. But, in the natural state of things as they existed then, 

the attempt proved a failure as the labourers remained masters 
of the situation. In its discomfiture the Government called 
forth a fresh legislation on the subject and so, as soon as the 
Parliament met, Proclamation was reduced to law. And the” 
Statute that was passed enacted as follows: “ Every man or 
woman, of whatsoever condition, free or bond, able in body, 
and with the age of three score years,...... and not having of 
his own whereof he may live, nor land of his own about 
the tillage of which he may occupy himself, and not serving 
any Other, shall be bound to serve the empolyer who shall 
require him to do so, and shall take only the wages which 
was accustomed to pe taken in the neighbourhood where 
he “is bound to serve” two years before the Plague broke 


- out. |! Refusal to obey the law was punished by impri- 


sonment, But harsher measures were yet to come, N&t 
only was the price of labour come to be regulated by the 
Parhanfent of 1351, but also the labouring classes were once 
more tied to the soil. The repeated enactment of the law 
against labour manifested the evident difficulty in applying » 
it as also the stubbornness of the struggle which was evoked 
by the process of its application. Manumissions and exemp- 
tians which had hitherto prevailed without question: wer€ swept 
away on grounds of informality and labour services from 
which they held themselves freed by redemption were again 
demanded from.the villeins. The attempt was all the more 
galling as fhe cause had to be pleadedine the Manor Court 
and to be decided by tle very Officer whose interest ıt was 
to give judgment in favour of the lord. A fierce spirit of 
resistance is clearly indicated by the Statutes which attempted 
over and over again to repress labour. Combinations among 
workman became hercer still according as they sought by 
means of them to minimuze the evil effects of legislation adverse 
to them and to force justice from the hands, of those who , 
~~ 1 Both the Proclamatjon and the Statute were repefled formally by 3 Elizabeth 
cap. t 
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administered its provisions. The only appreciablegresult obtained 
from such a conflicting state of things was the further aggrava- 
tion of the already over-strained relations between the employer 
and the employed. Strikes and combinations became still 
more rife in the towns where the system of forced labour was 
brought into play with more rigour than in the country. This 
was briefly the beginning of the story of coercion of capital on 
the one side and pauperism of labour on the other. 

Fresh series of repressive ordinances, grouped under the 
generic term of the Satute of Labourers, were continually 
enacted, by Parliament after Parliament, to meet every fresh 
situation brought about by the resistance of labour. They 
virtually established a system of State Regulation thereby 
replacing the old customary system of feudal overlordships. 
The Judiciary lent its support to the Legislature and renounced 
its old laissez faire altitude. But everything proved ineffectual 
to keep wages to their old rates. 

The first Statute, distinctly directed against a combination 

as such, appears to have been 3+ Edward III. c. 9 (13601) 
‘an Act in which the Statute of Labourers is confirmed, 
altered and enforced’. After mitigating the penalty as to 
labourers, the Act proceeds to abolish and render null dnd 
void ‘all alliances and covines of masons and carpenters, 
and to order that such artificer shall be compelled to 
serve his master, and to do every work that him pertaineth,’ 
The Statutes that were passed against labour and trades are too 
numerous to be set forth in detail, but the important ones will 
fad mention hereafter. It is sufficient to say here that all of 
them interfered more or less with the freedom of workmen. 

It is proper that, at this stage, the chief features of the new 
system of State Control of Labour enon be indicated. They 


were as follows: , ° 


(1) the fxıng ofthe wages of Sęrvants, artificers and 
labourers by Statute (35 Edw. III. 1350, St. I. c. 1. ; 2 Henry 
VII, 1494, c. 22, Ss. 1-+; 6 Henry VIH, 1514, c. 3, Ss. 1-3); 
(2) the compulsion of every able-bodied man and woman under 
the age of sixty, not being a merchantor skilled artificer (25 Edw., 
II, 1350, St. I. c. 7) nor living on his own land, to Serve any 
, one who might require his or her services at the accustomed 
* or statutory. rate of ewag&s (23 Edw. IIb, 1349, c. 1); (3) the 
placing of the EStOnceme nN of those provisions with all their 
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attendant regulations ın the hands of the Justices of the Peace 
25 Edw, Hl, 1350, Șt. I. c.7), thus making the law of master 
and servant in effect, a branch of the criminal law as sum- 
marily administered, 

It will be interesting to follow the extent and nature of 
the law primarily directed against workmen’s combinations 
and known subsequently under the name of “ Combination 
Laws” from the following brief enumeration. 

First of all, the Statute 33 Edward I, St. I, (1305) was 
“all who do confeder or bind themselves by oath, covenant 
or other alliance, as relates or extends to combinations or 
conspiracies of workmen, or other persons, to obtain an ad- 
vance: of, or fix the rate of wages, or to lessen or alter the 
hours or duration of the time of working, or to decrease the 
quantity of work, or to regulate or-control the mode of carry- 
ing on any manufacture, trade or business or the management 
thereof, or to combinations or conspiracies of masters, 
manufacturers or other persons, to lower or fix the rate of 


, Wages, or to increase or alter the hours or duration of working 


or to increase the quantity of work, or to regulate or control 


brought into existence in order to stamp with conspiracy’ 


e 2 . 
the mode of carrying on any manufacture, trade or business or - 


the management thereof, or to oblige workmen to enter into 
work”, Much on the same lines was 34 Edward Ill, c. 9 
(1360-1). “The Statute 3 Henry VI, c. 1 (1425) forbade 
Journeymen builders to form conspiracies to enhance the rate 
of wages under pain of felony. The 33 Henry VIII St. l 
C.I (1541-2) ‘An Act for Servants’ wages applied to freland 
only. The Statute 51 Elizabeth (1582) c. 4, Ss. 15-17, in spite 
of its deceptive preamble, declares that “the wages of 
labourers are too small, and not reasonable to these times” 
and speaks of the evil as “the grief and burden of the poor 
labourers and hired men”, and, in effect, enacted a law 
which. effectually made the wages small and ‘ multiplied 
the labourer’s’ grief and burden, by allowing those who 
were interested ın keeping him poor to fix the wages on 
which he shouldesubsist, and to expect a testimonial from his 
past employers and the overseers or church wardens when 
he quitted a service, which he had to show before he 
obtained another. Thé 2 and 3 Edw&rd VI" (4548) made 
is an offence for workmen to conspire, covenant’ or promis, 
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together, or make ‘any oaths that they should no? make or do 
their work, but at a certain price or rate or should not 
enterprize or to take upon them to finish what another 
has begun or should do but a certain work in a day, 
or should not work but at certain hours and times. The 5 
James: I (1411) limited the fees of workmen and the price of 
their work in Scotland. The Statute of Edward VI was con- 
hrmed by 22 and 23 Charles [1 and remained ın force till the 
whole set was repealed by 6 George IV. c. 129. The price of 
sick craftsman was dealt within the Act of 7 James 1 (Scotland, 
1413). The 5th of Mary (Scotland ; 1547) dealt with the price 
of craftsmen’s work, and of meat and drink in taverns. The 7 
George I, c. 13 (1720—1) regulated the wages of tailors. The 
12 George I. c. 3+ (1725-6) was passed to prevent unlawful 
combinations of workmen employed ın the woollen manufactures 
and for the better payment of their wages. Ths was followed 
by 3 George II, c. 34, which was, in its turn, extended by 29 
George II, c. 33 (1755—6). During the reign of George the 
Third almost a dozen and a half of similar acts were passed 
prior to the yeas 1800, when a new law to prevent unlawful 
combinations was put through. Finally, 39 and 40 George IHH, 
*c. 106 (1799—1800) threatened any one, who, by mere permis- 
sion, should induce workmen to leave his master’s servict, with 
two months in the workhouse or three months imprisonment. 
‘It 1s to be observed here that the Anal goal ofdabour-repressive 
legislation was reached during this period. ` 

The above enumeration of legislation adverse to Labour 
attords* ample materials for a retrospective study. In tke 
first place, it affords evidence of the fact that captains 
of industry and purchasers of labour had always kept their 
own self-interest in view and succeeded in, getting their 
objects achieved owing mainly to the fact that they either 
propounded the legislation themselves eor indirectly enlisted 
for themselves , the sympathies of those who handled it. 
Although shackles were being continually forged to bind down 
the organisations of labour yet they proved hopelessly un- 
availing at the end for they failed to keep abreast ‘with 
the growing expansion of the labour movements. Prosecution 
e and punishment failed to selieve distress and remove the causes, 
of their widespr ead d&content. The staté of things consequent 
upon such a condition could not but mean acute sorenegs 
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utter helplessmess and extreme misery on. the part of the 
labouring classes. , The great factors which- contributed in 
times to come to the broadening of the outlook on the part of 
employers on the one hand and to the revival of a powerful 
impetus on the part of workpeople on the other had not yet 
come into play. Naturally, therefore, the two classes of people 
being directly opposed to one another’s interests became 
hopelessly estranged. Conflict of interests gave rise to struggles, 
The weaker and less resourceful party got worsted and courted 
nothing but ruin and disaster for their efforts. But all these 
conditions notwithstanding the law on the subject continued 
as inexorable as ever, 

In this way is concluded the short account as to how one 
status system was supplanted by another, the ancient guild 
system having been replaced by the modern industrial system. 
This new status-system continued in existence till the State 
Regulation against Labour was broken up by fresh legislation 
towards the middle of the Eighteenth Century. 

e Calcutta. Praphulla Chandra Ghosh, 
(To be continued) Vakil, High Court, 


$ SUMMARY OF ENGLISH CASES. 
Evans v Brunner, Mond and Co, Ltd. (1921) 1 Ch. 359. 
Company—Obyects of association—Chemrcal imanufacturers 
—Obyects ‘incidental or conducive to main object—Grant for. 
Scientific research, 


A limited company formed to purchase and carry on the 
bysiness of chemical manufacturers as its main object dontain- 
ed in its memorandum of association a clause empowering the 
company to do “all such business and things as may be 
incidental or conducive to the attainment of the above objects 
or any of¢hem.” The company passed a resolution authorising 
iis directors “to distribute to such universities, or other 
scientjfic institutions in the united kingdom as they may select 
for the furtherance of scientific education and research the 
sum of 1,00,000 & out of invested surplus reverse account.” In 
an action by a shareholder on behalf of himself and other 
shartholders for a declaration that this resolution was ultra- 
vires the objects and powers of the company, it was found, 
that a continuous supply of highly trained scientific men was 
necessary for the continued progress of the company and with 
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a view to ensure- this supply and from this bint of view the 
chairman and directors of the company thought it best and 
most advantageous to encourage a class of men who would 
cultivate the scientific attitude of mind and be prepared to 
devote their abilities to scientific education and research. Held, 
that the advantage to accrue to the company by the’ ex- 
penditure of this sum was direct and substantial, and not 
speculative or too remote and that the proposed expenditure was 
not ultravires the objects of the company. 





Jenkin v. Pharmaceutical Society of Great Britain (1921) 
1 Ch. 892. 


Corporation—Charter—Powers of Corporation—Ultira vires 
Acts—Injuiction, 

Companies incorporated by statute for special purposes, 
and societies, whether incorporated or not, which owe their 
constitution and status to an Act of Parliament, having their 
objects and powers defined thereby, cannot apply their funds 
to any purposes foreign to the purposes for. which they were 
established, or embark on any undertaking in which they weré 
nqt intended by Parliament to be concerned. Corporations 
which are constituted by Royal Charter and do not depend gor 
` their constitution and status on an Act of Parliament stand on 
a somewhat different footing. A corporation created by 
charter can at common law do with its property al] such acts 
"as an ordinary person can bind himself to, and even if the 
charter expressly prohibits a particular act the corporation can 
at_common law do the act. But if it does that which is 
prohibited or is not authorised by its charter, its charter may 
be re-called by the crown by proceedings on a scıre facias and 
it ıs open to a member of the corporation to ask for an injunc- 
tion to restrain the commission by the corporation of acts 
outside the scope’of the charter which may result in the 
forfeiture of the charter and the destructfon of the corporation. 





Jefferson v. Derbyshire Farmers Ltd : (1921) 2 K. B. 381 (O.A) 

Negligence—Dangerous object—Duty of care—Master and 
Servant—Scope of employment. ° , 

A master is liable for the act of his servant in the course 

e of his employment if the,act is negligent. Whether an act is 

negligent. or not depeérfds on the circum$tdnces of the case. The 


servant must exercise reasonable care and skill in the circum 
m CEE 8 ‘ o 
e e 
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stances in whick he is called upon to act, and, this duty is more 
imperious when the servant is handling articles dangerous in 
themselves like explosives, persons etc, In dealing with these 
and like substances there is a special duty to take precautions 
that no damage shall accrue either to by standers or to adjoining 
property by reason of explosion, fire, or other injury. The 
lessee of a motor garage employed certain servants for attending 
to the motor lorries kept therein. One of the servants so 
employed while drawing motor spirit from a drum into a tin, 
struck a match, lita cigar and threw the match on the floor- 
which was covered with petrol and oil. There was a fire which 
immediately spread to the motor spirit flowing from the drum 
and the garage and its contents were burnt down. In an action 
by the lessor against the lessee for damages caused 
by the negligence of the latter’s servant. Held that the 
servant was acting within the scope of his employment but 
negligently without taking that special degree of caution, that 
was required off him and the lessee was therefore liable for the 
resulting damage. 


— —— 


Currie v. Inland Revenue Coun. ssioners. (1921)2K.B. $32 


IAcome-Tax—Excess profits—Exception— “ Profession ”— 
Income-Tax repayment .agency—Payment by comnussion. 


The question whether a particular person carries ona 
“profession”” within exception (c) of S. 39 of the Finance 
Act (No. 2) 1915, so as to exempt him from assessment to 
excess profits duty is one of fact to be determined by the 
Special Commissioners. If there is evidence on which the 
Commissioners could reasonably find one way or the other, 
and it is got shown that they proceeded on.a wrong principle, 
the court has no jurisdiction to interfere with their finding. 


Per Scruton, L. J. :—The fact that a person is a member 
of an organized professional body with a recognised Standard 
of ability enforced before he can enter it and a recognised 
standard of contluct enforced while he is practising it is very 
material in determining whether he is carrying on a profession 


but is not in itself conclusive of the maier, 





ee 
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Joffrey v. Bamford: (192112 K B. 851 e 
Partnership—Legality of—Betting. 


A partnership for the purpose of carrying on a betting and 
bookmaker’s business is not fer se illegal or impossible in law. 
It is.open to the partnership to sue for the recovery of moneys 
under S. 2 of the Gaming Act, 1835 cases reviewed. 





Millett v- Van Heek & Co., : (1921) 2 K. B. 3690. A. 


: Damages—Sale of goods—Breach of contract—Autictpatory 
breach—Measure of damages. 


If a contract is made for the sale of goods deliverable in 
the future by ‘specified instalments as specified dates, and be- 
fore the time has arrived for performance the contract is repu- 
diated, and the repudiation is accepted, the damages have to be 
measured in reference to the dates on which the contract ought 
to have been performed. If no time is fixed for delivery of the 
goods, then the measure of damages is to be ascertanied by the 
difference between the contract price and the market or current 
price of the goods at the time of the refusal to deliver. But . 
tHfis latter rule does not apply to a case where there is an antici- 
patory breach. ° 





e 
Giband v. Great Eastern Ry. Co. (1921) 2 K. B. 426 O. A. 


Railway—Bailment—Deposit of goods for safe custody— 
Value not declared—Loss exemption from liability. 


Plaintiff left his bicycle in the booking hall of a railway 
station and paid the ordinary cloak-room charges and obtained 
a ticket without declaring the value of the bicycle (which was 
over 54), as required by the rules and without paying the 
extra charges prescribed by the rules for articles exceeding 5 £ 
in value. A railway servant took charge of the bicycle but did 
not put it in the cloak-room with the result that the bicycle was 
stolen. In an action by the plaintiff against the Railway Co. for 
damages caused by the negligence of their servant. Held that the 
defendants were protected by the condition inserted in the 
cloak-room ticket that they would not be liable for the logs of 
articles exceeding 5 4 in value unless they were specially 

° declared, . 60 og ' ia ° | 
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Barnett» Cohen : (1921) 2 K. B. 461. 

Damages—Death caused by negligence-—Sutt by personal 
representative of deceased—Lord Campbell's Act, 1846—De- 
positions and verdict at coroner's inquest, if admussible—Measure 
of damages, 

In an action by the personal representative to recover 
damages for the death of the deceased caused by the negligence , 
of the defendant, it is not sufficient for plaintiff to prove that he 
has lost by the death of the deceased a mere speculative possi- 
bility of pecuniary benefit but he must go further and show 
that he has lost a reasonable probability of pecuniary advantage 
before he can succeed. The depositions of the evidence given 
in a coroner’s inquisition together with the verdict and rider 
of the jury are not admissible in evidence in the above action 
as proof of the defendant’s negligence. 


} 





Keyes v. Keyes and Gray: (1921) P. 204 
Divorce—Domicil—Jurisdiction of Indian courts—Britssh 
Subjects not domiciled in India, | 


It is not competent toa British Indian court to decree 
dissolution of a-marriage between parties not domiciled in 
India, though the marriage was celebrated and the parties were 
resident in India, andthe acts of adultery relied on were com- 
mitted witkin the jurisdiction of the British Indian Court. 





Macdonald v. Eyles : (1921) 1 Oh 631. 
Copyrighi—Agreement to give publisher the optyn of 
acquiring interest in future publications—Nature of—Breach of 
agreement—Injunctton. 


Where the first defendant, an authoress, entered into an 
agreementewith the plaintiff, a publisher, for, the publication of 
anovel already written by her and by the same agreement 
secured an option to the plaintiff to publish her “next three 
books” upon certain royalty terms therein contained and subse- 
quently the first defendant, ın breach of this agreement, arrang- 
ed with the secand defendant, a rival firm of publishers, to 
print’ and’ publish her next novel, the plaintiff sued both the 
defendant’s for an injunction restraining them from publishing 
the novel until it had been first submittede for plaintiff’ S accep- 
'tanċe. Held that the agreement was not a contract of personal 
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service but was-a'contract by the authoress to stil the products 
of her labour or industry, of whieh thee court would grant 
specific performance by restraining her from disposing of the 
novel in breach of her agreement with the plaintiff. By virtue 
of the agreement, the plaintiff would, upon exercising his 
option in respect of any of the specified books, become 
equitable owner of a part of, or of an interest in, the copyright 
thereof, and until he had exercised it he had an option to be- 
come entitled to an interest in such copyright which option he 


“was entitled to protect against the second defendant who had 


notice of the plaintiff’s agreement. 
Bowler v. Lovegmore: (1921) 1 Ch. 642. 


Contract—Restraint of trade—Restrictive covenant—keason- 
ableness. 


As between employer and employee, it is incumbent on 
the employed to prove that a clause in restraint of trade in the 
contract of service is valid owing to the existence of some 


special circumstances which render it reasonably necessary for . 


the protection of the employer’s interests. Where the sole 


object of the clause is to prevent competition with the em- 
ployer it is invalid. l e 








Welsh Hospital (Netley) Fund, / re: Thomas v. Attorney 
General (1921) 1 Ch. 655. 
Charity—Public subscription--Hospital for wounded soldiers 
—H ospital closed—Surplus assets—Cypres application, 


By means of large voluntary subscriptions raised in Wales 
for the relief of sick and wounded Welsh soldiers in the recent 
war, a hospital was erected and maintained duting the continu- 
ance of the war. ‘After the conclusion of peace, the hospital 
was closed and its affairs were wound up. There was a surplus 


of some 9000 £ out of the collections and a question arose as 
regards the application of this sum. Held there was nota re-" 
sulting trust of the surplus for the subscribers to the hospital 


but there was a general charitable intention to benefit sick and 
disabled Welshmen which enabled the court to apply the 
fund Cypres. . ° . 
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POTTINGS AND CUTTINGS.. 

Medical Men as,Witnesses:—No member of the legal pro- 
fession will be surprised ai the strong stand which is being 
taken by the members of the medical profession against the 
enforced revelation in the witness-box of the confidences of 
their patients. At the annual meeting of the British Medical 
Association, which was held at Newcastle-upon-Tyne last week, 
a resolution was carried by what is described as an overwhelm- 
ing majority calling upon the Association to ‘use all its power 
to support a member who refuses to divulge without the: 
patient’s consent information obtained in the exercise of his 
professional duties, except where it is already provided by Act 
of Parliament that he must do so.’ It was even urged that 
every doctor who is required to violate the professional cade of 
secrecy should, especially in divorce and other civil cases, run 
the risk of imprisonment for contempt of Court by declining to 
obey the order of the judge. That, at any rate, would be the 
quickest way of getting an authoritative decision on the matter, 
Even the ‘ privilege’ which, in certain circumstances, a minister 
of religion has come to enjoy, is a judge made privilege. ‘I, 
for one,’ said Best, C. J., in Broad v. Pitt (3 C. and P., 548), 
‘will never compela clergyman to disclose communication 
made to him by a prisoner.’ There were, however, other 
judges who adopted a different view before the privilege of 
ministers of religion was established. What the judges did in. 
the case of clergymen they are equally free, in the public 
interest, to do, in the case of doctors. Even now the action of 
the judges in dealing with claims to exemption by tnedical 
witnesses is not uniform. We alluded afew weeks ago (Law 
Journal, June 18, p. 228) to the refusal by Mr. Justice Horridge 
to recognise the claim of a doctor to decline to give evidence in 
the Divorce Court to prove that one of the parties, who had been 
one of his parties at a ¢linic, was suffering from’venereal disease. 
Another member of the medical profession has, we observe, 
communicated to the British Medical Journal the different 
treatment he received from another judge in the same Court. 

“As a witness in theDivorce Court quite recently before Mr. 
Justice Hill, I applied for protection whea asked a question which 
to answer would have been a clear breach of professional, 
- confidence ; the judgesat once granted the protection applied 
or, aena that he could hold the question ‘an improper 

e 
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one, but that he understood my position ’ ;* he proposed to 
counsel to get the information the court ygequired in another 
way. It would appear, then, that there is no definite rule. 
Indeed, an habitue of the court told me that Mr. Justice ...... 
would have ‘jumped down my throat’ and insisted on a reply.” 

The refusal to recognise the secrecy of the consulting 
room is all the more remarkable in most of the cases that have 
occurred in the Divorce Court because it has arisen in connec- 
tion with a system of treatment provided by the Ministry of 


e Health which is widely advertised as secret. If this under- 


taking is not to be carried out if the medical officers at the 
public clinics are to be compelled to disclose the information 
they require in their professional capacity the medical man 
may, in a large number of poor persons’ cases, come to serve 
the familiar purpose which the hotel chambermaid serves asa 
witness in cases in which the parties belong to a different 
class. Public policy, which alone accounts for the privilege 
of solicitors and clergymen, would justify an equal measure 


of protection for doctors. ° 
i * 


= # 


° Scotland and the English Bench.—At the dinner at which 


the Bench and Bar of England were entertained by ‘the 
Faculty of Advocates in Edinburgh last Saturday—an interesting 
reunion which, it may be hoped, will eventually be followed 
by similar ceremonies in other parts of the Kingdom— 
Much was naturally said of the distinguished part which Scots- 
men have played in the annals of the English Bench. The 
Lord @hancellor, who made the chief speech of the evening, 
remarked the House of Lords numbered amongst its members 
not only Lord Dunedin and Lord Shaw. ‘two deeply valued 
Law Lords who came straight from Edinburgh to assist and 
enrich their deliberations,’ but also Lord Haldane *and Lord 
Finlay, who, ‘realising with Scottish, prudence that the 
competition of Edinburgh was likely to be too strong 
for them came to the English Bar and helped to present 
to them ‘the welcome circumstance that four of the most 
conspicuous and influential members of ethe final Court 
of Appeal of the British Empire were nurtured on Scdttish 
soil.’ A considerable number of Scotsmen , have occupied 
the office which Lord Birkenhead now atiorns. Lord Erskine, 


Lord Brougham, and Lord Cambell are among the most famous ` 
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occupants of the Woolsack; Lord Loreburn is.to be numbered 

with Lord Haldane and Lard Finaly among the Scotsmen who 

have attained the summit of the English lawyer’s ambition in 

more recent times. To the list of Lord Chief Justices Scotland 

has, too, contributed one of the most illustrious of all its 
names. For Lord Mansfield. who was educated at Oxford, 
Johnson would not allow Scotland any credit. ‘Much’, said the 
Doctor to Boswell. ‘may be done with a Scotchman if he be 
caught young.’ There remains, however, the indisputable fact 
that he was born in Scotland and did not see what Johnson ° 
called ‘the noblest prospect which a Scotchman over sees’ 
until he was thirteen years of age. Yet another great Law 
Lord is to be added to the Scottish roll. Lord Watson may, 
perhaps, be counted foremost, among the Scottish lawyers who, 
in Lord Birkenhead’s phrase, have ‘assisted and enriched’ the 
deliberations of the final Court of Appeal. ‘Some years since,’ 
Lord Haldane once remarked. ‘when the English Bench was 
very strong, I asked Lord Bowen whom he took to be the great- 
egt &nglish lawyer upon it. He answered “Watson.” And nobody 

who recalled Lord Watson’s masterly judgments in English 
‘appeals to say nothing of Scottish and Colonial appeałs 
was surprised to learn from Haldane what so fine a judge as 

Lord Rowen of other judges held to be true. The Lord 
Chancellor remarked that, unlike Greece, but like Rome Scot- 
land had ‘‘the legal mind.” Apart from the great lawyers who, 
being born in Scofland, have ‘assisted and enriched’ the delibera- 
tions of the Scottish courts, a sufficient number of Scottish 
lawyers have won distinction in the English courts toejustify 
Lord Birkenhead’s saying. 


* 
* t 


Breach of Promise and the Law:—Mr, Justice. McCardie, 
who is greatly given to pointing the moral of.his judicial labours, 
has been commenting „at the Birmingham Assizes upon the 
attitude of the law towards a lover who changes his mind. This 
e 1s what the learned judge said in his summing-up in a breach of 
promise case in which the jury was not deterred from awarding 
the plaintiff 1004. damages: 

{ have dissolved a great many marriages in the Divorce 
Court, and | have come to the conclusion that more than half 
of the divorces were caused because the partits ‘did net entertain 
‘real affection one for the other, Yet when a young man says 
e @e 
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before marriage,‘I have changed my mindp’ an action for 
breach of promise is brought against him. 


It isno doubt, because of the blackmailing purposes to 
which the action for breach is put that not a few eminent 
lawyers have sought to restrict it. Some forty years ago the 
late Lord Herschell and Lord James of Hereford, who were 
then members of the House of Commons, invited the House to 
declare that ‘the action for breach of promise ought to be 
abolished, except in cases where actual pecuniary loss has 
‘ been incurred by reason of the promise, the damages being 
limited to such loss.’ The motion, which did not commend 
itself to the House then. might obtain a larger measure of 
support now. Probably, however, such a motion would have to 
make seduction, as well as pecuniary loss, a ground for damages 
before it had a real chance of acceptance. If ever the law of 
breach of prornise were altered without making seduction 
a ground for damages, the necersary alternative would 
be to change the anomalous law of seduction, under 
which the right of action belongs not to the girl who has Bean 


injured, but to her parents, who have to prove that they have , 


shffered damage by reason of the loss of her services. The 
existing law, both as regards breach of promise and seduction 
is from any point of view, unsatisfactory, and a seriouseattempt 
to amend it ought speedily to be made. 





CONTEMPORARY LEGAL LITERATURE. 


e 
The Journal of the American Institute of Criminal Law and 


Criminology has acontribution on the possibilities and methods - 


of increasing parental responsibility for juvenile delinquents. A 
very hopeful field of approach to the science of penology is in 
the work of juvenile delinquents. The career of the ordinary 
delinquent offender is to a large extent governed by the con- 
ditions surrounding his youth. The prevention of de- 


linquency in youth is of greater importance and, of course, ° 


holds more promise of accomplishment than its cure. Every 
writer on the subject will admit that the influénce of,parents or 
custodians having childern in their charge is one of the controll- 
ing factors in fhe develepment of the child’s character. There 
are numbérless cases of delinquency resulting from bad environ.. 
ment or careless or unintellingent control gmounting in many 


e ° r : i s ° 
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cases to positive wrongdoing on the part of those who are res- 
ponsible for theebringing up of the youth of the community. 
The law has long recognised the liability of the owner or keeper 
of an animal for all damages occasioned by iis depredations. 
The animal having no initiative or responsibility of its own, the 
blame for its act is transferred entiely to its owner. How much 
different is the situation where children, belonging to a parent, 
Cause expense or damages to the community ? A parent volun- 
tarily undertakes the duties of marriage and parenthood. The 
law gives him the control, custody and: right to the earnings 
of the child until its majority, and likewise imposes upon him 
the duty to support, educate and maintain the child. The child 
has some mentality and some responsibility differentiating ıt 
from the case of the animal. If we relieve a child from respon- 
sibility because of its insufficient or inadequate training up 
must we not transfer the responsibility to those persons who 
are in turn responsible for the state of facts which pre- 
disposed him to delinquency ? When one considers the tremen- 
dous amount of delinquency which has directly resulted from 
parantal neglect, it seems somewhat strange that society has 
not heretofore been willing to proceed directly to the source 


‘of the trouble. There is more truth than fiction in the graphie 


story of O. Henry’s in which the shiftless father not wishing to 
be bothered to entertain his daughter sends her into the street. 
When a few years later she 1s brought before the heavenly tri- 
bunal for the murder of her lover at an east side dance hall, 
she is summarily discharged and the celestial bailiff is com- 
manded to descend to the earth and bring up “ The Guilty 
Party”. e 

The American Law Review for March-April 1921 has a 
contribution on Compulsory Sex Hygiene and examination, 
The following regulations have been passed with a view to go 
about moresthoroughly, more rapidly and more effectively the 
varying forms of social diseases in a state university in the 
United „States. “ That two hourse of instruction in individual 
group and inter group hygiene be required of all members of 
of the Freshmen class ; that three hours of physical education 
be required of al] Freshmen and Sophomores ; and that all 
Freshman $hall stañd a physical examination under the resident 
physician provided for in this appropriation.” Each college of 
the University has been requested to allow” credit, tgwards its 
a | | 
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degree for the above work. These regulations are being put 
into effect. The writer opposes the system and says that sex 
education is desirable but the natural and the best place for it is 
in the home, It is dificult for sex instruction in college to 
escape being futile and harmful most students as various 
students now are instructed before they enter college. Sex 
education must be adapted to the period of psychic and sex de- 
velopment of the individual taught, or it is harmful. But cases 
of precocious or belated development of sex consciousness and 
impulses are more frequent than in any other important aspect 
of development. Ifa young man is in need of sex instruction 


" beyond the capacity of his parents, the family doctor is by far 


the best instructor and monitor. Some people may insist that 
students do not mind a forced examination for venereal disease 
and are strangers to the feelings of modesty. ‘fhe best answer 
to this attitude is that to deprive students of legal rights, 1f they 
do not strenuously object 1s bad training for good citizenship. 
The defenders of forced physical examination may contend that 
the mental anguish arising from violated modesty is based on 
prudery but here weare confronted by a condition of things and 
not a theory. The horror of nakendness is an indisputabfe 


product of christianity. Then the writer deplores the develop- - 


ments in the constitution of the united states on were lives as 
follows. 

During the past few years ou constitutional form of 
Government has been subjected to assaults that almost have 
overcome it. Chief among these disintegrating influences have 
been centralization of power of the federal government, the 
encroachment upon the residuary soveriegnty of the states, the 
disregard of constitutional limitations, the constant and 
successful assaults upon personal liberty, and the ,development 
of a socialistic sentiment that would reduce life to a sheer 
materialistic basis under the comouflage of idealism. One by 
one the hand of an increasingly paternalistic government has 


_ taken away our ancient liberties, until the right of privacy, the 


inviolability of the person, is among the few that are left. 
Now, by a forced physical examination of every Freshman, 
regardless of probable consequence believing him a source of 
infection, it is proposed to take away this remaining gight, the 
protection of one’s spiritual nature and the modesty that 


e hundreds of years of civilization have developed. 
°. ° ' è ` e 0 
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, Each surrender of the constitutional right brings us nearer _ 
to socialism and hence says the writer, the question whether 
we should compel all Freshmen to submit to’ a physical ex- 
amination is really* the question whether we should hasten or 
retard the advent of socialisin. Approaching the question froin 
the point of view of its legality he says that the examination of 
a person for veneral disease without reasonable cause upon 
sworn complaint and warrant 1s illegal and an invasion of the 
rights of citizens under the constitution and laws of the land,’ 
and the higher right of the treedom of his mental determination 
of that which to him constitutes the most sacred right. It 
cannot be justified on the ground that it is not attempted to 
require this examination of the man on the street but it is 
merely a condition piecedent to attending the state university. 
A student has the option to submit toa fee for religious or 
sectarian purposes or to stay away from a state school, Yeta 
regulation forcing him to this option is unreasonable. It 
deprives him of a legal right ; for it says, ın effect you cannot 
attend the university not because of some wrong or lack of 
prgpartion on your part, but because you are insisting upon a 
Constitutional right which can never be wrong and which 


` courts protect. The authorities of public schcols cannot re- 


quire of students as a condition of attendance what the 
legislature cannot directly require. “ It is not clainfed that a 
studenf may not be examined for venereal disease. It is asserted 
that he cagnot be examined against his will without a vald, 
search warrant ; 4nd what the legislature cannot do the officials 
of a public school cannot do. No school regulation can violate 
the law or deprive students of constitutional rights. The right 
of search for venereal diseases under a warrant both protects 
society and guards the citizen from official oppression, 
Che system of compulsory sex hygiene and examination already 
is in operation. Its fate rests with the people. Is it to be 
approved ? Is it to be extended ? Each man ts responsible 
for his own acts ‘nd omissions only. If he condones 
what “he reprobates, with a weapon at hand equal to his 
defense, he is responsible for the resulis. Has he then such a 
weapon ? It is believed that the law provides him with one 
forged ıp the slow fires of the centuries, and to day tempered 
in his hands.” 


® 
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BOOK REVIEW. a 


The Law of Income Tax by E. M. KONSTAM, K. C. 1921. 


PUBLISHED BY STEVENS & SONS LTD., AND SWEET & 
MAXWELL, LTD. 

This new treatise on the subject of Income Tax has to be 
specially welcomed because the author has treated the subject 
in language as singularly free from the lawyers’ technique as 
‘possible and in a manner quite intelligible .to the lay public, 
The work does not suffer on that account in its usefulness to a 
lawyer and all questions on income Tax law are fully discus- 
sed andthe author has expressed his own opinions on the 
various questions and the judicial pronouncements. thereon, 
The treatment of the subject is not by way of commentaries to 
the Income Tax Acts in which case it will only be useful to the 
tax lawyer who is already familiar with the subject and the 
contents of the enactments. On the other hand, the book gives 
a continuous and self-contained account of the law of income 
tax for the information of the tax payer and the lay public. 
We may say that we agree with the author in thinking that 
such a work should be undertaken, because the obscurity of 
the Income Tax Acts has become a bye word and the impor- 
tance of the subject is really very great. The work is of speosal 
value to us in India because the value of English precedents on 
the law of income tax has been recently affirmed by the Madras 
High Court in Chief Commussioner of Income Tax {Board of 
“Revenue) Madras v. North Anantapur Gold Mines Lid. (44 M. 
718) although the Board of Revenue questioned their value and 
usefulness in this country. The Income Tax Acts are given as 
appendix to the work and the index is full and accurate. 
We would unhesitatingly. recommend this work to the use of- 
tax Payers and their advisers. 


ê - 


The Madras Law Journal. 
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HEADS OF RELIGIOUS ENDOWMENTS: THEIR 
LEGAL POSITION. 

[SRI VIDYA VARUTHI THIRTHA SWAMIGAL v. BALUSAM | 
AYYAR, 41 M. L. J. 346.] 

The judgment of the Privy Council in the recent case noted 
above, is in spite of its apparent elaborateness, clear and 
decisive only on the question of limitation, Their Lordships 
hold that the head of a religious institution in this country is 
not a ‘trustee’ in the English sense or within the meaning of 
Art 134 of the Indian Limitation Act and that the property 
under his charge cannot be regarded as conveyed to or vested 
in him in that sense. With reference to Art. 144, they reject 


` the plea that the invalidity of an alienation by such head makes 


the alienee’s possession ab initio adverse and this is put on the 
ground, that the alienation will endure for the grantor’s life- 
time. On other aspects of the legal position of such a person, 
the decision throws little new light but on the other hand, seems 
calculated to create doubts and difficulties fromm the way ın which” 
several topics are touched on and numerous cases referred to, 
or extracted from, without any positive expression of opinion. 
Taking for instance the Madras cases, the decisions in 
Sammantha Pandara v. Sellappa Chetti 1, Gyana Sambanda 
v. Kandasami, 3, Satyanama v. Saravanabaga 3 Vidyapurna 
v. Vidyaindhi +, Kailasam Pillai v. Nataraja 5'and Muthusamier 
v. Sri Methanithi Swami are sutcessively referred to, in the 
course of the judgment, but beyond the disapproval of the 
resort to foreign analogies in Vidyapurna’s case, we find 
nothing in the judgment to indicate which of the different 
shades of legal conception suggested in these cases has their 
Lordships’ approval. Weare unable to think’that they con- 
sidered all the decisions reconcileable or all the theories therein 


1, (1881) L. L. R 2 Me 175. 2.° (188%) I, Te. R, 1) M. 375, ° 
. 3. (1895) I. L. R. b8 M. 266. 4. (1904) I. L. R°27™, 435. . 
* 5, (1910) I. L. R. 93 M. 268, 6, (1918) 1.1, R, 88 M, 856, | 
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suggested sound.- In Sammantha Pandara v.® Sellappa Setti 1 
and Gyana Sambanda v. Kandasami 2 the court described the 
property of a mutt ‘as in a certain sense trust property, though 
the superior has large dominion over it’. The Full Bench 
decision in Katlasam Pillai v. Nataraja £ does not purport to 
difter from these cases, but it is clear that while the referring 
Judges read them in one sense, the Full Bench read them ditter- 
ently. Wallis, J. was prepared to accept the conclusions arrived 
al. in Vidyapurna’s case. The Officiating Chief Justice thought 
‘that understanding the several passages referred toin the light 
of their context, the Judgment in Vidyapurna’s case could 
easily be reconciled with that in tHe earlier cases. Sankaran 
Nair J. said that in Gyana Sambanuda v. Kandasami ? it was 
possible to trace the history of the institution and the evidence 
there established specified enforceable, trusts ; but, where such 
evidence was not available, he held, that the very indefiniteness 
of the purposes on which the income might be or ought to be 
spent showed that there was no enforceable trust. All the three 
learned judges agreed in holding that in respect of what may be 
called the general properties of a mutt, the head of the mutt ‘is , 
neither a trustee nor a life tenant, but none of them thought 
fit to lay down anything positive and left everything to be 
decided on the usage and custom of the particular institution. 
The result of the judgment was that in the absence of positive 
‘evidence proving a specific trust in the particujar case, the head 
of the mutt was not liable to be sued under S. 539 of the Civil 
Procedure Code of 1882 (now S, 92) and this part of the decision 
was cénfirmed by the Privy Council (though without any 
enlightening discussion) in Nataraja v. Kailasam Pillai 4, 


In the present judgment however, their Lordships also 
refer with approval to the observations of Lord Shaw, in Ram 
Prakash Das v. Anand Das 5 where dealing with the ownership 
of mutt property, he described the Mahant*as the owner but added 
that his ownership was generally in trust for the institution 
itself, And they themselves recognise the existence of a trust 
‘for general pious or religious purposes’ (as distinguished from a 
‘specific’ trust) and say that while the head of a mutt may not be 
atrustee in the English sense of the term.‘ he is answerable as a 


* =i, (1881) L L, B32, 175 ° 2, (1887) I. L. R. 10 M. 376, 
3, (1909) 4. b. R. 33 M. 205. +- (1920) M.L.J.98P,C. ., 
ie 5 (1916) 1. L R. 43,C, 707, ` ° 
m . 9 6 j 
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trustee in the géneral sense for mal-administration.’ But what 
is the proceeding in which, he can be called upon so to answer.? 
For, apart from the authority of Nataraja v. Kalasam Pillai l 
it is now possible to contend that if the head,of a mutt is not a 
‘trustee’ within Art 134 of the Limitation Act, there is no trust 
within the meaning of S. 92 of the Civil Procedure Code either 
—because, that section having been substantially adopted from 
Lord Romilly’s Act, the word ‘trust’ there should also be 
understood ın the sense it bears in the English law. And this 
contention can be put forward even by Dharmakarthas of 
temples, for according to the present judgment they too are 
not trustees in the English sense. We are aware that in 
Chidambar anatha v. Nallasiva 2 a representative sult on behalf 
of the Thambirans was recognised as an appropriate proceed* 
ing to impeach an alienation of mutt property by the Pandara- 
sannadhi, but the Judgment there rests on a line of reasoning 
which will equally support a suit under S. 92 C, P. C. (See also 
Arunachella v. Velappa) 3, In view of the language of the present 
jutigment, we may also expect the question to be raised 
whether S. 10 of the Limitation Act applies to suits against 
Matadhipatis or Dharmakartas or their representatives. ° 

The reference to Satyanama Bharati v, Saravana Baga 
Ammal 4 is by no means useful, for there the facts were peculiar. 
Both the courts found on the evidence that subject to certain spe- 
cific trust$ the sugplus income was granted for the maintenance of 
the grantee and his descendants. In Sethuramaswamtar v. Meru- 
swamiar 5, there was little more than a mutt in name, all the 
courts having found that the properties had been granted to 
the guru (who was not an ascetic) in his individual capacity and 
accordingly constituted ordinary partible properties in the 
family. These cases can furnish no safe analogy in dealing 
with the ordinary class of mutts. 


Mahomed v. Gdnapati® did not relate to a mutt, but 
reference is made to it in the present judgment as dealing with 
the powers of managers of religious institutions generally, The 
particular passage quoted therefrom, especially when read in 
the light of their Lordships’ observations with reference to 
Art 144 is calculated to revive a question which had hitherto 

1, (1920) 39M L. J. $8. e2 (1917.1; L. R. 41 M. 124, ° 
_ 3, (1915) 28 M. L; J. 410. 4. (1895) I &. R. 18 M. 366.f: 
© 5. (1917) I L, R. 41 M. 206. 6. (1890) L E. R. 18 M. 277, 
g ° oe 
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been regarded here as fairly well settled viz. thé rule of limita- 
tion governing suits to recover temple propery: propery 
alienated by a trustee. 


Dealing with such a suit, the learned Judges in Mahomed 

v. Ganapati } applied a rule which had been laid down in 

connection with claims to service inams—viz, that successive 

holders of an office enjoying for life the property attached to 

it are entitled to question the dispositions made by their 

predecessors and that time runs against the successor not from 
the date of the disposition but from the date of the predeces- 

sor’s death when only the successor became entitled to posses- 

sion, This principle was applied by the High Court in Velu v, 

Guana Sambanda ? to a suit by a son to recover the office of 
hereditary trustee as well as the trust properties from an 

alienee who had obtained a conveyance thereof from the 

plaintiff's father. But the Privy Council in Gyana Sambanda 

v. Velu 3réversed this decision and the rule was there- 

after restricted to cases, in which the holder of the 

office for the time being was entitled to the bene“ ' 

hgial enjoyment of the property. (See Kaimalathammal v. 

Krishua Pillai) +. In Abhiram v. Goswamt’s 5 case the Judgment 

speaks of the property as having been granted to an idol but in 
Narasaya v. Veukatramana § the Madras High Court explained 

that decision as well as that in Ishwar shyam Chand v. Ram 

“Kanai Ghose 7 as resting on the assumption that the manager 
of the institution had a personal interest in the alienated 


property. 


Their Lordships’ present Judgment and the apparent 
approval of Mahomed v. Ganapals 8 would seem to take away 
the basis of the restriction.above referred to. We must however. 
mention in this connection that in Damoodar Das vt Lakshan 
Das 9 where a subordinate mutt and its properties had been 
alienated by a mahant and his successor claimed them on the 
ground that they belonged to an idol of which he was the 
trustee, the Judicial Committee held that the alienee’s posses- 
sion was from the date of the alienation adverse to the right of 





1. (1890) I. L. R. 13 M. 277. ' 2, (1895) I. L, R. 19 M. 243. 
e % (1899) 1. L, R,23 M. 271, 4, (1910) 20 M. L. J. 781. 
5. (1909) F, L. R. 36 01003, 6. (P918) 23 M. L.J. 260. 
7. (1910) I. L. R 38 C. 526. 8. (1890) I? L. R. 18 M. 277. + 


9. (1910) I. L. R, 87 C. 885. 6 
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the idol and thaf the bar of Iumitation was not» avoided merely 
by thelfact that the successor brought the suit within 2 years 
of his succeeding to the office, 


The view now adopted, that a permanent lease or other 
invalid alienation by the head of a mutt will endure for the 
grantor’s lifetime seems almost to assimilate his position to that 
of a life tenant or a person with such an interest in the income 
as does not make him accountable for his use of it. Otherwise 
it is difficult to see how a transaction -that 1s single and entire 
and exhypothesi not binding on the institution can be split up 
and held to be good for the duration of the grantor’s lifetime 
(See Narasayya v. Venkatramana 1). Their Lordships indeed go 
further and hold that in the case of a lease the transaction can 
be affirmed by the succeeding Matadhipathi for the duration of 
his lifetime, so as to give a fresh starting point for limitation at 
his death. And it is logically possible for this process to con- 
tinue, so as indefinitely to postpone: the commencement ‘of 
limitation, Whether the same thing can happen in respect of 
tfansactions other than a lease it is difficult to say. That the 
-alienee’s possession does not becoiue adverse during the 

aliepor’s lifetime was assumed in Abhiram :Goswami’s case and 
was decided in Muthusamier v. Sri Methanithi 2 which their 
Lordships refer to with evident approval. The decision 
proceeded ọn the theory that the income from the mutt pro- 
perties is, subject*to the upkeep of the mutt, at the absolute dis- ` 
posal of the Matadhipati for the time being. And in the course 
of the present judgment also it is observed in passing that so 
long as a mohant does not spend the income in wicked 
living or in objects wholly alien to his office he has full powers 
of disposition over it. But this view seems to us less rigorous 
than, if not even difficult to reconcile it with the express pro- 
nouncement of the Board i in Arunachalam Chetii v. Venkata- 
chalapati 3 to, which no reference is made in the present judg- 
ment. The property there was held not to have been granted for 
“any specific purpose but to form part of the endowment of the 
Mutt, though its possession and management had for a long 
time been,n the hands of the Chetti Nagarathars.' The courts 
in India had declared the head of the mutt fo be entitled to 
draw the surplus income of the village byt in reversing this 
a * 1. (1912) 23 M. L. J. 260. ce ia 
- 2. (1913) I. L. R. 38M, 356. © 3 (1919) L L. R. 43 M. 953. > 
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direction, their Lordships say, ‘Itis the dut of a trustee to 
refrain from the personal enjoyment. of such surplus and to add 
the same to the capital of the estate, to be administered and 
this law also applies to the property of a mutt or asthal, and 
that whether the title to the same is in the gurukkal as spiritual 
head of the institution or is in trustees like the chettis’ in the 
present case. (See also Basudeo Roy v. Mohant Jugal Kishwar 
Das }, ! ” 


a "© SUMMARY OF ENGLISH CASES, 
Moore and Qo. one Landaver and Oo.:/nte (18921) 2 K. a 
519 (0. A.) 

Sale of E of warranty or condition—Mode ay 
packing—Breach as to part of the Contract—Right to reject the 
whole—Sale of Goods Act (1893) S. 30 Sub. S (3). 

Under a contract for the sale of certain quaritity of canned ~ 
fruits from Australia the goods were stated as being in cases 
containing thirty tins each: The sellers tendered the whole 
quantity ordered but one half of the cases contained only 
twenty four tins each while the remainder contained thirty 
tins each. The buyers refused to take delivery of the whole. 
consignment. Held that there was a sale of goods by descrip- 
tion, and as the goods contracted to be sold were mixed with 
goods of a different description. the buyers were enfitled to 
reject the whole consignment. (1921) 1 K. B. ae aneen: 








Merhens v. Home Freeholds Oo . (1921) 2 aK. B. 646 OC. A. 
Damages—Building contract—Breach—Liabiltty—Measure 
-of damages—Impossibility of performance, when a valid defence. 
In the case of a contract for the building of ʻa house 1f the 
defendant breaks it after partially erecting the structure, the 
proper measure of damages is what it cost the plaintiff to com- 
plete the house substantially as it was orginally intended and 
in a reasonable manner at the earliest moment he was allowed 
to proceed with the work, less any amount that would have 

been due and payable to the defendant by the plaintif had the e 
defendant completed the house at the time agreed by the terms 

of his contract. e 
A person is not entitled to take advantage of circumstances 
e as a frustation ef the contract if he has | brought about those 
circumstances nol 
(1918) 35 M. L. J. 6 (P. J, F 
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Verschures Croameries v Hull and Netherlands Steamships 
Co. (1921) 4 K. B. 608 0O, A: 


Damages—Conversion—Waiver cof tort-—Contract—Election 
of remedies—Loss of goods, 


Plaintiffs, the owners of certain goods delivered: them to 
forwarding agents to be carried by sea to a port and thence 
forwarded to a customer in an inland town. When the goods 
arrived at the port the owners instructed the forwarding agents 
not to deliver them to the customer but the goods were never- 
theless delivered to him. The owners thereupon sued the cus-' 
tomer and recovered judgment against him for the price of 
goods sold and delivered and then, failing to get satisfaction, 
sued the forwarding agents for negligence and breach of duty. 
Held that the plaintiffs having elected to treat the delivery to 
the customer as authorised and recovered judgment on that 
footing could not turn round and treat it as a musdelivery' and 
sue the forwarding agents in tort. 





>» Uhellew v. Royal Commission on the Sugar Supply : (1921) 2 
K. B. 627. 
Shipping—General mirai = Oai Jor—Liability of cargo 
owrer to contribute—Loss of ship and cargo—Effect of. 

Where subsequent to a shipowner’s incurring a general 
average expenditure, the ship and all her cargo are totally lost, 
the shipowner cannot recover any contribution in general . 
average from the owners of the cargo so lost. 





Hummerstone v. Leary : (1921) 2 K, B. 664. ° 

Practice—Joinder of two defendants—Prima facie case shown 
—Collision—One defendant dismissed from action at close of 
plaintiff's case—Procedure, 

As the’result of a collision between a motor-lorry and a 
motorcar, plaintiffs wha were passengers in the lorry sustained 
injuries and brought a suit for damages, making the owners of 

eboth the vehicles defendants, There was a prima facie case of 
negligence on the part of the driver of one or other of the 
vehicles. The plaintiff's evidence appeared to make it probable 
that the driver of the car rather than the driver of the lorry 
was to blame, but they could do no more than state what they 
observed just before tht ‘collision occurred. Their’ . evidence 
‘did hot conclusively, or affirmatively show that the driver. of 


48 THE MADRAS LAW JOURNAL [VOL, XLI, 


the lorry was not to blame. At the close of thé plaintiff’s case 
counsel for the owner of the lorry submitted there was no evi- 
dence against him and the trial judge took this view and dis- 
missed that defendant from the action. Held on appeal, that as 
a state of facts was proved by the plaintiffs from which the 
reasonable inference to be drawn was that prima facie one if 
not both, of the defendants was negligent, the trial judge should 
not have dismissed the first defendant, the owner of the lorry, 
from the action at the close of the plaintiff’s case, but should 
“have heard the case fully against pom the E ae before 
coming to a decision. 





Baker v. James : (1921),2 K, B. 674. 


Negligence—Master and servant—Defect in motor car ‘sup- 
plied to servant—Defect kuown both to master and servant— 
Injury—Servant’s right to recover damages, 


The relationship between master and servant normally 
places upon the master the duty of care towards his servant. 
The master may be liable for a danger or defect causing hurt fo 
his servant not only where he knew but where he ought to` 
have known. it. The negligence may be either (a) wheres he 
knows and negligently fails to remedy, or (b) where he ought’ 
to have known but negligently fails in acquiring knowledge 
and therefore negligently fails to remove the danges or defect. 
The mere fact that a servant knows of the defect or damages 
does not debar him from claiming damages for injury through 
his master’s negligence, Knowledge of a danger or defect on the 
part of the servant is evidence, but only evidence, of an agree- 
ment by the servant to take the risk upon himself, It does not 
of itself debar him from remedy. 





Mahmoud and Ispahani /# re : (1021) 3 K- B. 716 O. A. 
Contract—Ilegality—Contravention of—Statutory yules— 
Enforcement of contract, 


The Court will not lend its aid in order to enforce a con- 
tract entered into with the view of carrying irtto effect anything 
which is prohibited by law. Where there is a contract for the 

e sale of goods which may be used either for a lawful or for an 
unlawful purpose, and the vendor at thet time of the sale knows 
_ thatthey are going to be used for that unlawful purpose, the rtile 
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the claimant or of; his father or mother. But as Mr. Justice 
Sadasiva Aiyar rightly points out—where or how the sister’s son 
ns or one’s own ‘descendants come in (they undoubtedly 
have got to come in) is not stated either in the judg- 
ment of the Privy Council or in the Judgment of 
the Calcutta Full Bench Umaid Bahadur v. Udaichand, 1 
The next case dealing with the same subject is Adit 
Narayan Singh v. Mahabir Prasad Tiwart 2. There the contest 
was between the mother’s sister’s grandson and the mother’s 
paternal aunt’s son Their Lordships hold that the former is en- 
titled' to preference. Their Lordships state the effect of earlier 
decisions to be that the right of succession amongst the three 
classes viz. Atma Bandhus, Pitri Bandhus and Matri Bandhus 
is governed by the propinquity of the class i.e. to say that the 
Pitri Bandhus succeed in default of Atma Bandhus and Matri 
Bandhus succeed only!in default of the Atma Bandhus and the 
Pitri Bandhus. Mother’s sister’s son, they say, 1s an Atma Ban- 
, hu. The word “sons” in a similar context has been construed 
in a generic sense and has been held to include a grandson 
and in any case the grandson of mother’s sister falls withinethe 
general description of an Atma Bandhu and is not to be ex- 
cluded only because he is not mentioned among the illustra- 
‘tions in the text of the Mitakshara. The rival claimant was 
only a Pttri Bandhu and was postponed. The rule in preferring 
the nearer to the more remote class of Bandhus, is not depen- 
dent on individual propinquity or in the efficacy of offerings, 
What the rule of succession as between the Bandhaus of the 
same class is, it was not necessary for their Lordships to decide. 


That question fell to be decided in the case under review 
The contest there was as between the maternal uncle and the 
paternal’aunt’s son’s son. Their Lordships prefer the mater- 
nal uncle Their Lordships meet the criticism of Sadasiva Aiyar 
J. suggesting that the sister’s son and the maternal uncle come 

e within the class of Atma Bandhus Their Lordships disapprove 
of the rule laid down in Balusam: Pandithar v. Narayana Rao 3 
that as betweert Atma Bandhus those ex parte paterna are to be 
preferred to those exparte materna. They approve of the proposi- 
tions enunciated in Muthusaniu v. Mithukumarasamy 4, the only 
o tel ae ee See) 


e . L (1890) 1.L.R 6C. 119 2. (1921) M. W.N 158, 
* 3. (1897) I. L. R. gO M. 842. 4. (1892) I. L. R. 16 Ņi.23. 
e @s e 
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relevant proposition however being the fourth viz. that as -bet- 
ween members of the same class, spiritual. benefit-they confer on 
the propositus is a:ground of,preference At the same time.they 
refer without disapproval ‘to the .rules laid down by Sirkar 
shastry and ‚Professor. Sarvadhikari. Shastry’s rules are.(1)- the 
nearer’in degree on whichever side is to be preferred to one more 
remote (2) of those equal in degree those on the father’s. side are 
to,be preferred to one related on the mother’s side (3) when the 
stde'is the same the circumstance of one being related through 
a male.and another through a female makes no difference. 
Sarvadhikari states that in a.case of contest between two mem- 
bers of the same class and of the same degree equally remote, 
the question of efficacyof oblations “ determines the prefer- 
able:right’”’. Their Lordships’ approval may be taken to go so far 
as to hold that nearness:of blood and spiritual effica yare 
grounds of preference, because their'Lordships refer to the 
nearess :of degree of the maternal grandfather’ and his 
superior spiritual efficacy as the governing facts in the case: 
Whatiis‘to be the rule as between the descendents of the pro- 
postus ‘and the descendants of his father whether at all the fact 
of their descent from him should be a ground. of preferen¢e 
there is no indication in the case There is no‘indicationas ‘to 
whether even in such a case the degrees are to be the governing ` 
factor The'effect of the decision is to’ leave'the{whole’matter at 
large leaving imple scope for litigation. 
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applicable is the dime as that where the contract is abisnitro 
unlawful. If the conjract be rendered illegal, it makes no 
difference, in point of law, whether the statute or Statutory 
rule which makes it so has’ in view the protection: of the 
revenue or any other object. | 





' Winfrey and Chatterton’s Agreement, 1n re ; (1921) 2 Ch. 7. 

Landlord and tenant—Covenant against assignment without 
license—License not to be' unreasonably Hi by lessor— 
Grounds for refusal. 

A lease provided that the tenant was not to assign, underlet 
or part with the possession of the: house leased without the 
consent of the landlord, which consent however was “ not to 
be unreasonably withheld in the case ‘of a respectable and 
responsible person.” The purchaser of the reversion from the 
landlord wanted to occupy the house himself and alleged a 
bargain. with the tenant for the purchase of the house, but the 
tenant denied it. The tenant assigned her interest to a respect- 
able and responsible person, but the purchaser of the reversion 
refused to consent to the assignment. ' Held that it was not 
open to the landlord or his assignee to withold consent to the 


' assignment in order to enable him to regain possession of the 


premises *beforé the expiry of the term: The object of the 
clause was to protect the landlord from having his premises 
used or occupied inean undesirable way or by an unsuitable 
tenant or assignee and not to enable the lessor to coerce, if 
possible, the tenant to surrender the lease so that the landlord 
might obtain possession of the premises, | 7 





Brough v Nettleton (1921) 2 Ch. 25. 


Part performance—Parol Contract of letting with option to 
purchase premises—Entry. into possession—Right io specific per- 
formance—Statute of frauds. 


i Plaintiff sued for specific performance of an alleged verbal 
agreement whereby defendant agreed to grant to him the tenan- 
cy of a house for aterm of 24 years at an annual rent of 27 £. 
10 Sh. ‘with*an option: of purchasing the house for a price stated 
at any time during the tenancy on giving the defendant notice 
of his intention to do soe Defendant pleaded? the - Statute of 
Frauds in defence. n was found that defendant had allowed 
J—8 oe fe 


van 


‘appoint a new trustee to act jointly with him. 
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plaintiff to enter into possession of the hobise, well knowing 
that he was doing so on the faith of fhe verbal agreement 
which had been come to between them. The defendant had at 
that time in his possession a document signed by the plaintiff 
in which the terms of that agreement were fully set forth, and 
there was no doubt in his mind as to either the exact terms or as 
to the belief. Held that the taking of possession of the house 
by the plaintiff constituted an act of part performance of the 
agreement and the defendant was precluded from setting up the 


Statute. The effect of the removal of the barrier set up by the | 


statute was to open the door to parol evidence of the whole 
agreement, including the term as to the option to purchase. 





Ponder !# re: Ponder v». Ponder : (1921) 2 Oh. 59. 

Admimnsstration—Administrator—Power of Court to appoint 
trustees. n Q 

An administrator.who has paid all expenses and debts and 
cleared the intestate’s estate stands in the same position to the 
next-of-kin as an executor who has cleared the estate starfds in 
towards the residuary legatee. In either case the Court can 





Sun Building Society v. Western Suburban Bnilding Society : 
(1921) 2 Ch. 83 l 
Building society—Powers of directors— Contract of sale— 


Directors acting honestly—Ultra vires—Spectfic performance. 

A building society is not a trustee of its funds for its 
men®bers, and its directors are not fettered by the rules applic- 
able to ordinary trustees as to the nature of the securities which 
they may invest upon, but have a large discretion as to the 
time when, and the circumstances under which, they ought to 
invest the funds of the society. Mere imprudence or want of 
judgment ‘as to the time of investment, and as tothe funds 
available for investment, cannot be said to amount to gross 
negligence. ' If.the directors of a building society acting 
honestly, entered into a contract to purchase the mortgage 
securities of another building society in liguidation and the 
vendors who acted bona fide sued to enforce spetific perfor- 
mance of the contract. Held that the ‘objection that the 
transaction ifit preved unprofitable, might involve the direc- 
tors of the defendant society in an actfon for damages ,for 

ey i 
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misfeasance or bach of trust in respect of their statutor y 
duties, was no ground for refusing the plaintiff specific perfor - 
mance of the contract even if the directors had committed 
some breach of duty in enterifig into it. 





JOTTINGS AND CUTTINGS. 


Child Adoption and Legttimation.—Few subjects of social 
reform are more urgent, or less contentious, than the 
question of making legal provision : for the. adoption of 
children in this country, and the legitimation of natural 
born children per subsequenis .matrimonium, as is the 


case in Scotland, as well as in most Continental countries, . 


The time has long been ‘ripe for such legislation, and as the 
recently issued Report.of the Departmental Committee appoint- 
ed by the Home Secretary last year shows (Cmd, 1254), there 
is a general concurrence of testimony that the practice of 
adoption has grown extensively, and is likely with the increas- 
ed interest in child welfare, to grow still more, There is, 
however, also evidence that adoption without definite legal 
sanction has already been accompanied in many cases by 


serious evils, and so it becomes a matter of urgency to regularise® 
. the pfactice and provide the proper safeguards. The Report 
of the Committee. presided over by Sir Alfred Hopkinson, K. C, 


is a valuable contribution to the subject, and it should 
help materially to {he initiation of ihe necessaiy measures in 
Parliament. It shows, for instance, that while the adoption of 
children does receive legal recognition in almost .all civilised 
States, the laws of most Continental countries, are, to a éarge 
extent, based on ideas with regard to the family and other 
social conditions which differ in important respects from those 
that obtain here at the present lime. But, on the other hand, 
the development of the system ın English-speaking countries 
begun in the State of Mgssachusetts in 1851, since extended 
throughout the American States, and adopted in most of our 
Dominions, has led to what may be called an Anglo- Saxon 
type of Child Adoption, which we could at once put into prac- 
tice. Only the negessary machinery is wanting, and to the 
considtrati6n of this a large part of the Report is devoted. 
The Committee are of opinion that some sanction for adoptions 
being required under ¢alt systems, that sanction should be 
given by a regular judicial authority rather than by an admunis- 
® eo 
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trative departmant~ or local authority ; that Ne authority of the 
tribunal must necessarily be one seadily, accessible, and that 
the choice of tribunal being, therefore, between Courts 
of Summary Jurisdiction and’ the County Courts, the 
latter are to be preferred. The reasons for this choice are 
interesting, and we think convincing: (a) the importance of 
having one class: of tribunal dealing with adoption throughout 
the whole'country:; (b) the desirability of keeping the sanction- 
ing of ‘agreements for adoption away from the atmosphere of 
crirninal courts ; (c) the facility of making provision for the 
recording of orders which may affect property: as well as perso- 
nal rights. It has been the policy of the Legislature in recent 
years to extend ‘the jurisdiction of the County Courts, and 
assign new subjects to them, but this is, ın reality, no new head 
of jurisdiction, for already-by the Guardianship of Infants Act, 
1886, Jurisdiction has been given to the County Courts, concur- 
rently with the’ High Court, to deal with questions ralating to 
the custody of infants, :and-under the more recent ‘Workmen's 
Compensation Acts, the County Court judges exercise impor- 
tant discretionary ‘powers affecting the welfare of families and 
the cate of infant defendants. Rules would have to be made 
affecting methods of procedure, consents of parents or guardians, 
preliminary ‘investigations as to adopters, the making af interim 
orders preceding adoption, subsequent inspection and report, the 
registration ‘of adoptions, and provisions for revotation ; and 
all thig-could be done through the existing machinery of ‘the 
People’s Court.’ But the main thing is to lay down by statute 
the general conditions which should be fulfilled before adop- 
tion can be sanctioned, to define the effects of adoption. after 
sanctioh has ‘been given, and to determine upon what grounds 
revocation should be permitted. That can only be done by 
the Legislature; and it should not be. impossible in such a 
matter as this to get an agreed measure through Parliament even 
in the present congested state of public business. Law ,Journal 
June. 1921, : i ° 
| | i 7 ii 
The New Chief Justice of the United Sites. So greal a 
part does the Supreme Court play in the constitution of the 
United States that, the appointment of Mr. Taft to the office 
of Chief * Justice is of interest far beyond the limits of its juris; 
diction, lH 1s not merely. thal he affords yet another instatice 


ethe truth of the statement thal, in consequence of the inade- 
eè p 
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of an ex-Prefdent of America becoming .the occupant of a 
great judicial oficg. The records of our own Empire are not 
without comparable instances. To mention but one, Sir Edmund 
Barton, who was the first Prime Minister of the Australian 
Common-wealth, became one. of the principal judges of the 
High Court of Australia. Herein England, too, there has re- 
cently been a marked tendency towards statesmen becoming 
judges ; Lord Cave and Sir Henry Duke both passed direct 
from the Cabinet to the Bench, The main reason why the 
appointment of Mr, Taft isso welcome to English Lawyers 1s 
that he is a great constitutional and international lawyer, who 
has proved that he regards . the Rule of Law as something far 
higher than the enforcement ofa mere municipal code, who 
has shown that he reverences the great principles of the Com- 
mon Law on which American as well as English - justice 
is'based, and who has been among the foremost champions of 
the League of Nations, by which alone the Rule of Law can 
effectively be applied to international affairs. English lawyers 
congratulate their American brethren upon the appointment 
of a great lawyer to a great office, Ibid. | 

l n . 

* * 

Lawyers at the Imperial Conference.—It is sometimes 
complained, with more acrimomy than judgment, that 
English lawyers take too large ‘a part in our national 
affairs. ‘Thoseevho make this complaint ought to extend the 
area to which they intend to apply it. The qualities which 
have enabled members of both branches of the legal’ profession 
to take a conspicuous part in public life in England Bave also 
enabled their Colonial brethren to achieve the highest positions 
in .all parts of the -Empire. At the opening sitting of the 
Imperial Conference on Monday five Prime Ministers were 
present, *and four of them Mr, Lloyd George, Mr. Arthur 
Meighen, Mr. Hughes and General Smuts have been 
practising lawyers, The legal profession may legitimately 
take a special pride in an Imperial Conference at which the 
Prime Ministers.of England, Canada, Australia and South 
Africa are all to be counted among its members. Ibid. 

es : 
x & 

Judges and the Bar. in commenting upon the Attorney- 

General’s recent ackndwledgment in thé Hou’e ọf Commons of 
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quacy of their present salaries, certain occupants bt the Bench 
are thinking of returning to the Bar, we stated that there was 
both old and modern authority for the view that an occupant 
of the Bench does not lose his status as a member of the Bar. 
The old authority is provided sufficiently by Macaulay's state- 
ment that Pemberton, who was one of the counsel at the trial 
of the seven Bishops, had in the time of Charles IH been Chief 
Justice of the King’s Bench, and, being removed from his 
high place on account of his humanity and moderation, had 
resumed his practice at the Bar. The modern authority is sup- 
plied by the modern Nestor of the Law. ‘Lord Halsbury, in 
responding to the toast’of ‘The Bar’ at a legal function not 
long before the beginning of the war, remarked that ‘he had 
been a member of the Bar, for sixty-three years,” and claimed 
to be one still, The same view was expressed even more 
emphatically by Lord Esher in his valedictory address to the 
Bar when he resigned the Mastership of the Rolls : l 


lam still one of you, I am a serjeant-at-law. I am @ 
barrister of more than teri years’ standing. lam capable of 
being appointed a County Court Judge or to sit asa Commis- 
sioner to hold an Assize. It is true that on the Bench, where 
I was in the position of an officer on the quarter-deck, | was 
obliged to give occasionally words of command; but the 
moment one leaves the deck one ıs nothing but a fellow 
officer, and I have been nothing but a, fellow barrister with 
you always. 


Marfy a barrister who has been appointed to a high judi- 
cial office in the Crown Colonies has on his retirement from 
the office, resumed his place at the Bar. The late Sir Arthur 
Collins, K. C., for instance, reappeared in the Kings’s Bench 
Courts after occupying the position of Chief Justice of Madras 
for nearly fifteen: years. Among the County Court judges who, 
abandoning their judicial duties, have returned to the Bar is to 
be numbered Sir David Brynmor Jones, K. C. whose death we 
recorded with regret in our Obituary column last week, resign- 
ing his County Court judgeship, after holding it for seven 
years, for the purpose of entering the House of Commons. He 
proved that he was still aymember of the Bar by becoming 
subsequently.” Récordér® of Cardiff and*a® Master in Lunacy. 
There, is, howéver, no modern instance of a High Court Judge.» l 
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returning to the Bar, though Sir Henry Hawkins in his later 
years was credited with the intention of resuming his old place 
as an advocate, ‘in order to show these young fellows how it 
ʻe ` „ought to be done.” 


# 
* # 


The Trials of the War Criminals.. Whatever may be thought 
of the measure of punishment allotted to the!German War 
criminals indicted by our Government and tried and convicted 
by their own Supreme Court, there can be no question that an, 
important gain has been made for the Law of Nations by the 
assertion of the principle of criminal liability for acts done in 
violation of the accepted laws and conditions of war. Something 
has been gained, too, by the change of venue of the trial from 
the military tribunals of the Allied and Associated Powers pro- 
posed to be set up for the purpose by the Treaty of Peace 
(Article 228) which would have been open to question as only 
another form of assertion of the visitors’ arbitrary power and 
the substitution for them of the Courts of the offenders’ own 

.cbuntry, which themselves were really on trial to give evidence 
of their sincere resolve to administer this exceptional form of 
justice in good faith, To the final list of forty-five names 
hànded to the German authorities our Government contri- 
buted the names of seven persons who were charged with 
grave outrages against the laws of war, and four of these have 
been actually trjed, all but one being canvicted and sentenced 
to terms of imprisionment as ordinary criminals, be it observed 
and not by mere confinement in a military fortress. The official 
report of the proceedings before the Supreme Court ineLeipzig, 

where the trials were held. has been issued as a command Par- 
liamentary Paper (Cmd. 1450) and indications are not wanting 
of a sincere desire on the part of the judges to quit themselves 
properly of the painful,duty which was imposed on them to 
clear their country of the charges of sheer barbarism and or- 
ganised brutality by the condemnation of those guilty of the 
outrages. ‘The good reputation of the German army’ said the 
President, ‘and the respect of the German nation as a nation of 
culture was to be upheld.’ The most: striking evidence of the 
bona fidts of the authorities and of the will of the tribunal to do 
justice was furnished by what happened in the case of, perhaps, 
the greatest of,all the offenders, thé Commander -Patzig who 
° was charged with*the dastardly crime of not only torpedoing 
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a hospital ship, .but of afterwards deliberately firing on 
and destroying two out of the three surviving boats for the 
purpose of getting rid of the evidences of his crime. Patzig 
had disappeared, so thet he could not be brought to trial, but 
in the course of the preliminary enquiry into the charges by the 
German authorities, two of his officers, Lieutenants Dittman 
and Boldt, were examined and implicated themselves by refus- 
ing to give any information on the ground that they had 
pledged their word to \their commander not to disclose what 
had happened in connection with the destruction of the hospital 
ship. They were brought to trial by the German authorities 
themselves,on charges of murder, and the Court held 
that the plea of superior orders would not avail these offi- 
cers in such a case. While relieving them of responsibility 
for the torpedoing of the ship, which was the commander's 
own act, the Court found that they had concurred in the 
firing on the boats, though without premeditation, and that 
they could have prevented this barbarous action by refusing to 
pledge themselves to secrecy, and declaring their inten-, 
tion of reporting the incident on their return to port. They 
wete both condemned to long terms of imprisonment 
—four years in each case—in addition to their dismiss4l 
from the service. The Solicitor-General, Sir Ernest Pollgck, is 
well justified, by the detailed report of the proceedings, ın the 
assurance which he has given to Parliament thgt the trials were 
in no way illusory, and that the Court had a sincere desire to 
ascertain the truth. ‘For the first time in the history of the 
world,’ Ite said, ‘the vanquished country had been made to try 
its own war criminals,:and the Court had found some of their 
own nationals guilty of atrocities? That undoubtedly marks 
the gain of a new milestone in the advance of international 
justice, and it is well, setting aside all ideas of vengeance, to 


acclaim it | ° 
a i 
Lord Bacon. Bacon in his advice to Justice Hutton, says: 
“You should be a light to open their eyes, but not a guide to’ 
lead them by their noses.” | ; 


x e ° 
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Lord Mansfield. The advıce of Lord Mansfeld to an old 
army Officer; appointed Governor ofaeWest India Island, — 
“Decide promptly, but never give any reasons for your, ' 
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decisions, You decisions may be right, but your reasons are 
sure to be wrong,” —Bench and Bar. 


Justice Bramwell, when attempting to be clear, was at 
times perplexing : 

“ My good woman,” said the learned Judge, “you must 
give an answer in the fewest possible words of which you are 
capable, to the plain and simple question whether, when you 
were crossing the street with the baby on your arm, and the 
omnibus was coming down on the right side and the cab on 


the left and the brougham was trying to pass the omnibus, you 


saw the plaintiff between the brougham and the cab, or 
whether, and when you saw him at all, and whether or not 
near the brougham, cab and omnibus, or either, or any two, and 
which of them respectively, or how it was ?” 


Judge Cooley once said to his law class: Young gentle- 


_ men, beware of the fatal facility of speech, 


Justice Norris is said to have delivered in the High Court 
of «Calcutta the shortest charge ever delivered to a jury: 

“Gentlemen of the jury, the prisoners have nothing to say, 
and I have nothing to say; what have you to Say”’ °. 
T Guilty”, was what the prisoners heard:the jury say. Ibid, 





CONTEMPORARY LEGAL LITERATURE, 


~ The American Law Review for May and June has a contri- 
bution on the Law of Possession governing the Acquisition of 


animals ferae naturae. In primitive society the first appropria- ` 


tor was regarded as the owner of all things. Whether the article 
possessed was real or personal property, corporal and incorporal, 
movable or immoveable was immaterial. This is but the instinct 
of unorgafiised society, for the sense of property inheres in the 
human breast. The right of the first'taker to the ownership of 
wild animals is recognised as the law of to day. They being 
originally the property of no one, the possessor may acquire by 
what the Roman Law called occupatio a good title against the 
world. All inanimate things are capable of absolute ownership 
which denotes a complete title and possession. Wild animals 
after being killed belong to the persop killing them, but there, 
can be no absolute proberty in a living “wild ariimal, with the 
possible exception ¢ of oysters antes in a Clearly’ marked bed. 

Nee “ee, 
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A qualified property right may exist in animals ferae naturae 
in three ways per industriam, per .impotgentiam and propter 
privilegium. To acquire a qualified property in. animals ferae 
naturae per industriam it is essential to show that 
animal is brought within the power and control of the pursuer. 
Mere pursuit does not give any right. While physical taking is 
not necessary in every case, possession must be so far establish- 
ed by the aid of nets, traps and other devices that the animal 
in all probability will not escape. No right attaches until posses- 


*sion is acquired. Custom however may alter the rules mention- 


ed governing the acquisition of a qualified property in animals 
Jerae naturae, The Courts are quite clear that a treapasser can 
secure no property in wild animals captured on the land of 
another as against the claims of the owner of the land. This 
rule is contrary to the Civil Law which permitted a trespasser 
to acquire a right in such animals captured on the land land of 


another. The Common Law distinctly recognised ownership in ` 


wild animals ratione soli. The English view is that the owner 
of the land has the right to animals Jerae nalurae found thertoa 
as against the trespasser who killed them there. The second 
nfethod of acquiring a qualified property right in wild animals 
is per impotentiam. It is said the owner of the land has stich 
right in the young of animals ferae naturae, ratione impotentiae 
until they can run or fly away. The owner of the soil has the 
young in his power and they cannot acquire their natural 
liberty because of impotence. They being in the possession of 
the landowner become his qualified property.. He has sufficient 
title t@ maintain a civil action, and no one can deprive him of 
his property. To do so, one: would be a trespasser, and, as 
previously explained, he could acquire no rights against the 
owner of the land on which animals are found. 

‘The third way to secure a qualified property is propter 
privilegium, It was a franchise anciently ranted by the Crown 
by virtue of his prerorgative. It exists where one has the pri- 
vilege of hunting or taking animals to the exclusion of other 
persons, as in’a park or on private grounds. The qualified, pro- 
perty exists only so long as the game continues within the 
privileged place. 

Thus it is to be observed that in case of wild animals, 
possession. piyés’ qualified ownership, whith is as much under, | 
the protection of the law so long as it lasts as any. other pro- ` 
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perty. Ownership of them is acquired by taking possession and . 


control, and property therein is contingent upon ability to 
reproduce at will the original physical relations to the animal. 
Unlike the case of the finder of; lost property who is not 
required to continue to retain his orjginal physical possession 
of the article found in order to preserve his special property 
right, the one who secures a qualified property right in a wild 
animal must continue the same control over it so long as it is 
wild, or he will lose any right sane to a subsequent captor, 
One who captures such an animal 

though it is defeasible, while the finder of lost goods has an 
indefeasible special, title to his find 'as against. every one but 
the true owner. A qualified property exists when goods are 
bailed or pledged ; but in those ad the right to the property 
and the possession are separated. Im the case of animals ferae 
naturae the possession and right of property are united in the 
same person. 


| 
The March number of the Harward Law Review hasa note ` 


@n°the Rights of Unborn Children ır the Law of Torts, where 
the writer discusses the question whether a child may havea 
right of action in tort for prenatal injury. In spite of broad 
statements in decisions to the effect that to all intents and 
purposes the child en ventre sa mere! isa living person and in 
spite of the favour with which eminent text writers regard the 
existence df this gight no action brought by a child for prenatal 
injury has progressed beyond the demurrer stage. It has been 
said by Markby in his Eleménts of Law that there is a recognis- 
ed duty to abstain from injuring the;unborn child quit@ apart 
from the duty not to injure the me and another writer 
thinks that every person has a right to bodily integrity at birth 
but neither writer will accord the infant his right of action. 
The Japartese Code seems to considet a child en ventre sa mere 
as already born with eregard to an tare compensation for 
damage. Ina recent New York case in which by reason of 
injury to the mother resulting from = defendant’s negligence 
it was alleged that the infant was injured,:a plea of demurrer 
by the defendant was overruled. The objections to the step 
takeri by the New York Court resolve; themselves into two prin- 
cipal difficulties. First, is the unbọpn infant a person ; and 
secondly can causatioh Be established!? Fifst aS ‘to, the infant’s 
personality the question. is whether the infant is* part of the 


e © 
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has the entire title to it,- 
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9 a 
‘ mother or a distinct person ; in brief whetber the mother or the’ 


infant should sue. Mr.-Justice Beggs thinks that whenever a 
child has so far advanced in prenatal age that should natural 
or artificial parturition occur, the child can live separate from 
its mother, and 1s thereafter born and lives, such a child has a 
right of action for any injuries wantonly or negligently inflicted 
while in its mother’s womb. Before such atime the child is 
clearly only a part of its mother, but thereafter it is something 
more. This’ doctrine properly limits the time during which 
‘injury to one en ventre sa fiere is actionable. If science cannot 
trace the deformity in the born ‘child to the injury tothe mother ` 
before its birth it is idle for the law to speculate. This difficulty 
does not arise where there is negligent injury by direct appli- 
cation of force to the child’s body before birth, as by the 
forceps. Under. these conditions it seems unquestionable 
that the infant when born should have its right of action. : But 
in the case under discussion the alleged injury to the child was 


" indirect and negligent. Even so, it is undeniable that medical 


science isso far advanced that there are some such injuries 

which can be unerringly traced by experts into postnatal defor- 

mities. In another decade who can say that there may not be 

many ? “At least give the infant his place in Court. Itis for 

(him) to make out his case. If he does so, there is no difficulty, 

If he does not, there is no liability.” - This-is what Mr. : Bevan 
* said in his book on negligence. ° _ 


' BOOK REVIEW. 


Notable British Trials Series. Trial of Thurtell and Hunt, 
Edited by E. R. WATSON AND PUBLISHED BY MESSRS, BUTTER- 
WORTH & Co. | i 


The publication of the wS of Notable British Trials is 
full of interest to the Layman and the Lawyer, The famous trials 
in which most eminent Judges took part to unravel the mys- 
teries of the crimes which created a great sensation in those 
times, the foruSic talent displayed at the bar by its most distin- 
guished members and the instances of’ powerful cross-exaniina- 

e tion to which the witnessgs were subjected are at once. a model 
of-perfectioh in-crimirfal trials and a guldé to future Judges and 
lawyeys in their ardnuous labours. To the layman this publication 


e . 
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is valuable for the truthful depiction of facts and the unfolding 
of deeply laid plots,which- have a living interest as against 
fiction which creates only sensation for the time. We there- 
fore commend this Volume which is one of a series, for the 
high educative value and great interest of its contents for all 
time. ; 





Hindu Law by J. R. GHARPURE, B.A., L.L.B., VAKIL, BOM- 
BAY HIGH COURT, BOMBAY. THE COLLECTION OF HINDU Law 
TEXTS OFFICE, . GIRGAON, 3RD EDITION, 1921: 1£ PRICE 
Rs, 10. | 


The third Edition of this book which has just been pub- 
lished while fully maintaining the distinctive feature that it is 
intended for the student preparing for. law examinations is not 
without its use for the Practitioners. The subject has been 
dealt with in such a manner that the student who may not have 
a previous acquaintance, can easily assimilate the leading 
principles of Hindu Law. The division of chapters into the 
various heads and the various types used give the student an 
indication of the importance or otherwise from this point of 
view of the points dealt with. It is necessary tó draw atten- 
tion to the great usefulness of the appendices which treat of 
the principles of interpretation according to the Mimamsa 
and of the Sapinda relationship. The cases have been brought 
down to the end of July 1921. We would heartily recommend 


this volume for the use of all law students. Š 





The Civil Court Mannal, Imperial Acts, Volume II, Part A 
annotated by MESSRS. P. RAMANATHA AIYAR AND P. RAGHAVA 
AIYAR. POBLISHED BY THE MODERN PRINTING WORKS, 
MADRAS, ° 


We are in receipt of Volume II Part A of the Civil Court 
"Manual annotated which publishes the Imperial Acts from the 
Land Acquisition, Act to the Revenue Recovery Act reserving 
the other énactments to another volume to be published heree 
after. The delay in publication of this volume seems to be du- 
to the difficulties of laour and of getting Paper and, other print- 
ing materials that followed the closing of the great war. .To 
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avoid this-volyme becoming very bulky the Semaining enact- 
ments will be published in the third volyme contrary to the 
original expectation. The contents of the volume-fully maintain 
the high level of usefulness of the first ‘which was reviewed by 
us elsewhere. We have every hope that this publication will 
be found to be of great use by the bench and the bar alike"by 
reason of the copious foot-notes giving references to the various 
decisions under.the several. enactments, 





' The Domestic of Kerala by THE LATE MR. K. R. SUBRA- 
MANIA SASTRI, B.A., B.L. Rs, 6, 

Mr. K. R. SAR Sastri was an intelligent and. careful 
observer of'the trend .of judicial opinion in the matter of the 
Marumakkathayam Law of the West: Coast. The present volume 
presents an Epitome of the case law on the subject with such 
reflections, as are called for by the case—law and will un- 
doubtedly be found useful to the profession. This is fairly, the 
first book of the kind dealing with the law ‘as administered by 
the British Courts as well that administered by the Travancore 
and Cochin Courts, | y 


The Madras Law Journal. 
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MR. SESHAGIRI I¥ER’S HINDU LAW BILLS. 

"|, EXCLUSION FROM INHERITANCE BILL. 

Notwithstanding any rule of Hindu Law or custom to the 
contrary, no person governed by the Hindu Law shall be 
excluded from inheritance or from a share in joint-family pro- 
perty by reason only of any disease, deformity, physical or 
mental defect. _ 

It shall apply to all provinces of India, except Bengal. 

l Statement of Objects and Reasons, 

Certain classes ọf persons have been excluded from inheri- 
tance presumably on the ground that their present condition is 
due to sins in the former birth and thal they are therefore not 
entitled to share in the patrimony. Without questioning tht 
soundness of this reason of the rule, I am of opinion that in 
the times that we live in, such grounds of exclusion should not 
be allowed to deprive a person of temporal rights. These 
persons stand in egreater need of assistance than their more 
favoured brethren who can earn their living. Public opinion 
has expressed itself strongly against thé disability which the 
present state of the Hindu Law imposes on them. : 

My reason for excluding Bengal from the operation of the 
Act is based on the opposition which the motion for codifying 


_ Hindu Law, met from the Bengal Representatives in the 


Legislative Assembly. It may be that the Members who spoke 
on that occasion only expressed their | individual views and did 
not expound the collective opinion of that province. In that 
e case the clause relating to the exclusion of Bengal may be 
modified in the Select Committee. If on the other hand 
Bengal is as orthodox as it has been represented to be, by 
seeking to apply the provisions of the Bill to that province, the 
passing of the measure so far asthe qther proyinces are con- 
„cerned may be jeopardistd, This 1s my ® reason’ for.excluding 
Bengal. | ; 
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II.. HINDU LAW AMENDMENT BILL, 

(1) Notwithstanding anything in the Hindu Law to the 
contrary, the estate of a Hindu, not held in coparcenary, shall in 
the absence of heirs down to brother's grandson, be inherited 
in the order by (1) the son’s daughter, (2) the daughter’s 
daughter, (3)! sister’s son, (+) sister, (5) step-sister; (6) step- 
sister’s son, and (7) step-mother, and only on the failure of the 
above by the father’s mother or other heirs coming after her 
under ‘the Mitakshara law of inheritance, provided that the 


‘female heirs succeeding-as above shall take only such estate as 


a female heir would take under the ordinary Hindu Law. 

(2) Nothing herein contained shall affect any special 
family or local custom. 

in the course of a general manifesto asking the public o 
support these measures, Mr. Seshagıri Iyer writes :— 

“ On the occasion of introducing the first df the two Bills, 
I thought I noticed ın the pronouncement of the Law Member 
a somewhat restrained note of benediction. No doubt, he said 
that the attitude of Government was one of benevolent neutra- 
lity ; but those that read his speech on the motion for the 
codification of Hindu Law and compare ‘it with his present 
utterance could not help noticing a slight change. On the 
first occasion while deprecating the’ suggestion that & roving 
commission to examine all the departments of Hindu Law 
should be appointed, the Honourable Member hinted at faci- 
lities being afforded to those who were prepared ‘to grapple 
with- some of the pressing problems. On the second occasion a 
warning was corlveyed against attempts at piecemeal-legislation. 
It may be that the two positions are reconcilable. It may also 
be that my “fine radicalism, ” to use his language, detects 
differences.where none exist. Or it may be that the particular 
measure that had the good fortune‘or misfortune “to come at 
the top of the ‘agenda was not favoured by the department 
Anyway we must realise that the Government may ‘not be 
prepared to extend freely the right-hand of welcome-to attempts * 
like mine, Their final attitude, as was foreshadowed, would 
depend on the degree of support which the ‘outside public i iS 
prepared to give to the measure, It is therefore to that public 
that I address myself in this communication, 


Those, whose voice counts can be roughly classed under. 


three heads : (a) the orthogoxiparty : (b) the rationalist, and (c) 
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the fence expert. I shall dispose of the last ¢lass at once. 
They are more unorthodox ‘n their ways than the rationalist. 
They pay but scant heed to the injunctions of the Shastras as 
to eating, etc., yet they are more loud voiced than the truly 
orthodox people in speaking of the inviolability of the ancient 
Smriti writers. Their opposition comes neither from convic- 
tion nor from reason, Many factors operate with them. 
Personal, clannish and other considerations less honourable 
actuate their speeches and votes. I am not afraid of them. On 


the floor of the Assembly and outside, I can deal with them ° 


effectively enough The‘ other two classes of people attract 
more serious thought. 

The orthodox party have this in their favour. Their prac- 
tice and precept coincide. Their outward actions are a real 
index to their inmost convictions. Such men, however much 
one may differ from them, command respect ; their position 
should, therefore, be examined with care. I do not know 
whether Mr. Ramachandra Aiyar who presided cver the 
Varhashrama Conference in Tanjore represents fully the views 
of this party. Very likely he does, I have read that speech 
with attention. I confess I do not quite appréciate the argd- 
ments. One argumentis that the deceased from beyond the 
waters «vould certainly desire that the Dayadi should come 
before his son's daughter and sister. This thought-reading 
about the dead is beyond me. I havea crude idea that the 
disembodied spirits, if they exist, are actuated by the same 
likes and dislikes which guided them in this earth: another 
argument seems to hint at the unorthodoxy of commefftators 
like Vignaneswara who have introduced a qualified principle of 
consanguinity as the test of heirship: well, until some one 
more respected than the author of Mitakshara is recognised by 
the community, smaller men like me must be prepared to act 
on his theories, It may be that Mr. Ramachandra Aiyar thinks 
that the law as we find it should be allowed to drift on as best 
as it can and that it would be irreligious for the legislature to 
attempt to remove the defects. Now take Manu’s stanza about 
exclusion from inheritance. The very first category of exclu- 
ded heirs is that of outcastes : yet more than 50 years ago, the 
Government legislated to remove the Jdisability therein created 


. by enacting the Removal of Caste Disabflities Act. ` We have 


submitted to it. Should the legislature supposed. to cqntain 
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the representatives of the people have less near in this behalf ?° 
If so, why ? Again Judges have held that portions of that stanza 
are obsolete. We obey these decisions. Is a popular legisla- 
ture less competent to promulgate the same view ? Different 
meanings have been assigned by different commentators to the 
text : and the word “froin birth” has been shifted from place 
to place by judicial interpretation. Thé term “incurable dis- 
ease, ” an addition by Yagnavalkya to Manu’s toll of exclusions 
has given Courts no end of trouble. Is the standard of incura- 


` bility to be measured from the point of view of Yagnavalkya or 


from that of the advanced bacilli expert of to-day:? Whether 
recrudence at stated intervals is a sign of:curability or not ? 
Are orthodox Hindus content to leave the law-‘in its present 
state ? I would far rather have Manu, in its .pristine purity 
than leave the law where we find it to-day. . Move for the 
repeal of the Removal of Caste Disabilities Act if you can dare, 
and'to abrogate judicial decisions passed by the Judicial Com- 
mittee downwards ; but do not be under the impression that 
you are serving religion or othodoxy by a: matters whet 
they are. 

Take again the Bill relating to the status of some of, the 
female relations near and dear'to'us. Is it a serious argument 
to say that the laws are based on the theory of funer&l obla- 
tions ? The merest' tyro in law knows that this is only a half 
truth. I would not waste ink upon proving‘this. The Mitak- 
shara system of inheritance and succession is certainly not 
based solely on that principle. Here again I would draw the 
attention of the orthodox party to the conclusion reached by 
the Bombay High Court on the same'materials. Would it bé 
presumptuous on the part of the Legislature to try to bring the 
law into conformity with the views of these eminent -Judges— 
views which reconcile natural love ‘and affection with reason 
and law. I want the orthodox''partY¥ to take note of -the 
movement of the times. l am not against their endeavour to 
conserve all that is best in our traditions and civilisation ; but °' 
I would warn them against attempts -which tend to stop the 
current of the new life which is coming tous, Admiration, 


‘love and respect for the giants of old are not incompatible with 


respectful but firm demur to precepts and formulas which are 
unsuited to» ihe conditions of life now around us. Onone 
mattar I join issue with them with all my strength. Iam not 
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interfering with the religion of the land irf introducing these 
measures. It is a meafingless and puerile charge that 1s 
levelled against me. -You do” not touch religion in the 
least by giving your son’s daughter a nearer place than to 
a distant dayadi. Such a suggestion is preposterous. 
For all these reasons 1 appeal, to the leaders of the 
orthodox party—more specially to the men of sanctified lives 
and of clean habits who are-responsible’ for “ The Hindu 
Message’’—to deeply ponder over. the problems and to give 
their considered views., ee , 

I now turn to those who are generally in agreement with 
my views. It is characteristic of Madras lifein these days 
that the lawyer element has retired to the back benches on 
matters of national importance. Time was when the legal 
profession monopolised the ‘platform and guided all political 
movements. In other parts of India, they are still to the fore: 
Not that I discount the appearance of leaders from other walks 
of life, but I do feel regret that -those belonging to my own 


profession whose forbears did so much to-awaken the national ' 


conscience are not in the brunt: of the battle. There are 
notable exceptions—but the rank and file are apathetic. May 
I ask them to take the lead at least in effecting legislative 
refornf on the lines indicated by me? Would it be too much 
to ask of the lawyer in the city and in the mofussil to give a 
few hours to.a.dispassionate consideration of the bills now’ 
before'the Legislative Assembly ? It is not much of a sacrifice 
that I ask them to ‘make. Already one of their class, Mr, 
Palaniandy, has while paying a left-handed compliment to me 
personally predicted their adhesion to my views—but it 1s not 
silent approbation that I stand in need of. I want my brethren 
to actively work. I would ask every Bar Association to give 
me their eu and,reasoned views. I want such Associations to 
convene meetings of the people of the locality and to report to 
me ahd to the Government of India the resolutions passed at 
them. I would like to have a statement of the extent of the 
- Opposition to the measures manifested at such gatherings. May 
l count on such “support from my brethren of the Bar all over 
India ? 


“The womenkind, of India havé.shpwn Splendid perseve- ° 


- rance and capacityein recent times. Their message has cheered 
me up a great del. The measures I have in contemplation 
. ` 
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would benefit them’ most. The one that I have introduced 
does not go far enough—but a beginning has to be made. 
When the ice ts once broken the flow would be easy enough. 
I hope my sisters will not feel disappointed—I want them to 
back me up. „I want them to rouse up their husbands, fathers 
and brothers. A heavy task lies in front of us. Any slackening 
of effort at this time would render further attempts in this 
direction impossible. : My sisters must face the situation with 
a‘determination to carry the reform through successfully. Its 
inadequacy should not dishearten them. I take this opport- 
unity to offer my respectful thanks to those European ladies 
who have worked with their Indian sisters in this matter. 

Apart from the lawyer and the women-folk, there are a 
goodly number of thinkers and publicists who have shown 
keen sympathy with the work that I have begun. I am grateful 
to them for the encouragement they have given me. I want 
them to redouble their efforts. 

In issuing this-general appeal, I have not thought fit to 


“offer explanations regarding the contents of the two bills. I auf 


not wedded to details, I know’ that the -grouping of the 
relations may be improved upon and: that as regards persons 
who had been excluded, some one class or other may still be 
placed beyond the pale of succession, These matters deserve 
attention from the layman as well as the lawyer. J would be 


grateful to helpful suggestions on thes questions. What I am 


most keen about is that the underlying principle of the bills 
shouldgreceive general support from my brothers and sisters. ” 
We have no hesitation in according our full support to 
these bills. The policy of this Journal has all along becn in 
favour of such legislation. In the very first year of its existence 
(1891) its Editors had occasion to express themselves very 
strongly in favour’ of ‘The Gains of Learning Bill then introdu- 
ced by the late Sir Bhashyam Iyengar. An article’ in the 
second Volume (1892)- even advocated a complete codification 
of the Hindu Law but recognised, that only “fragmentary 


legislation’ was for the time being necessary and desirable. In - 


the very next Volume reference was made to the other Bill that 
Sir Bhashyam lyengar had in contemplation, viz., The Sister’s 


° and Sister's Spn’s Inheritance. Bill and,it was observed ‘it is 
the bounden,’duty of Government to appoint a commission of. 


well jnformed Hindu Lawyers to draw up rules on controverted 
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questions of Hındu Law which may be passéd.into law’.. For 
the information of our readers and for facility of comparison, 
we append to this note a reprint of Sir Bhashyam. lyengar’s Bill 
with. his own exposition of its objects and-reasons, We believe 
we can state without fear -of contradiction that both Sir 
“Bhashyam Iyengar and Sir T. Muthusami Iyer were. well 
known for their orthodox conservatism-and a measure : which 
originated from the one and had the support of the other may 
safely be accepted.as not likely to injure the cause of orthodoxy, 
it strikes us that the orthodox opposition .to the present 
measures may in part at least be due to an apprehension that 
the passage of even such legislation may prove but the thin 
end of the wedge preparing the way for other proposals like 
the’ Civil Marriage Bill to which the orthodox section can 
never be expected to.agree. It. is for Mr. Seshagiri Iyer to 
see how best such apprehensions can be removed. 





gi (SIR BHASHYAM IYENGAR’ S BILL). 
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A BILL TO PROVIDE FOR THE SUCCESSION OF» A 
e SISTER AND CERTAIN OTHER RELATIONS 
l UNDER THE HINDU LAW, 


Whereas it is expedient to make better provision for’ the 
succession by inheritance of a Sister and certain other rela- 
tions to the estate of a Hindu ‘male ; It is hereby enacted as 
follows : — i l 


1, This Act may be cited as “The Hindu Sistef’s and 
Sister’s Son’s Inheritance Act, 189”, and it shall apply to the 
property of a Hindu male dying intestate on or after the first 
-day. of January 189 ; provided the devolution by inheritance 
of such ptoperty is eaten by the ordinary Hindu Law of 
Inheritance as administered in the Presidency of Madras, in- 
cluding any customary or other tule of descent to a single 


e heir. 


2. In this Act unless there is something repugnant in the 
subject or context,— 

(a) “Sister” shall mean a female born of: the- lawfully, 
married. ‘parents of a male, e . ° 
- . It shall include a daughter by a anally mard wife of 
the adoptive fatherofa male. But it shall not include. the 
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daughter .of the Peeni ofa male who has been p away in. 
adoption. . 

(b). “ Half-sister ” shall mean a female born to the same 
father as a male but of different mothers: lawfully married to 
the father, provided such male has not been given away in 
adoption., 


d 


(c) “ Sister's son” and “ Half-sister’s son ” shall in- 
clude a son by adoption, provided such adoptión was made 
with the consent of the sister or half-sister during her life-time. 

(d) “Order of succession ” denotes the'order in which, 
according to the ordinary Hindu Law of Inheritance, as ad- 
ministered in the Presidency of Madras, including any custo- 
mary or other rule of descent toa single heir, a relation of a 
deceased Hindu male succeeds to his estate or any portion 
thereof, in default of other relations having priority of right to 
succeed, | 

3. A sister, a sister’s son, a half-sister and a_half-sister’s 
son shall be deemed to have positions in the “ order,of suc- 
cession ” ın the order above mentioned next after ason of 4 
brother of the half-blood. 

4, Nothing in this Act EE shall.— ° 

(a) vestin a sister, sister’s son, half-sister, half-sister’s 
son, any property of a deceased Hindu male which’ would 
otherwise have passed by Survivorship to some other person, 

(b) vest in a sister or half-sister an estate larger than, or 
different from that possessed according to the ordinary ‘Hindu 
Law ag administered in the Presidency of Madras by a female 
in property inherited by her from a male ; 

(c) enable more than one of several sisters, sister’s sons, 
half-sisters or half-sister’s sons to succeed by inheritance to the 
estate of a Hindu male which by a customary or other rule of 
succession descends to asingle heir; 

(d): enable a sister, a sister’s son, ‘a half-sister or a half- 
sister’s son to succeed by inheritance when such person 1S 
affected by any disability which would disqualify such person i 
from inheriting under the ordinary Hindu Law as administered 
in the Presidency of Madras and such disqualification has not 
been removed by any enactment for the time being in' force ; 

(e) affect any special custom or usage having the force 
of law. e ; } 
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“STATEMENT OF OBJECTS AND REASONS. 


The object of the Bill is partly to remove doubts which 
may exist as to the heritable capacity of a sister under the 
Hindu Law as ordinarily administered in this Presidency, and, 
principally, to assign, in the order of succession to a sister and 
to a sister’s son, a substantial position which will remove the 
existing hardship and anomaly of an agnate, who may be removed 
as many as fourteen degrees from the propositus and who practi- 


cally may be said to be a stranger, excluding a sister and a sister’s, 


son of the propositus. The hardship thus caused is peculiarly 
distressing ın cases ın which, for instance, a Hindu, the bulk of 
whose property may have been his self-acquisition, dies, leaving 
a widow, a daughter, and an infant male child born to him or 
adopted from among his daughter’s children, which child dies, 
it may be, a few. days after the father. .The property then 
devolves by law on.the widow as the mother of the deceased 
male child ; and on her death, after having enjoyed the property, 
along with her daughter and daughter's sons, if any, it may be 
for many years, they as the sister and sister’s sons of the deceas- 
ed child are excluded in favour of the agnate Sapindas and 
Samanodakas, howsoever remote, of such child from whom, as 
the last male owner, descent will have to be traced. The power 
of testamentary disposition which may with advantage be 
exercised in cases where the law of inheritance works a hard- 


ship is unavailirtg in such cases by reason of the minority of ` 


the infant child. The Bill proposes to remedy the evil by assign- 
ing to the sister and sister’s son, in the line of heirs, the places 
which they will have when regarded as father’s descendants. 

The sister and sister’s son have had the severest struggle 
for existence in the order of succession, the latter having even 
“run the, gauntlet of an adverse decision of the Privy 
Council.” 1 


Until the year 1875 the course of decisions and weight óf 
. authority in this Presidency were against the heritable capacity 
of a sister, ? 


In 1875, a Division Bench of the Madras High Court con- 
sisting of Sir W. Morgan C. J, and Innes J., held that a sister 


i. XIM I. A. p. 886. . 
2. Mad. Dec. of 1858 ° p. 175 : Mad. Dec of * 1859 A 24r, and S. 493 
* Mayne’s Hindu Law and Usage, ies Edition.) 
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is entitled to sutceed as a Bandhu or cognate kindred of he! 

brother, and, as such, will be excluded by all agnates how 

remote soever, 1 , 

This decision was subjected to an adverse criticism by 
Mr. Mayne in his treatise on Hindu Law. 2 

In 188I, a conflict arose between a sister and a sister’s 
son, each claiming as heir to the deceased, and a division Bench 
of the Madras High Court consisting of Sir C. Turner C. J. and 
Kindersly J., very fully considered the former decision 3 of the 
Court and Mayne’s criticism thereon. It was not necessary to 
decide in the case t whether a sister could be heir to her 
brother, since assuming that she could be, the Court was of 
opinion that the male claimant, the son of another sister, was a 
preferential heir, Had it been necessary to decide the point 
whether the sister could be an heir at all, the Court intimated 
that the respect due to Mr. Mayne’s authority would have in- 
duced them to remit the point for decision to a Full Bench. 
They however, discuss the point and express an opinion that 
the former deciston is right on the ground that the term 
“ Bhinnagotra Sapinda” or “ Bandhu” as used by the author 
of the Mithakshara means no more than a person connected 
by consanguinity but belonging to a different family either by 
birth or marriage, and that there is reason to believe that 

„the author of the Mithakshara does not fully accept the doctrine 
that females could only inherit under an express text 5, Mr. 
Mayne in the Fourth Edition of his Hindu Law published 
since the date of the said decision comments on the same as 
follows :— 

“Such a view is of course thoroughly intelligible and argu- 
able and is probably the line that would be followed with most 
chance .of success if the case came before the final court of 
appeal. It would be urged in reply with, much force that every 
other Court which professes to administer the Mithakshara 
Law has come to a different conclusion, that the Madras- 
decisions are opposed to usage and authority in that Presidency, 
and that in Bombay where a sister’s right is undoubted, it is 
tested not upon any conclusions derivable from the Mithakshara 

1, VIII Mad. H. C, R. Page 92. 


2. Ss. 495 & #96 Mayn@s Hindu Law (Fourtif E&ition,) 


_ 8, VIII Mad H C. R. p. 88. 4. LLR V, Mad. p. 241; 
5, o I. L. R. V. Mad. Page 249, e 
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but upon long. custom and the express .authority of the 
Mayukha,” 1 

In a later Full Bench decision of the Madras High Court 2 
in which a step-mother’s heritable capacity was considered, 
Mr. Justice Muthusawmy lyer incidentally observed that he felt 
a difficulty in making up his mind against a step-mother’s right 
of inheritance “ because sisters have already been recognized 
to be entitled to succeed as Bandhus ” 3 ; and it may be noted 
that in this case also the view is expressed that the author of 


the MithaksHara limits the Vedic rule of exclusion of women: 


from inheritance only to property expressly granted to sacrificial 
purposes 4. In cases arising in other Provinces governed by the 
Law of Mithakshara the sister has been held not to be an heir 
except in Bombay. The title of a sister was raised for the first 
time on appeal to the Privy Cuuncil in a case from the North 
West Provinces in 1871 ; but the Judicial Committee refused to 
enter upon the question, § And in a later case from Madras in 
1876 the same tribunal without any expression of opinion on 
thé point, alluded to it as follows :— | 

“ The impression would be erroneous because it is clear 
that the original Zemindar, having left a son, the whole inhefñi- 
tence vested in the latter, although he died afterwards 
an infant and unmarried, that the widow took as heiress to her 
son and that failing her, his sisters if they had a remote right 
to succeed’ as Bandhus (a question upon which their Lord- 
ships express no opinion whatever) could only so succeed after 
the Sapindas, of whom there are several, had been exhau- 
sted? 6. The Bengal High Court in a case governed*by the 
Mithakshara. after a fresh discussion of the authorities, re-affrmed 
in 1882 the previous decisions that a sister is not in the order 
of succession, 7 The same decision was given in 1-83 by the 
Allahabad’ High Couft also in a case under the Mithakshara 
Law 8 on the ground that a sister was not expressly named as 


-an heir. Under the Daya Bhaga Law of Bengal it has all along 


been clear, both on principle and authority that the sister is not 
an heir. In Bombay, however, the sister has all along been 
recognized as an heir both under the Mithakshara and the 


1. Mayne'’s Hindu Law (Fourth Edition) S 497 

2. I.L. R. VIII Mad. Page 107. 

3. I. L. R. VIII Mad. Page 130. 4. VIfI Med? Pages.127 and 129, 
5. XIV M.I. A. Page 176, 6. I L.R,J. Mad., p pi174 and 186, 
7, I L.R. IX. Cabs g 725. 8, I. L. R.V. All, p 811. 
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Mayukha, the apthor of which (Mayukha) expressly assigns to 
her a position between the grand-mother and grand-father +. 
It will thus be seen that in Bombay the sister has all along 
been recognized as an heir occupying a high position, that in 
Bengal and the North West Provinces her claim as an heir has 
never been recognized, but that in Madras her claim has been 
recognized only a few years ago ? though in a more recent 
case 3 an opinion was expressed that, if it had been necessary 
to decide the point—which it was not—the question would have 
been referred to a Full Bench ; and her claim so far as it has 
been recognized is postponed not only to those of the agnates 
but apparently also to those of the male cognates. 

The Bill does not aim at being a comprehensive measure 
by bringing in the cognate descendants of the ascendants 
beyond the father, corresponding to the sister and sister's son 
and by introducing certain other relations in the female line, 
but is limited to the sister and sister’s son. The cases of hard- 
ship which actually arise are mostly in respect of the sister and 
sister's soù. Further, the texts, which will be referred to, 
relate to the sister specially, whatever difficulties there may be’ 
in the interpretation and application thereof, and there is also 
the authority of two eminent commentators of the Mithakshara, 
viz. Nanda Pandita and Balam Bhatta who interpret the 
term “ brethren ” in the text of the Mithakshara * which 
gives the inheritance to brethren, as mcluding sisters, 
so that the brothers take first and then the sisters, though such 
interpretation has not generally prevailed ©, 

The following texts which principally bear upon the 
sister’s right of successien to a reunited brother may be cited :— 

‘Tf brothers (once) divided and lving (again) together 
(as co-parceners) make a second partitiop, the division shall in 
that case be equal.” 

‘Tf the eldest or the youngest brother is deprived of his 
share, or if either of them dies, his share is not lost (to his | 


_ immediate heirs.)” 





1, I. Bom. H.C. R, (0.C. J.) Page 118; affirmed, XM. 4 Page 520 i 
I.L. L. Re, III Bom., Page 353; Ibid Page 369; I. L, RIV Bom, Pages 
188 & 198; & I, L. R. V Bom., Page 26 

2, VIII. Mad, H. C. Re Page 88. wi. g) R. V Mad,, Page 249, 

4 Chap, II a 4S1. ° 
Boeke E E; 1888 (Jolly) Pp. 207 and 216. 
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“ His uterine brothers having assembled,together shall 
equally divide and those brothers who are reunited (with him) 
and the uterine sisters” 1, 

These are quoted by Vignaneswara as having the force of 
law then still subsisting and are expounded by him in the 
Mithakshara 2. 

There is also a text of Vrihaspati to the same effect as the 
text of Manu. 

“ If brothers who have made a partition become through 


mutual affection reunited and again make a division of their 


joint property, the first born has no right to a larger portion.” 

“ Should any one of them die or any how seclude himself 
from the world, his share shall not be lost, but devolve on his 
uterine brother, but she who is his sister is next entitled to 
take the share ; this law concerns him who leaves no issue, nor 
wife, nor father, nor mother” 3, 

’ Citing this text, the author of the Madhaviya declares that 
where there is neither wife, brother, nor mother ‘‘ a sister 
takes the share of a reunited childless parcener ” and that “ in 
default of daughters and sisters all the Sapindas, &c. succeed 4, 

, Sancha and Lichita declare :—“ The daughter shall take 
the female property and she alone is heir to the wealth of her 
mother*s son who leaves no male issue.” 6 


The interpretation of the word brethren by Nanda Pandita 
and Balambhatta*® as intending brothers and sisters in like ° 
manner as the word parents includes mother and father, and 
conformably with an express rule of grammar by Panini, is 
controverted by Kamalakara and by Nilakantha, the author of 
the Vyavahara Mayukha § 

In 1867, the Judicial Committee, in a case from the North 
West Provinces, the decision in which mainly proceeded on 
certain admissions made by the Counsel for the Respondent, 
that a sister is no heir at all and that a sister’s son cannot 





a E E ee 

1. Manu Ch., TX. S1 210, 211 and 212, Sacred Books of the East Vol, XXVI 
Page 376 

2 Chap., II Sec., 9Ss, 12 & 13 (Stokes’s Hindu haw Bots Page 454, 

3, Colgbrooke’s’Dig , Book V Ch., VIII. Sec., 1 S 407 ; and sacred Books of 
the East Vol. XXXIII Page 581. 

4. Butnell’s Translation Page 87 Sec. 47, 

5. Colebrooke’s Dig , Bogk V. Ch., Sec 8 Att. lp 50225, 

6. Note 1 toS 1 Seg, 4 Ch., II Mathalshara (Stokes's Hind Law Books p, 
443); T. L. L. 1883 (Jolly) pp. 207 and 208. . 
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succeed as a Bandhu, rejected the interpretation of the expres- 
sion “ brother’s son” as including a sister’s son, and the con- 
tention that, as being so included, he (the sister’s son) would 
be entitled to succeed. The result of the decision was that a 
sister’s son was held to be no heir at all under the Mithakshara. 
Law 1. The decision, as an authority that a sister’s son’ is no 
heir under the Mithakshara, is no longer law, inasmuch as it 
has since been definitely settled that a sister’s son is entitled to 
succeed as a Bandhu or Cognate 2. In so far, however, as the 


‘decision overruled the contention of the Respondent’s Counsel, 


that a sister’s son was included in the phrase “ brother’s son,” 
though at the same time he admitted, strangely and incon- 
sistently enough, that a sister would not come in.as an heir, 
as included in the word “ brethren,’’—and in fact the inclusion 
of'sisters in the term “ brethren’’ would not suit his client’s 
case 3, It has been followed as an authority in this Presidency 
against allowing a sister and sister’s son to succeed as being 
included in the terms “ brethren” and “ brother’s sons.” 4 
But Mr. Justice Holloway, one of the three Judges who decided 
the case reported in Vi Madras High Court Reports, page 278, 
if which for the first time it was held that a sister’s son was ın 
the order of succession in this Presidency, but in which cage it 
was not necessary to decide his position as heir, „observed as 
follows :—“ It is satisfactory to find it at last recognized that 
the rule of law is not to be derived merely.from the positive 
words of a commentator and still less from his omissions, It 
is a still more curious fact, that grammatically, there does not 
appea? to be any such omission. Two of the most eminent 
commentators, one of them, one of the great Jurists of 
Southern India, have distinctly told us that, in accordance with 
an express rule of Panini the infallible, the word “ brothers ” 
means brothers and sisters. That the word in the dual has that 
meaning there can be no doubt: any dictionary shows ıt. 
There does not appear any reason why the plural should have 
a different signification, and these commentators evidently e 


L. XI M.I. A. p, 386. 
2. ` XII M. I. A, p. 48. 2 Bong L R. (F. B) 28; ° 4 
VI. Mad. H, C. R. p. 278 I.L R II Mad. p, 304; and I. L. R, V. Mad. t. 
3. XIM. I. A. p.403. à 
4. VI Madras H. C? R. p 278 per Scotland €. P and Innes J. ; 
VIII Madras H.C. R. p.88;1. L R II Madras p 304? and I. L. R. V. Madras 


p. 241° ° 
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thought so” 1, In the Bombay decisions the’ sister’s right of 
succession is based not simply on her being specially men- 
tioned in the Vyavahara Mayukha as an heir, next after the 
grandmother, but also on the intepretation of the word 
“brethren” as including sisters as well as brothers, in the text 
of Mithakshara providing for the succession of brethren. In 
L B. H.C. R O. C. J. p 118. it was held on the 
authority of Nanda Pandita and Balam Bhatta that the 
word “ brethren ” in Ch, IL, S. 4 para 1, of the .Mithakshara, 
includes sisters as well as brothers, in like manner as the word 
“parents ” in the order of succession as laid down in the 
Mithakshara includes father and mother ; and’ this decision 
has been affirmed on appeal by the Privy Council 2, In I, L. 
R., IV Bombay pp. 188 and 204 this interpretation of the word 
“ brethren ” is accepted by the High Court as the principal 
ground for admitting the sister to succeed. The above texts 
and authorities in favour of a sister’s right of succession and 
her position next after a brother are cited not in view to 
siggest that the decisions in this Presidency recognizing the 
right of asister and sister’s son only as Bandhus or Cognatg¢s 
whg are postponed to agnates including Samanodakas, are not 
justifiable but only as affording a reasonable basis and justifi- 
cation for introducing by legislation a Change in the position 
of these two heirs, which change, it is believed, will be accept- 
able to the public,’as being in accordance with natural feelings 
and instincts in matters of inheritance. l 


It might not be far wrong to state that if circumstances 
could admit of Hindu Law developing itself and being advanced 
by the growth of customary law, the sister and the sister’s son 
like the daughter and the daughter’s son would, ere this, have’ 
secured a high position in the order of succession. But owing 
to the existence of regularly constituted tribunals established 
by the British Government and the facilities which the people 
have of having recourse to Courts to vindicate their rights the 

” moment they are infringed, there is hardly any scope at present 
for the growth of customary law which would correct and 
modify thé old Hindu Law. It is therefore the duty of the 
legislature to advance and adapt the Hindu Law to the condi- 


® a ® 6 s 2 7 
1, VI Madras H.C. R. pp. 285 and 286. í 
2. IX M.I. A. Page 820. ; ` ae 
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® 
tions and sentiments of Modern Hindu Society without doing 


any violence to its general and leading principles 1. Otherwise 
the Hindu Law will become crystallized. without being 
advanced either by the growth of customary law or the aid.of 
legislation. It will not be out of place to refer here to the 
forcible and significant observation of Justice Muthusamy Iyer 
in Venku v. Mahalinga 2? decided in 1888. “ Is not therefore 
the cessation of the usage indicated by the Privy Council the 
sound basis. for judiciary action, especially when there isa 
‘standing Legislative Council and when only very imperfect 
material is available to a: Judge who is bound to decide accord- 
ing to evidence for ascertaining whether to any and what 
extent. there has been a substantial change in the sentiments of 
the large mass of the Hindu community in regard to a parti- 
cular usage of a section of the Hindus? **** Is it not also 
a sound rule of legislative policy that judiciary legislation of 
the earlier period should gradually retire within the narrow 
limits of judicial interpretation in proportion to the increased 
activity of direct legislation through organized bodies ?” E 


e The rule of propinquity is the governing principle in 
succession under the Hindu Law as in other systems of juris- 


“prudence 3 ; and the author of the Mithakshara was, mainly 


influenced by considerations of consanguinity in determining 
the order of succession 4, But it ıs not easy to convince one 
that his daughter’s son or his sister’s son is not really sucha 
close blood relation of his distant agnate Sapindas, or even, it, 
may be, the Samanodakas removed fourteen degrees. 


It is not intended and the bill will not purport to affect the 


law or usage as to the person who may have to perform the 


funeral obsequies and shradhas of the deceased in cases 
in which the succession to his property is secured by the Bill 
to his sister or sister's son. Though as. a general rule the 
person entitled to inherit is also the person who has to per- 
form the funeral obsequies and shradhas of deceased, there are * 


1. ° Act VII. of 1866 “ Bompay Hindu Heir’s Reliet Acte 1866 "’ 

2. I L. R. XI Madras Pages 400 & 401, l 

8. T. L. L. 1880 (Sarvadhikar:) p. p. 874 and 876. 

4, I L'R. V. Madras p, 247 ; T. L. L. 1883 (Jollybp. 209and Mayne's Hindu, 
Law Se, 471, 472 and 473. 
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yet some instances under the existing law and usage obtaining 
in this Presidency in which it is otherwise 1. It may however 
be mentioned that the positions assigned to the sister and the 
sister's son for inheritance by the proposed Bill, correspond 
substantially with those they respectively have, according to 
the Dharma Sindhu (a work of wide celebrity in the Benares 
school whose authority in ceremonial matters is held in high 
respect) ? and according to the Nirnaya Sindhu (the great 
Mahratta authority whose opinion is highly respected also. in* 
the other schools) 3 in the series of relations who have to per- 
form the funeral obsequies and Shradhas of a deceased per- 
son +, The former work lays down that “on failure of the 
brother and the nephew, the father, the mother, the daughter- 
in-law and the sister claim the right in succession—on failure 
of sisters their sons are entitled to this right—on failure of the 
sister’s son the father’s brother, the uncle’s son and the other 
Sapindas” 5, According to the latter authority also the order 
is the same, “ On failure of the brother, the brother's son, 
father, mother, daughter-in-law, sister, sister’s son, etc” are 
entitled “ for they receive the inheritance 6,” 

The sister’s son who has now been definitely ‘recognized 
as an heir under the Mithakshara by all the High Courts was 
always undoubtedfy an heir under the Bengal Law, his position 
being fixed by the Daya Bhaga among the nearer agnates next 
after the grandnephew 7. The daughter and the daughter’s 
son (who is only a cognate sapinda) are brought in both under 
the Mithakshara and the Dayabhaga next after male issue, the 
widow alone being interposed. But the sister’s son who is also 
a cognate sapinda is expressly brought in by the Dayabhaga as 
the father’s descendant next after his male descendants to the 


l. Maynoe’s Hindu Law (Fourth Edition) S. 9, 459 and 468;and T. L. L. 


° 1880 (Sarvadhikan) p. p. 871 872 and 874. 
2, T.L. L. 1880 (Sarvadhikari). p. 106 ; &c Mayne’s Hinda Law S. 495 Nate. 
8. T. L. L. 1880 (Sarvadbikari)- pp 123 and 124, A 


4. * Goldstucker. page 31. 
5. Dharma Sindhu. Book III CHAPTER II p. 4 and T. ie L. 1880 Sarvadi- 


kari p. 111. © o 
- 6 T,L. L, 1880 (Sawadhikari) p. 124, HI B.L R. i B) p. 35. 
7. Daya Bhagya C'IAPTER XI Sec, 6, and 8. Stokes Hindu Law Books P- 845, 
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third degree. But neither sister nor the sister’s son is expressly 
brought in by the author of the Mitakshara in his compact 
series of heirs unless they are supposed to be included in the 
expressions “ brethren” or “ sons of brethren.” The Bill will 
not assign to them as high a position as they will have if the 
expressions “ brethren:and “ sons of brethren” are to be in- 
terpreted as including them. But ıt will assign to them, in the 
series of heirs the positions which they will occupy as the heirs 
-of the father in the descending line next after his male descen- 
dants. Narada declares—“ On failure of a son, the daughter 
(succeeds) because. she continues the lineage just like a (son) ; 
both a son and a daughter continue the lineage of father” 1 

In this respect the provision of the Bill, so far at any rate as 
the sister’s son is concerned is analogous to the corresponding 
provision of the Dayabhaga with this difference, namely, that a 
sister’s son will have a-position one degree -higher than that 
which he has’ according to the Dayabhaga,.a difference which 
is due to the circumstance that, unlike the Dayabhaga, the 
author of the Mithakashara enumerates in his. compact series 
of heirs only two and. not three of the agnate, descendants of 
the ascendants, viz., their sons and grandsons ê, A sister under 
the Bill will be placed before the grandmother, not after her 
as is the case under the Mayuka. As tothe qudlity . of the 
estate devolving upon the sister, the Bill will provide that it 
shall be only as estate for life of the same kind as the estate 
which under the Mithakshara Law a female heir has in pro- 
perty inherited by her from male. It the sister should be 
brought in next after the brother and before-the brother’ S son, 

and the sister's son next after the brother’s son, which will be 
their logical positions under the interpretation of the term 
“ brethren” as-including sisters, the result will be that on the 
death of the sister the inheritance (which will have to be traced 

from the last male owner) will pass to the brother’s son, if any, 
to the permanent exclusion of her own son ; whereas by post- 
poning a sister to a brother’s son, the inheritance, when‘once 





bd e 
1, Narada CHAPTER®X@I] S. 50 Sacred Books of the East Vol, XXXIII p 201. 
2, I, L RY Madras p. 2913; and T. L. L. 1883 (Jolfy) 208, ° 3 
i ° 
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it vests in her will (as in the case of a daughter 'inheriting to 
her, father) pass on her death to her own sons and her sister’s 
sons, if any, as the next heirs of the last male owner. Further 
as between a sister and a brother’s son, the preponderance of 
native opinion will probably be in favor of giving the pre- 
ference to the latter. Manu has declared—“ If among 
brothers, sprung from one father, one have a son, all have 
male offspring through that son” 1, Having regard to the 
circumstance that a sister unlike a brother will take only an, 
estate for life and that on her death the descent will not be 
traced from her, half sısters. and half sister’s sons will not be 
dealt with by the Bill relatively to sisters and sister’s sons of 
the full blood, in the same manner as brothers and nephews of 
the half blood dre treated by the Mithakshara relatively to 
brothers and nephews of the full blood; but a sister of the half 
blood will be placed immediately after a sister’s son of the full 
blaod ‘and a half sister’s son will be placed next after a half- 
sister, Under this scheme when the estate once vests ina 
sister the descent on her death will be secured to her son, if 
anf, in preference -to the surviving half-sister if any. The 
relativa positions which will thus be assigned to these heirs 
seem therefore to be the most suitable ones. 


It need hardly be mentioned that the provisions of the ° 


Bill will be applicable only to the separate property ofa Hindu 
male, the devolution of whichis governed by the ordinary 
Hindu Law of inherilance, including the rule of descent of 
impartible estates to a single heir and not to the joint property 
of an undivided Hindu family. The high positions which will 
be secured by the Bill to the sister and the sister’s son can be 
claimed only in cases in which the male owner from whom 
succession is to be traced dies after the coming into operation 
of the proposed Act and not in cases in which he, having died 
prior thereto, has been succeeded by a widow or other female 
heir who may dfe subsequent thereto. Inthe latter cfass of 
cases expectations of succession on the termination of the 


female's estate would,have been formed with -reference to the e 


t. Sacred Books of the East Vol. XXV p. 365 ; Manu.Chap 94 182, 
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law in existence at the date when such female succeeded, and 
the conduct and affairs of the persons concerned may have 
been regulated with reference to such expectations. Strangers 
who have had dealings with such female in respect of the pro- 
perty inherited by her, may have secured the assent to such 
dealings of the then expectant reversionary heirs. 

Sisters and sister's sons will take under the Bill, as a class, 
except in respect of impartible estates which descend toa 
single heir according to the rule of primogeniture or otherwise; 
and there will be no preferential claim as between sisters, found- 
ed upon the circumstance ofa sister being a maiden, or un- 
endowed though married ; nor will a sister who is barren, or 
unlikely to have male issue, or who is a widow without. male 
issue, be excluded from inheritance. Under the Mithakshara 
Law a maiden daughter 1s placed first, then an unendowed or 
indigent daughter, and last an endowed daughter ; but barren 
or widowed and sonless daughters are not excluded as under 
the Dayabhaga of Jimuta Vahana and the Smriti Chandrika !. 
It,is very doubtful whether even the limited distinction among 
daughters, made by the author of the Mithakshara, is recogifis- 


` ed by usage and custom in this Presidency. Howeyer that 


may be, the considerations on which such distinctions were 


- probably founded do not seem to apply to Sisters, as such, and 


in Bombay no preference as between sisters is recognised 2; 


and it does seem unnecessary and undesirable to make such 
distinctions. 


a e e 
l. I L. RIII Madras p. 265. 2 L L. R. V. Bom. p. 264. 
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SUMMARY OF ENGLISH CASES. 
: ‘Barnardo's Homes:v Special Income-Taz ‘Commissioners : 
(1921) 2 A. O. 1. 

Will—Residuary bequest —Charity—Exemption from m- 
come-tax. 

The legatee of a share ina residue has no interest in any 
of the property of the testator until the residue has been as- 
certained. His right is to have the estate properly adminis- 
tered and applied for his benefit when the administration is. 
complete. But until that time he has no property in any. 
specific investment forming part of the estate or in the income 
from any such investment, and both corpus and incomeare the 
property of the executors and are applicable by them asa 
mixed fund for the purposes of administration. Lord Sudeley v. 
Attorney General (1897) A. C. 11 Relied on. 


Where therefore there was a bequest of the residue in favour 
of a charity, the charity cannot claim exemption from income- 
tax on the interest on a sum represeriting the residue as from 
the date of the will but only from the date when the residue 
was ascertained. (1920) 1 K. B. 468 C. A. affirmed. 





John Smith & Son v. Moore (1921) 2 A. O 13. 
Extess Profits duty—Computation of profits—Deductions 
-allowable—Purchase of executory contracts—Capital expenditure. 


The assessee acquired his father’s business as a shipping ` 


and coal agent under the father’s trust disposition and settle- 
ment on the terms of taking over the assets of the business at 
a valuation but without paying anything for goodwill, The 
assets included certain forward contracts made by the father 
with several colliery owners for the delivery of coal by the 
latter in several instalments. It turned out eventually that the 
contract price was far less than the market price of coal on the 
dates fixed for delivery and the assessee made a large profit. 
, These coal contracts had been valued at £'30,000 and this sum 
had been paid by the assessee on the acquiring the business, 
In computing the profits for purposes of excess profits duty in 
the year, the assessee claimed to deduct this £ 30,000 as repre- 
senting part of the purchase price of the stock in trade. 
Held by the majority of the House of, ‘Lords (Viscount ° 
' Finlay dissenting) that the deduction ‘was not permissible. 
jm ~ 


un 
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Per Viscount; Haldane and Lord Sumner :—The suin of 
£ 30,000 represented.capital expenditure and could not there- 
fore be deducted in estimating the profits of the trade for pur- 
poses of taxation, 

Per Viscount Cave :—The Excess Profits Duty ‘was a tax 
‘on a continuous business and the change of ownership of 
the business: in-'the course of the year ought to bè 
disregarded and the'profits of the Year were yo be assessed o 


r Saly: 


P. es a 


British v. Frei Marine Insurance Oo. v. Gaunt : AIRA 1]1)2 A 
C. 41. i í ; 


Marine I nsurance— All risks” policy—Damage to goofs 
“ Casuaity”’—Meaning of—Burden of proof, 


Where an insurer of goods consigned for carriage by sea 


„sues in respect of a loss under an “all risks” policy he must 


prove that the loss was due to an accident or casualty. He is 
not further bound to prove the exact nature of the accident or 
casualty which occasioned the, loss, ` °; 


Per Lord Sumner “ There are; of. course, limits -to “all 
sks”. They are risks and risks insured against. Accordingly the 
expression does not cover inherent vice or mere wear and: tear 
or British capture, It covers a risk, not a certainty, it ts some- 
thing, which happens to the subject matter from without not 
the natural behaviour of that subject matter,ebeing ` what it 1S, 
in the circumstances under which it is catried. Nor is it a loss 
which the assured brings about by his own act, for then he has 
not nsérely exposed the goods to chance of i injury, he has inju- 
red them himself. Finally the description “ all risks ” does not 
alter the general law ; only risks are covered which it is lawful 
to cover, and the onus of proof remains where it would have 
been on a policy against ordinary sea perils.” (1920) 1 K. B. 
903 (C. A.) affirmed. ' ' 





Great West Saddlery Oo., Ltd. v. The king ` (4921) 2 A. 0-91- , 
Constitutional law—Dominion of Canada—Ceniral and 
proviycial legislatures—Powers of—Provincia] legislation res- 


iraining powers of company tncorporated by Dominion— Ultra 
vires, a | 


- Where a. comparey is incorporated bY the Dounin under 
the Companies Act of. Canada with power i trade in-any 
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province, the Company may, consistently*with Ss. 9r and 92 of 
the British:North America Act. 1867, be subject to provincial 
laws of generel application, e. g., laws imposing taxes or relating 
to Mortmain o1 requiring licenses for certain purposes or as to 
the form of contracts, But it is not within the competence of 
the Provincial legislature to enact for the enforcement of such 
laws sanctions which if applied would sterilize or destory . the 
Capacities and powers. which the Dominion has validly 
conferred, 


Condogianis v. Guardian Assurance Oo. (1921) 2 A, O. 125. 
I nsurance—Warraniy—Answers to questions by insurer— 





Answer literally true but untrue in substance—E ffect of. 


It is a first principle in the law of insurance, on all occa- 
sions, that where a representation is material it must be com- 
plied with-if immaterial, that ımmateriality: may be inquired 
into and shown ‚f but that ; there is a warranty it is part of the 
contract that the matter is such as it is represented to be. In 
tite latter case the materiality or immateriality signifies noth- 
ing. An answer to a question framed by the insurer which 1g 
literally true but untrue in substance, avoids the contract of 


. . f « a 
insurance, Where there is an ambiquity in the question framed. 
t i ? 


by the iħsurer, the contract must stand if an answer has been 
made to the „question on a fair and reasonable construction of 
that question. ° | 


The King v: Daily Mail. Ex parte Farnsworth (1931) 2K. B. 
738. ' 


Contempt of court—Court-martral—Publication likely to 
prejudice fair trial and sentence—Inherent Jurisdiction of High 
Court. 


The publication of the sentence of a court-martial before 
it has been duly confirmed and promulgated with a number of 
comments adverse to the accused constitutes a contempt of that 
court. 

Where a contempt of court is committed against a ceurt- 
martial by a person not subject to military law, the High Court 
has inherent jurisdiction to take notice of the same and punish 
the person guilty of the centempt. TOE Tee. 


e 
—_——— — 
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i e e 
Wrightson v. Mo. Arthur and Hutchisons, Ltd. (1921) 2K B. 
807. i i , ; 


Company—Charge—Goods stored in a room as security 
Delivery of key—Licence to enter ee and remove the goods 
— Righi of plédgee. | - 

To secure the payment of price of T sold by plaintiff 


to defendant, the latter set aside certain specifed goods in two 
rooms in his premises which were locked up and delivered the 


_ key of those two rooms to plaintiff with an irrevocable license 


to enter the ciefendant’s premises to remove the’ goods if neces- 
sary. Held, that possession of the goods passed to the plaintiff 
by the delivery of the keys of the rooms in which they were 
locked up. The delivery of the key had effect not as symbolic 
delivery but as giving the actual control. 
Stone house v. Masson : (1921) 2 K. B. 818. 

> Criminal Law—Mens rea—Vagrancy—Professing to tell 
fortunes, | _. 

The rule that there must be mens rea to constitute an 
effence is not true of every offence created by statute. When- 
ever an Act is passed for the protection of the community 
against some evil influence, physical or intellectual, mens rea 
isnot always ‘necessary. 

Under S. 4 of the Vagrancy Act, J824,, merely senate 
to tell fortunes is an offence in itself, whatever, the state of 
mind of the accused. It1is not necessary to allege or prove 
that the accused did not believe in the possession of the powers 
claimed, 





Frank Hill, In re: Holt & Co. Bx parte (1921) 2 K. B. 881. — 

Practice—Judgment recovered by firm in firm name— 
Retirement of pariner—Right to issue bankruptcy notice in firm 
name—Rules of the Supreme Court O. 42, R. 23. 


Where a firm has recovered judgment in the firi hame, 
against a debtor, the subsequent retirement of one of--the 
members from the firm, does not tender it necessary that the 
firm should obtain leave of the court under O. 42, R. 23 ‘of the 
Supreme Court Rules before presenting a bankruptcy petition 
in the firm name fd: adjudicating the dëbtor as a Bankrupt, 
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,» Wigzell, I» re°: Ex parte Hart (1921) 2 K B. 835. 

Bankruptcv—Receiving order—Stay of ‘advertisement and 
all proceedings thereunder—Subsequent dealings with bankrupt 
—Effect of—Bankruptcy Act, S. 45. 

On a petition to adjudge a debtor a bankrupt a receiving 
order was made but the advertisement of the order as well as 
all proceedings under the order were stayed pending an appeal 
by the debtor against the receiving order, The appellate Court 
eventually dismissed the appeal of the debtor. At the date of 
the receiving order the bankrupt had an account ata bank, 
After the date of the receiving order and before the determina- 
tion of the appeal therefrom, the bankrupt paid into bank sums 
which he had collected from his own debtors arid drew out of 
his account sums exceeding the amounts paid` in. It was 
found that the bank acted in good faith and received and paid 
the sums without knowledge of the receiving order against the 
bankrupt. On a motion by the trustee in bankruptcy claiming 
a declaration that the sums paid into the bank after the date 
of the receiving order vested in him as trustee. Held, (1) that 
the moneys paid into the bank after the date of the receiving 
order became the property of his trustee in bankruptcy by 
virtue of Ss,.18, 37 and 38 of the Bankruptcy Act, 1914; (2) 
that the bank were not entitled to credit themselves with the 
payments out of the bankrupt, as those transactions took place 
after the date of the receiving order-and were not therefore 
protected by Ss. "45 and 46 of the Act: (3) that there was 
nothing “ dishonest or contrary to natural justice’’ in the trus- 
tee enforcing the rights given to him by the Act ; and (4) that 
the action of the court in staying the advertisement and pro- 
ceeding under the eecelvine order could not prejudice the rights 
of the trustee. 


` Drake, In re: Drakov Green (1921) 2 Oh. 99. a i 
-Will—construction—Legacy—"" ne door ~and ~ott-door’’ 

servanis—Interpretation. l Ei 
Where a testator, who was the owner'of a large estate com- 
pfising a mansion house, a house farm, woodlands and òthèr 
laùds, made a will giving legacies to all his “ in-door and out- 
dooť ” setvdtits, Held that not merely domestic servants, but 
an ‘éstate cashier. a forim bailiff, a dgirymaid, an’ efiginéer, a, 
blacksmith, gardener§, Casters, carpenter8, ° gathekeépers, wood- 
mén, bricklayers, farmhands and labourers in receipt of weekly, 


e 
e ° é 
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monthly or quarterly wages, were all included®in the. paduest 
m re Forrest (1916) 2 Ch. 386 not followed, . 


' Westwood v Heywood (1821) 2 Ob. 180. 

Easement—Right to water supply—common ‘owner of two 
tenements—Separate leases or conveyances of the two tenements— 
Rights of lessee or vendee—Merger—Acquisttion of Jee by tenant. 

Where a common owner to two farms laid a pipe convey- 
ing water from one (the quasi-servient tenement) to another, 
(the quasi-dominant tenement) and subsequently leases out or 
sells the two tenements to different individuals, the right to 
take water, passes by implication to the lessee or vendee of the 
quasi-dominant tenement. 

Where a tenant from year to year acquires the fee, ‘there, 
is a merger of the tenancy. 





Inre Cuban Land and Devolopment Co, Ltd. (1921) 2 Oh. 147 

Mortgage—Redemption—clog—company—Debenture: stock- 
Commission. 

An agreement-for the payment to debenture stockholderg 
of an additional sum on a winding up of the company is, if 
fairly made, valid, as ıt is neither in the nature of a penalty 
clogging the equity of redemption nor inconsistent with'*or 
repugnant to the contractual and equitable rights of the 
company to redeem. 


JOTTINGS AND CUTTINGS 


Judges—Talkative and silent.—‘An over-talking Judge,’ said 
Bacon, is no well-tuned cymbal;.’ The truth of this observation 
has been emphasised by Judge Herbert-Smith in some interes- 
ting observations he made at his first sitting in the Norwich 
County Court, to which further allusion is made in our County 
Court Supplement this week. Inthe course of a reference 
His Honour announced that he intended to try a combination 
of the two. If this does not mean—as presumably it _does not 
-—that he intends sometimes to be garrulous and sometimes|to 
be silent, the ‘mixture’ should be agreeable enough, Lord 
Alverstone, who himself contrived to strike the happy mean, 
more than once declared that ‘there is no gr eater nuisance than 
the talking judge.’ The undue interruption of counsel adds 
“neither to the dighity aor*the efficiency, of the Courts i in which. 
the nape is practised. Lord Bryce, ESeOn ag Sir George ° 





o 
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Jessel’s judicial ‘methods in his ‘Biographical Studies’, remarks 
that ‘the affair was from beginning to end far ‘less of an argu- 
ment and counter argument by counsel ‘than an investigation 


conducted by the judge himself, in which the principal function 
of the counsel was to answer the judge’s questions concisely 


and exactly,.so that the latter might as soon as possible get to 


the bottom of the matter.’ It is an excellent method if the. judge 


is a Jessel, but not by any judge who is inclined to be talkative 
—which Jessel certainly was not—this Socratic method may 
easily result ina good deal of wasted time. ‘It is no grace to g 


judge’, adds Bacon, ‘first to find that that which he might have 
heard in due time from the Bar, or to show quickness of con- 
ceit in cutting off evidence or counsel too short.’ The inter- 
ruption of counsel was once motoriously frequent in the Court 
of Appeal—so.frequent, indeed, that a. Law Lord with a touch 


of caustic wit was once induced to. remark to the leading 
counsel for an appellant, ‘Mr.—,I have been looking through 
the shorthand notes, and I observe that upon a few occasions 
you were allowed to interrupt the Lord Justices.’ It is not, 
perhaps, without its significance that the arrears in the Court 


of Appeal have disappeared since the excessive interruption df 


cottnsel ceased to be practised there. For the main fault of an 
over-taking judge is that, by diverting the attention of counsel 
from the vital points.in the case, he lengthens the proceedings 
and increases they cost. But if the garrulous judge is, to -quote 
Lord Alvertstone’s terse description of him, a ‘nuisance,’ the 
silent judge is hardly to be described in more flattering terms. 
His chief defect is that counsel never know what is .fassing 
through his mind, and may waste time and energy in urging 
arguments which have already made their i impression, or fail to 
deal adequately with points to which the judge jis inclined to 
attach the most importance on the whole: Perhaps, talkativeness 
on the Bench is preferable to absolute silence. Counsel who are 
inclined to resent interruptions from the Bench may, at any 
rate, find some comfort in remembering what Lord Watson 
said to a member of the Bar who complained of his socratic 
methods: ‘Eh, mon, ’replied the famous Law Lord,’ ye should 
no complain of that, for I never interrupt a, fool,’: The Law 
Journal. rae 

v "Harbouring’ a wife. —lt isa little citing: irm the year 
1921 +o read -of an action for damages brought by a ‘husband 
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against his father. as a defendant for ‘harbouring’ his wife’. The 
Court of Appeal decided in Reg v. Jackson (1891) 1 Q. B. 671 
that a husband cannot forcibly detain his wife in order to 
enforce his conjugal rights, thus over ruling the dicta of ancient 
text writers. Bacon (Abr.) (Baron and Feme) lays it down 
without hesitation that ‘the husband hath by law and dominion 
over his wife and may keep her by force within the bounds of 
duty and may beat her, but not in a violent or cruel manner. 
Sir: Matthew Hale, C. J., was of opinion that ‘moderate casti- 


‘gation’ as used in the writ of supplicavit, which was the wife’s 


remedy ın cases of actual or threatened violence, did not mean 
a moderate beating, but a moderate admonition. But although 
Reg. v. Jackson completely destroyed a husband’s power to use 
force against his wife, the action which the Common Law gave 
to him against any one who induces a wife to leave her husband 
or to remain away from him still remains (Phillipp v. Squire, I 
Peake 114; Smith v. Kaye, 20 T. L. R. 261); and such an 
action was heard by Mr. Justice Avory during the week before 
the present Sittings formally began (Stuart v, Stuart, Octdédber 
6). The defendant, alfhough not denying that he gave the 
plaintiff's wife a home against the plaintiff’s will, set up the 
defence which is, we believe, the only defence on which he 
could have succeeded, viz., that he believed that the wife was 
justified in her desire to live apart from her husband, and, 
therefore, he offered her a home out of charity. More than a 
hundred years ago, when actions for harbouring were not un- 
common, it was held that such a belief was a sufficient justifi- 
catior®for the defendant in an action for harbouring a wife 
(Barthon v. Cartwright, 2 Esp. 480). Is any usefull purpose 
served by allowing actions of this kind to be brought? Ought 
not the action for harbouring to follow into limbo the action 
of crim. con.? It seems absurd that anyone who offers an 
asylum to a woman who does not wish to live with her husband, 
and who cannot be compelled to do so, should be at the risk 
of an action for damages. The result might easily be that the 
wife would be driven on the streets. 


a k t 


#* 

English Barristers in Mandated Territories—Mr. Barrington 
Ward's excursion to the East for the defence in a murder case 
has excited mitch pullic attention on account of the bigness of 
the fee marked on his brief, but it hag now another interest for 
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members of ‘the .English Bar. H: has transpired, in late 
reports, that:the. learned;'King’s Counsel, was‘not allowed to 
conduct the defence at Bagdad, or to act in any other way than 
as an adviser or prompter to:the local lawyers engaged in the 
case, Owing, it is stated, to the ‘laws of the Country. We 
presume this means that the appearance of English Counsel in 
a case before the Arab Courts is not yet tolerated in Mesopota- 
mia by the regulations of the local Bar, and that the ‘old con- 
ditions prevailing under the Turkish regime are still maintained 
though the country. is one of the Mandated territories, and is. 
to all intents and purposes under English control and govern- 
ance. A different.condition of things prevails in the adjoining 
former Turkish Provice, Palestine, where the English mandate, 
designated by.the Treaty of Versailles, and.confirmed at San 
Remo, is already in active operation, though there are technical 
forms still required to complete it. There, under a British High 
Commissioner, with a member of the English Bar as Legal 
Secretary, a real Ministry. of Justice has been established, and 
new Bar Regulations have been made, which not only permit, 
but encourage the introduction of English advocates. . The 
leaders of this local Bar are, in Middle Temples, exercising 
thefr old functions in a new form ; and they are reported to be 
enjoying a very lucratic practice, being Specially favoured by the 
native populace, who are notoriously litigious: It is a mistake, 
therefore, to say, as has been averred by some organs of the 
daily press, that Mr. Barrington Ward’s journey to Bagdad was 
the first occasion for an English Barrister to be instructed in an 
Arab case. The Arabs prefer to secure the services of Egglish- 
man whenever they can get them for the conduct of their cases 
before the Courts, and the acquittal of Mr. Ward’s client after 
his introduction. into it—though only in an advisory capacity— 
is not. unlikely to increase the demand ‘for the service of 
members of oar Barin the Mandated territories, which now 


offer a new and promising field for the exercise of their talents: 


— 
* 


Abraham Gincoa :—À high sense of honor marked 
Lincoln’s career, at the bar. An, incident will illustrate. A 
stranger called to-retain his services. “ State your case”, said 
Lincoln. The man did. Then Lincoln said ; 

-“T cannot represtnt you, -for you are wrong and the other ` 
“party-is right.” s : i 

J—14 i d 


vo 
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. “ That is none of your business if I employ.you.” ,* a 

“None of my business! My business is never to defend 
wrong. I never take a case that is manifestly wrong.” 

“ Well, but you can make trouble for the other fellow.” 

“ Yes”, said Lincoln, “I can set a whole community at 
loggerheads; I can make trouble for this widowand her father- 
less children, and thereby get you six hundred dollars which 
rightfully belongs as much to the woman: as it does to you. 
But I won't do. it.” 

“Not if I pay yon well ? ”. slyly suggested the .would-be 
client.” 

“ Not for all the money you are worth.” 

In his “notes for a Law Lecture”, written in 1850, Lincoln 
drops some words of wisdom good for all time: 

“ Discourage litigation. Persuade your neighbours to 
compromise whenever you can, Point out to them how the 
nominal winner is often a real loser--in fees, expenses and waste 
of time. Asa Cee the lawyer has a superior Oppentunity 
of being a good man.’ ° 


“ Never stir up litigation. A worse man can scarcely be 
fôund than one who does this. Who can be more nearly a 
field than he who habitually overhauls the register of deeds in 
search of defects in titles, whereon to stir up strife’ and, put 
money in his pocket ? A moral tone ought to be tee ‘into 


the profession to drive such men out of it. « 


* # 
= 


pm O’Reilly—James O'Reilly, an eminent Canadian 
lawyer, represented the plaintiff in the trial of a civil suit invol- 
ving 200 $ damages. In his adress to the jury, he said : 


Gentlemen of the jury, I am aplain, practical man, -and do 


_ not wish to impose upon your time or insult your intelligence 


with useless verbiage or. specious arguments. ‘Let us look at 
this matter in the light of common sense, Suppose that one of 
your number has a horse to sell (here the jury roused them- 
selves), and I wish to buy him. I offer you 100, you ask 150. 
We cgnnot agree; so we call in some honest neighbour like your 
worthy foreman and ask him to decide between us, and do the 
fair thing. He splits the difference, and makes -it 125. Now 
apply your plain’ good sense to the present case on the same 
just iia We claim 2,000. The deféndant will not 
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us anything. Do your duty as between man.and man. I have 
all confidence in you.’ ee 

He sat down, and inafew minutes the jury returned a 
verdict for the plaintiff for 100 which was their idea of the 
happy medium between nothing and 200, 

gM + 

James Scarlett, the great English barrister, noted for his 
tact in examining witnesses, had a twinkling expression of 
sagacity in his look, and a humorous aspect which told amaz- 


ingly with jurors, After a case had apparently been shattered’ 


the witnesses and argument of his adversary, Scarlett would 
rise and quietly begin. 

K Gentlemen of the jury, I am quite sure that, like all the 
rest of us, you will have been over. powered and fascinated by 
the eloquence of the speech to which we have just listened 
with such delight. Let me now endeavour in my prosaic way 
to draw you down from the empyrean to which you have been 
lifted by my learned brother.” 

o ° Then bit by bit the argument of the predecessor were 
ruthlessly stripped of verbiage, and their worthlessness eeposed 
in its unadorned nakedness. 

* His success with juries was almost supernatural. The 
Duke of Wellington said of him: “When Scarlett is addressing 
a jury there are thirteen jurymen.” As a writer observes: 


“What thé Duke. meant was, that Scarlett, suppressing the 


advocate, talked to them as one of themselves, and as having 
at heart the same object—the discovery ofthe truth. He did 
this so completely that the sense of his superiority wa® lost, 
and no suspicion broke upon them that they were under a spell 
woven by a master of his art.”’ 

After the breaking up of the court on the tat day of a long 
Yorkshire Assize, Wightman, then at the bar, found himself 
walking -in the crowd cheek-by-jowl with a countryman 
whom he had been serving day after day on the jury. Liking 
the look of the man, he got into conversation with him, and 
finding that this was his first attendance at the assizes, asked 
him what he thought of the leading counsel. “ Well ”s was 
the reply, “that Lawyer Brougham be a wonderful man; he can 


talk, he can ; but I don’t think nowt of Lawer, Scarlett.” “In- e 
deed ” exclaimed Wighfman, ‘ ‘you surprise mé. Why, you 


have been giving hjm all the verdicts.” “Oh, there’s nothing 
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in that”, said the juror ; “he be so lucky, you ee he be always 
on the right side.” : 
ae 

Lord, Tenterden,—An involuntary witticism of Lord Ten- 
terden—a great jurist, but by no means a humorist—shows 
strikingly the force of judicial habit. He was so thoroughly 
accustomed to keeping himself and everyone else to the precise 
matter in hand that once during a‘circuit dinner, having asked 
a County magistrate if he would take some venison, and recei- 


‘ving what he deemed to be an evasive reply : “Thank you, my 


lord, I am to take boiled chicken”, he sharply retorted : 

“That is no answer to my question. I ask you again 
if you will take venison, and will trouble you to say ‘Yes’ or 
‘No’ without further prevarication,” 

Tenterden, though a man of fine imagination, and a poet, 
would tolerate-no undue display of learning and sentiment at 
the bar: 

“It ıs asserted in Aristole’s Rhetoric”, argued a pedantic 
to his lordship. s 

“I don’t want to hear what is asserted in Aristotle’s 
Rhetoric,” interposed his lordship. 

“It is laid down in the Pandects of Justinian”, continued 
the barrister. 

“ Where have you got now?” 

“It is a principle of the civil law.” : 

“ Oh, sir, we have nothing to do with civil law in this 
court.” 

ford Campbell insists that this pun of Tenterden, if it can 
be called one, was unintentional ; like that of Blackstone, who 
remarks in his Commentaries that “land marks on the seashore 
are often of signal service to navigators.” 

* * 
* ; 

Westbury, Richard B.— In his later life, Chancellor West- 
bury, when sitting regularaly on the Judicial Commitee of the 


' Privy Council, next Ex. Chief Justice Erle and asked him, why°* 


he did not attend. 

“ For three very good reasons”, said Erlé; “ because I am 
old, because I am deaf, and because I am stüpid. 

“These are-no impediments”, said Westbury; “* is very 
old, * is very deaf, and * is very stupid, and yet we four make ` 
an excellent court.” a 


f 
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Sir Charles Russell, referring to his methed of professional 
work, says . “My rule is never to trouble about: the authorities 
or case law supposed to bear on a particular question until I 
have accurately and defintely ascertained the precise facts, This 
rule. got from Lord Westbury. When young at the bar, 
and pleading before him, I was plunging into citation of cases, 
when he very good naturedly pulled me up, and said: 

“Mr. Russell, don’t trouble yourself with authorities until 
we have ascertained with precision the facts; and then we 


shall probably find that a number of authorities which seem to’ 


bear some relation to the question have really nothing impor- 
tant to do with it.” 

No one could say a sharp or bitter thing with more com- 
plete coolness than Westbury. He remarked, with his misleading 
gentleness, when some one spoke of the Chief Justice of the 
Common Pleas, “ I think that, with a little more experience, 
Bovill will probably make the worst judge in England,” 





e BOOK REVIEWS, 
Pollock and Mulla’s Indian Contract Act Students’ edition 
1921. PRICE Rs. 8 TRIPATHI AND CO., BOMBAY. ° 


e Weare in receipt of this abridged edition of the well- 
known treatise on the Indian Contract Act which has become 
too bulky to be used by law students preparing for their 
examinations. It ig needless to dilate on the value of Pollock 
and Mulla’s Commentaries on the Indian Contract Act because 
that work has been the foremost book on the subject since the 
publication of the first edition and it has gone through 
several editions. The students’ edition has set out clearly the 
leading principles and,decisions on the English Law of Con- 
tracts and on the Indian enactment so that the student is not 
taxed in getting up all the details which are unnecessary for the 
law examinations. We have no doubt that this book will be 
found very popular among the students for whom mainly it is 
. intended. - 





Land Tenures in the Madras Presidency by MR, S. SUNDARA- 

RAJA IYENGAR, HIGH COURT VAKIL, MADRAS ; SECOND EDITION 
1921. Rs. 12-8. 

Mr. Sundararaja lyeggar’s book is bythig ttméiqo well known 

.to require any intreduction from us. Having regard to the 

difficulty and impostance of the subject and the excellent way 


+0 
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in which it has been treated in the work under review, we 
should have expected a demand for a second edition even 
earlier. However it is well as itis and Mr. Iyengar has now 
been able to incorporate in the book the result of several pro- 
nouncements recently made by the Privy Council, such as 
those,relating to the effect of enfranchisement in the case of 
service Inams; the grant of rights to minerals in Inam lands 
etc. On the last mentioned topic the learned author observes 
(at p. 203) that ‘where the original grant is not forthcoming 


” the title deed issued by the Inam commissioner will lead to the 


inference that the original grant was one conveying minerals,’ 
We venture to doubt if their Lordship’s remarks can be made 
to go so far. Allthat they say is “their Lordship’s attention 
has been drawn to many matters and in particular to the title 
deeds, the extract from the inam register, etc., etc. and a land 
acquisition proceeding. Had these materials stood alone they 
might well havé been urged as suggesting an inference that the 
original grant was in terms that supported the plaintiff’s claim 
as to what passed under it ? We may also note in passing "that 
there seems to be a misprint at p. 121 1. 5 as to the date when 
fhe police services of poligars ceased. We believe it is 1816 
and not 1876. We have dealt with the book at some length 
when reviewing the first edition. If in connection with the 
present edition considerable portions of the work have been 
rewritten, that has only served to enhance the ‘quality and 
ability of the book which we ie commend to students 
and professional menalike. 

Commentaries on the Provincial A TAA Act V of 1920 by 


MESSRS. P. RAMANATHA AIYAR AND P. RAGHAVA AIYAR PUB- 
LISHED BY THE MODERN PRINTING WORKS. 


We have great pleasure in announcing the publication of 
this work which 1s one of the most Comprehensive among the 
commentaries on the Act. The authors have in the prepara- 
tion of the work made use of the standard authorities on the 
subject of bankruptacy in England and America. The notes 
under the various sections are full and accurate and references 
are given under each section to the analogous provisions of law 
in this country and in England as also to the older enactment 
which has been, repealed by Act V of 1920.We have every hope 
that this pubtiéatidn®will be of very gteđt use to the Bench and 
the kar, eSpecially in the mofussil where the standard Works 

eon*the subject are not easily available. 


The Madras Law Journal. 
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THE LETTERS PATENT AND S. 98, C. P. C, 


[Sabitri Thakurani v. Savi, I. L. R. 48, C. 48 (P. C.) 


Bhaidas Shivdas v. Bai Gulab I. L. R. 45 B. 718 (P. C.)] 
In the first of the cases noted above, it has been laid down 
by the Judicial Committee that except where it is otherwise 
provided by any other law or by rules framed under the Letters 
Patent or the Code of Civil Procedure, the Code is generally 
applicable to the High Court in the exercise of its Original Civil 
Jurisdiction and to appeals arising ‘therefrom.’ Their Lord. 
shins rejected the view suggested in one or two Madras decisions 
that the provisions in the Code relating to appeals are intended 
to apply only to appeals from subordinate Courts, The second 
of the above noted cases decides that the Letters Patent come 
within the saving in S. 4 of the Code and that the provision in 
clause 36 of the Letters Patent is a ‘special form of procedure” 
within the meaning of that section. In the light of these two 
pronouncements it appears to us that it may be necessary to 
reconsider some of the Indian decisions relating to the scope of 
S. 98, C. P. C. ; o ° 

Stated generally the current view of the High Courts. is that 
clause 36 of the Letters Patent applies whenever there is a 
difference of opinion between Judges hearing an appeal under 
clause 15 thereof or dealing with a matter not properly to be 
described as an appeal, reference or revision under some section 
in the Codes, but that in all other cases the matter. must be 
decided in accordance with the provision in the Procedure 
‘Codes. This conclusion has however not always been reached 
by the same line of reasoning, ` l l . 

In cases arising out of the original Civil Jurisdiction of the 
High Courts, we believe no reported decision except the one 
to be noted below has held afier a consideration. of the point 
that the procedure prescribed by S. 98, C. P. C. (or-the corres- 

J-15* i 
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ponding provision in the earlier codes) houd be followed. As 
stated out in Surajmal v. Horniman 1 the Bombay High Court 
did no doubt in two cases follow that procedure but the point 
was not raised or argued in those instances. Gossami Gridhariji 
v. Purshotam 2 was also a case from the original side and a 
Full Bench of the Calcutta High Court there held that-S. 575, 
C. P. C., governed the case but the mainpoint for consideration 
by the Full Bench was whether in the case of a difference of 
opinion in'a Division Bench, a further appeal lay under clause 15 
of the Letters Patent. Among the three Indian decisions referred 
toby the PrivyCouncil in Baldas Shivdas v. Baigulab, ? it may be 
noted that in Roop Laul v. Lakshmi Doss * the conclusion in 
favour of the application of ithe Letters Patent is rested on 
the grounds suggested in Sabapaiz. v. Narayanasami Chetty ® 
of which one is no longer tenable, viz., that the provisions 
in the Code relating to appeals have in view appeals from a 
lower to a higher court and are therefore foreign to the scheme 
of the Letters Patent permitting appeals from one or more 
Judges of the High Court to other Judges of the same Céugt. 
It may also be observed in passing that this particular ground 
will exclude the application of the Code not merely ın respect 
of appeals from the Original Side but also of all appeals uhder 
the Letters Patent, €. g., an appeal from a Judgment ofa single 
Judge or from the prevailing judgment of a Judge in any case 
from the mofussil. Lachman Singh v. Ram Lahan 6 Which is also 
relied on in Roop Laul v. Lakshmi Doss tis one of such cases. 
In Surajmal v. Horniman t the very Bench which a few weeks 
earli& had, by inadvertence, followed a different ‘ procedure, 
held that on a difference of opinion ina Bench hearing an 
appeal from the Original Side, the decision must be in accord- 
ance with ‘clause 36 of the Letters Patent. The reasoning is 
much the same as that in the later Judgment of the Privy 
Council but the learned Judges seem to lay special stress on 
the fact that the case had arisen on the Original Side of the 
High Court—though reliance is also placed on the decision in, 
Lachman Singhv. Ram Lahan 8. In Bhuter v. Lakhadu? we find 
refefence (along with other reasons) ‘to the -theory that S, 98, 

l ASE E 
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1, (1917) 20 Bom. L. R. 185. 2, (1884) I. L. R. 10 C. 814. 
3, (1920) 1, L° R45 B. 748. 4, ee L L. R. 29 M. 1 
5. (1901)*I, L. R. 25 M. 555. 6. (1903) I. L, R. 26 A, 10, 
e T. (1918) L L. R. 43 B, 438, . 
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C. P. C. must ee taken to apply only to appeals to the High 
Court ‘from courts of inferior Jurisdiction’, but (as already 
pointed out).this conception does not seem to have met with 
the approval of the Judicial Committee as they have preferred to 
save the Letters Patent provisions by the express exception 


in Ss. 4 and 104, C. P. C., With regard to Nundeeput Mahita v. ° 


Urquhart 1 we must, with all respect, remark that it is difficult 
to follow how the Judicial Committee use it in the present 
instance. That decision was pronounced in 1870 when the 
Civil Procedure Code did not by its own force apply to the 
High Court and the incorporation thereof in the original 
Letters Patent of 1862 had been modified in the amended 
Letters Patent of 1865 (clause 37). The learned Judges in 
these circumstances held that even in an appeal from the 
mofussil a case of difference of opinion in the High Court 
would be governed by clause 36 of the Letters Patent and not 
by S. 23 of Act XXIII of 1861 (corresponding to S. 98 of the 
present Code)—See also the Collector of Ahmedabad v. Samal- 
das 2, It is only when Act X of 1877 applied the general Code 
of Civil Procedure to the High Court also that the question 
arose of a conflict or choice between S. 575 ‘of that Code and 
clause 36 of the Letters Patent and a Full Bench of the 
Bombay High Court (dealing with a case from the mofussil) 
held in Appaji v. Shiviat 3 ‘that the provisions of the Letters 
Patent in this respect have been superseded by S. 575 of Act 4 
of 1877, so far as regards cases to which S. 575 is applicable.’ 
In Gossami Giridharji’s case, the Calcutta High Court (as already 
stated) adopted this view even in connection with anappeal 


. from the Original Side and when that litigation went before the 


Privy Council in Gossamt Giridhariji v. Romanlalji * no notice 
seems to have been taken of this point. 

Taking it as now settled by their Lordships’ latest pro- 
nouncement that in appeals from the Original Side the procedure 
prescribed by clause 36 of the Letters Patent should be 


© followed the question remains, does their reasoning stop at that 


limit or does it-not also involve - the conclusion that even in 
cases from the *mofussil—in-fact in any case heard by more 
than one Judge of a chartered High Court-the result must be 
in accordance with that clause. In gther wards, is it right to, 


a 
, 1. (1870) 13 W, Re 209. 2, (1872) 9 B. H. Ce R? 208 at p. 212, 
3,» (1879) I. L, R. 3B, 204. 4, (1889) I. L. R. ITC. 18, , 
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say (as has been putin more than one Indian decisión) that the 
Letters Patent should be invoked only in cases which are not 
covered by the Code cf, Manavikraman v. The Collector of 
the Nilgiris 1 ; Krishen Dayal v. Irshad Ali 2, Seeing that the 
Letters , Patent were meant to regulate the jurisdiction and 


procedure of the High Court as such and the language of 


clause 36 of the Letters Patent refers in general terms 
to its ‘appellate jurisdiction, the logical ‘result of con- 
struing S. 4 of ‘the Code as saving the Letters Patent 
seems to us to be that clause 36 will govern all cases 
coming within the plain and natural meaning of the words 
any ‘function hereby directed to be performed by the High 
Court in the exercise of its original or appellate jurisdic- 
tion’. The story of the genesis of that clause (as related in the 
judgments of Scott, C. J. and Hayward, J.) in Bhuter v, Lakadu 3 
only goes to confirm this view. In 1862 Sir Charles Wood 
pointed out that as in connection with appeals, provision was 
made for a difference of opinion by Act 23 of 1861 (which was 
made applicable to the High Court by clause 37 of the Lettére 
Patent) it was necessary to provide by rules for the contingency 
that two Judges ‘constituting a Division Court for the trial of 


cases in the exercise of original jurisdiction’ may differ as to the. 


judgment to be given, In the Letters Patent of 1865 hewever 
the Civil Procedure Code was no longer applied as such to the 
High Court (see clause 37 of the amended Letéers Patent) and 
clause 36 was so worded as to cover both the original and the 
appellate jurisdiction of the High Court. It thus followed (as was 
held ineNun-deeput Mahta’s case) that in1865 this clause applied 
to appeals from the mofussil as well. Assuming, as was held in 
Appajiv. Shivlal * that the Procedure Code of 1877 ‘superseded’ 
this provision of the Letters Patent, this theory can no longer 


hold good in the view that S. 4 of the present Code saves the . 


Letters Patent. Indeed Hayward, J. in one portion of his 
judgment in Bhuter v. Lakadu 3 would seem to recognise the 
inevitableness of this conclusion but he goes on to say that as 
the Civil Procedure Code has now been applied to the High 
Court and the appellate jurisdiction of the High-Court over the 
civil courts in the mofussil has been derived from its provisions, 
the natural place to find the rules governing the exercise of this 


“4, (1918) 35 M L. J. id? 2, (1916) 22 C. L. J. 628 
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jurisdiction would be the Civil Procedure Code, The answer to 
this last argument however is that the application of the Code 
to the High Court (by S. 117) has in any view to be read as 
subject to the saving in S. 4and as this is not restricted (as in 
S, 129) to the original jurisdiction of the High Court, the pro- 
per inference would seem to be that S. 98 applies only to those 
cases which do not come within the purview of clause 36 
of the Letters Patent, on a plain and natural interpretation of 
its language. 

In the Procedure Codes, of 1877 and 1882, the language of 
saving (in S. 4) was not as wide or general asin S. 4 of. the 
present Code and the observation of the Judicial Committee in 
Hurrish Chunder v, Kali Sundari 1 that S. 588 of the Code of 
1877 did not apply to cases ‘where the appeal is from one of the 
Judges of the (High) Court to the full Court’ has been under- 
stood as resting either on the principle of Generalia specialibus 
non derogant or on the peculiar character of appeals under the 
Letters Patent rather than on an express-saving of the Letters 
Pateft by the Code. While numerous cases in India have held 
(as above stated) that S. 575 of the old Code (or S. 98 of the 


new) governs appeals heard by ihe High Court from the mofus- 


sil, the question is discussed at some length only in Bhuta v, 
Lakkadu ë but the judgment there seems to be dominated by the 
conception underlying most Indian decisions on the point that 
the Code alonieis concerned with appeals to the High Court from 
Courts of inferior Jurisdiction and the Letters Patent with ap- 
peals from one or more judges of the High Court to the full 
Court, In the casé of Revision petitions the Civil Procetlure 
Code makes no express provision (as in S. 439 of the Criminal 
Procedure Code) for a reference!to a third Judge or otherwise 
and there is conflict between Narayanaswami -Reddi v, Osuru 
Reddi? and In re Karri Venkanna’ as to the result of a difference 
of opinion between the judges in such cases. In Rajah of Ven. 
katagiri v, Subbiah 4 this matter was adverted to, but the learned 
Judges avoided the question by concurring in a reference 
to the Full Bench under R. 2 (1) of the Appellate Side Rules, 


1, (1882) I. L, R, 9 C. 482. 2, (1901) I. L. R95 M. 548. 
3, (1914) 18 M. L. T. 591. 4. (1921) 41M. É. J. 6306 
e 


wo 


88 - THE MADRAS LAW JOURNAL [ VOL, XLI. 


è 
SUMMARY OF ENGLISH CASES. 


La Socie’t’e Les Affreteurs Rounis and The Shipping Con- 
troller, In re: (1921) 3 K. B. 1. 


Practice—Discovery of documenis—Crown—Privtlege. 


In a petition of right the Crown by virtue of its prerogative 
and in the public interests, is entitled to refuse discovery of 
documents to an adverse litigant and neither the court nor an 

rbitrator has power to compel the Crown to make an affidavit 


° of documents when the privilege is claimed by the proper 


officers of the Crown. 





Giles v. Kruyer : (1921) 3 K. B, 33. 


Receiver—Order appointing—Effect on third parties—Pay- 
ment in ignorance of order, 


Persons ın possession of a fund, over which a receiver 
has been appointed in their absence, are under no obligation 
not to pay the fund to the person originally entitled.’ Phe 
Order appointing a receiver is an order inter partes, it is in’ no 
sense an order creating rights or dutiesin rem, and consequent- 
ly the person in possession of the fund or the debt, as the case 
may be, is in nowise limited as regards his righis or Wuties in 
reference to the debt by the appointment of the receiver, 


Oxted Motor Oo , In re (1921) 8 K. B. 32. 


*Company— Winding up—Extraordinary resolution—N otice 
— Waiver by shareholders—Right of third persons to object. 


Where all the share holders of a company have' been 
present at a meeting and passed a resolution to’ wind up the 
company, it is not open to any one else to impeach that resolu- 
tion on the ground that the shareholders had not had notice of 
intention to propose the resolution as an extraordinary resolu- 
tion and therefore the requirements of S. 69 of the Companies 
‘Act had not been complied with. The share-holders alone are 
entitled as of right to notice and if they waite the formality of 
notice, a resolution otherwise intra vires the members of the 
company cannot be impeached by others on the ground of 
want of notice. 
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Ware and De Feville Ltd. v. Motor Trade Association (1921) 3 
E. B. 400. A. . 
Tori—Cause of action— Combination—Trade protection— 
Publication of names of non-members in “ stop list —Damages— 
Injunction, 


An act otherwise lawful though harmful, does not becom> 
actionable by being done maliciously in the sense of with a 
bad motive or with intent to injure another. A combination to 
do acts, the natural consequence of which was to injure an- 


other in his business is not auctionable, if those acts are not 


otherwise unlawful, such as assaults, or threats of assaults, and 
are done in furtharence of the trade interests of those com- 
bining. Combinations which exceed this limit and cause 
damage by action intended to injure are actionable. 

A combination among traders (1) intended to secure 
that new goods shall be sold at fixed price neither higher nor 
lower, by refusing to supply with goods a person who sells 
thoge goods at other than the fixed price ; and (2) to inform the 
cinfederates who such persons are by means of a stop list; 
and (3) to take steps to insure that the person who is not to be 
supplied with goods directly is not supplied with them 
indirectly, is a reasonable and legitimate means of protecting 
trade interests. Consequently no injunction can be granted 
against the association of traders restraining them from publi- 
shing a “stop list™” containing the names of persons who sell 
their goods above or below the list price and with whom the 


members should not deal. 
@ 


— M 


Kutner, In re: (1921) 3 K, B. 93 C. A. 


Bankrupicy—Discharge—Conditional order of suspenston— 
Validity. 


The direction given to the Court by the first proviso to S. 
26 (2) of the Bankruptcy Act, in the event of proof being given 
of any of the facts set forth in sub-S. (3) of that section, to sus- 
pend the discharge until a dividend of not less than 10 sh. in 
the pound has been paid to the creditors, does not empower the 
Court to suspend that discharge until a larger dividend has been 
paid, To give such a power to the.Colrt, and. thus, in effect, 
compel the|debtorifo work for his creditors to an extent beyond 


90 ‘THE MADRAS LAW JOURNAL [VOL. XLI 


the prescribed sum as a condition of his discharge, is not to 
be implied from the statute, 





Joachim son v. Swiss Bank Corporation (1921) 3 K. B. 110 C.A. 


Banker and Customer—Relationship between Current account 
—Necessity for demand—Cause of action. ` 


Money placed with a Bank on current account is, gene- 
rally speaking in the position of money lent by the custo- 


. mer to the bank ; but all the incidents of an ordinary transac- 


tion of loan do not exist. For instance, the bank is not obliged 
to seek out the customer and pay him the amount. The debt is 
only payable at the bank during banking hours. There is also 
super-added the obligation to honour the customer's cheques'to 
the amount of the moneys standing to his credit in his current 
account. ; 

In this case the Court of Appeal held that in the absence 
of a special agreement, a demand by the customer is a necessary 
ingredient in the cause of action against his banker for money 
standing to the credit of the customer on current account with 
the banker, | 





Sheppard v. Glossop Corporation : (1921) 8 K. B. 132 G. A. 


Local authority—Statutory power—Statutory | duty—Dis- 
irinction between—Negligence—Liability for aumages, 


Where a claim for damages is made against a local auth- 
ority for negligence in the performance of its functions, a 
distinction must be drawn between the statutory powers and 
the statutory duties of the local authority. If a local authority 
having statutory powers decides to exercise those powers, it is 
under a duty to persons interested to take reasonable care not 
to cause damage, so far as the avoidance of damage is consis- 
tent with the exercise of the statutory powers. But it is under no 
legal duty to act reasonably in deciding whether it shall exercise . 
its statutory powers or not, or in deciding to what extent, over 
what particular area, or for what particular time, it shall exer- 
cise its powers. In the case of an urban authority authorised 
by statute to light its districts, if it decides to light any area, 


° its lamps and appliaages “must be placede and -maintained with 


reasonable care so as to avoid danger to Wayfarers or owners’ 
° e 
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or occupiers of adjoining property. But there is no duty to 
exercise the power of lighting at all. 

Nor, if the urban authority do light, is it obliged to light 
the whole of its district or any particular part of it, Again it is 
under no duty to light all dangerous places, or any dangerous 
place ; and if it does light a dangerous place for part of the 
right, it is not bound to light it during the whole night. 

Where therefore an urban authority ordered the lights in a 
street to be extinguished after 9 o’clock every night and the 
plaintiff walking in the street at 11 P. M. sustained injuries by: 
trespassing into a private land and falling over a retaining wall 
into the adjacent street, Held, that the plaintiff could not 
succeed in an action for damages against the urban authority 
for negligence in the performance of its alleged duty to light 
the streets sufficiently. 





Hall & Co v. Inland Revenue Dommmisstonere): (1921) 3K. B. 
152 O. A. 
o *Income Tax—Profits—Computation—Accounting period— 
Excess Profits—Duty, 


, Profits and gains, for purposes of income tax, must be 
ascertained on ordinary principles ‘of commercial trading, 
by settimg against the receipts of the year of account the 
expenses necessary to earn them. It would be wrong to 
carry into the acoounts, as profits of one year, the estimated 
profits which would accrue in subsequent years and which 
might perhaps never be made at all. Where there is a contract 
for the sale of goods running over a period of two years, the 
only way in which the profits, arising from the working out of 
this Contract ought to be brought into account is to ascertain 
as and when they are realized on each instalment of delivery 
of the goods. 





MasKell v. Hill: (1921) 8 K B. 157. 


° Gaming Act, 1835 Ss. 1 and 2—Bets made by agent for 


principal—Cheques given by principal to reimburse agent—Claim 
to recover. i. 


The Gaming Act, 1835 does not hit the case of cheques 
given by a principal tosrejmburse his agené ¢or = ‘losses incurred 
by the, agent through bets made by him on the- princ pat S 

J—16 ° 
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behalf.: The principal cannot recover the amount of the- 
cheques from the agent in such a case.° 


Turner y: Kingsbury Collieries Ltd : (1921) 3 K. B. 169. 


Declaration—Writ of prohibition -— Subordinate Couri— 
Judge sitting as' arbitrator ‘under special Statute—Remedy by 
appeal open to aggrieved parly—Whether prohibition will lie— 
Discretion. 

The writ of prohibition is a judicial writ, issuing from a 
court of superior jurisdiction and directed to an inferior court 
for the purpose of preventing it from usurping a jurisdiction 
with which it is not legally vested. The proceedings to be pro- 
hibited must beof a judicial character and not belonging to 
the Executive Government. If the jurisdiction of the Judge of 
the inferior court depends on contested facts, it is his duty to 
decide upon the facts and his decision cannot be questioned on 
prohibition. No prohibition will lie to an ordinary arbitrator, 
though it is a judge of an inferior court that is constituted as 
such arbitrator by statute. Whether there is a remedy by way 
of appeal for any error in the proceedings of ‘the lower court, 
as a matter of general practice and convenience, a prohibition 
does not lie. , ° 





Neilson v. London and North Western Réilway. (1921) 3 K 
B. 218. f 


Railway—Carriage of goods—Owner's risk note—Deviation 
from route—Damage—Liability. s 

Ina suit against a Railway Company by a consignor of 
goods for damages for delay in PENVEN, the railway company, 
pleaded in defence the terms of the “owner's risk note” under 
which ihe consignor agreed, in consideration of certain reduc- 
ed rates, to relieve the defendants “from all liability-for loss, 
damage, misconveyance, misdelivery, delay or detention of or 
tò such’ goods during any portion of'the transit ..... except 
upon proof that such loss etc. arose from the wilful misconduct 
of the company’s servants,” 


Held, that ag the railway company’ s servant v was. Iproved | to 
have intentiarially seft the goods to plaĉes, which’ were in fact: 
not upon the contract route, the delay did not occur ji during 
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any portion of the transit’’ within the meaning of the consign- 
ment note, and that it made no difference in that respect that 
his intention in so sending them was the result of an honest 
mistake, The defendants were consequently not relieved from 
liability by the terms of the Contract. 





The Tromp: (1921) P. 337. | 
Bitl of lading—Carriage of goods—Damage to cargo— 
“Shipped in good order and condition’ —Witness of bags—Liabi., 
lity of shipowner., 


Plaintiffs were the indorsees of a bill of lading for 
a cargo of potatoes shipped on board the defendant's 
vessel. In the -bill of lading the potatoes were ‘discribed 
as “ shipped in good order and condition” with the.qualify- 
ng words at the bottom, “ weight, quality, condition 
and measure unknown.” The potatoes were . shipped in 
wet bags and the master of the ship who signed the bill 
of tading was aware of this fact. The potatoes arrived at 
the port of destination ina thoroughly rotten and damaged con- 
dition. In a suit by the plaintiff for damages against defendant 
Hell (1) that though the defendant had guarded himself by 
the qualifying words from any representation as to the internal 
condition or quality of the potatoes, he had represented the 
external condition,of the bags to be sound and was therefore 
estopped from setting up that the bags were wet when delivered 
on board ; and (2) that as the main, if not the only cause, of 
the rotting of the potatoes, was the wetness of the bage the 
defendant was liable in damages. 
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JOTTINGS AND CUTTINGS. 


The Bar and the Magisterial Bench, Conflicts between the 
Bench and the Bar are, happily, so rare in England that they 
naturally excite a Jarge amount of public interest, as well as a 
deep feeling of professional regret, when they do occur. 
Towards the close of the Bottomley-Bigland proceedings at 
Bow Street, in what, no doubt, was a moment of irritation in a 
rather strenuous inquiry, Sir Ernest Wild; K. C., addressed this 
observation to the presiding magistrate: ‘Throughout the trial 
it is a matter of common comment, both in the profession and 
outside, that this has not been a fair or proper trial.’ The 
particular ruling of Sir Chartres Biron’s which occasioned this 
unwarranted attack upon himin his judicial capacity is not 
material, No more unbecoming words could be addressed by 
a member of the Bar to an occupant of the Bench, and Sir 
Ernest Wild, in the frank apology he made to the learned 
magistrate on Tuesday morning, did well to recognise that, 
while itis the function of every advocate to uphold Thein- 
dependence of the Bar,‘no counsel, whatever the circum- 
stances, is entitled to accuse the Bench of unfairness,” The 
administration of justice would, indeed, become impossibbe if 
members of the Bar deemed themselves free to make such 
accusations, and especially if counsel of position felt themselves 
at liberty to level such charges at members, of the magisterial 
Bench. The full apology of Sir Ernest Wild and its dignihed 
acceptance by Sir Chartres Biron form what, at any rate, is an 
agree®#ble conclusion to a regrettable incident. 


End of Vol. XLI 
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NOTES OF INDIAN CASES. 


GURUSWAMY 7. CHINNA 7 TAMBIAR ; I, L. R. 44 M. 1. l 

The main point decided in this case is that as between 
collaterals of the same degree preference is to be given to the 
senior line in determining the heir to an impartible estate 
which is the separate property of the last holder. This 
conclusion was reached on the authority of the Privy 
Council in Bhat Narinder v. Achal Ram 1, That was a case 
relating to one of the Oudh Estates governed by the Oudh 





Estates Act. It is not clear from the judgment whether the 


property was treated as the separate property of the deceased 
or as joint family property. If it was joint family property 
lineal primogeniture would have been the consequence but judg- 
ing from what was said in that case at an earlier stage of the 
litigation, it was put the other way. The property was held to be 
one in which lineal premogeniture did not obtain, Even the 
rule as to primogeniture is not assumed, The judgment is so 
mugh tinged by the peculiar setting and by the admissions ‘in 
thie case that it cannot safely be taken as an authority under 
the general law. Apart from the authority of the case, it ig 
difficult to see how seniority of line is a ground of preference, 

The other point was as to the power of the holder of an im- 
partible’ Zamindari to incorporate his separate acquisition 
with the zamindari so as to subject it to the peculiar rule of 
succession to which those estates are subject. It is no doubt 
correct to say that the case in 40 All. 470 was a vase of Crown 
grant where no question of family custom arose. It is 
a note worthy circumstance that under the Oudh Estates Act, 
the recognition of such a power mighi lead to the Zamındarı 
going to one set of persons, and the incorporated property to 
another having regard to the special rule of succession laid 
down which does not wholly coincide with the customary rule 
of succession recognised in the case of impartible estates. 
_ Again, the so-called family custom of impartibility etc. is not 
“one that goes with the family with respect to all its property. 
It affects only the particular estate which is the family im- 
partible estate, The power to incorporate with the estate must 
be one recognised by the family custom. We should think 
that. the question is one to be decided ôn aotuaf. evidence as to 


custom and not on ‘any a priors consideration. The law as to 


° 1 I. L, R, 20Cal. 649. - Ta 
N I cwl ° 


2 THE MADRAS LAW JOURNAL (N. I. C.) VOL, XLI. 


partible estates iş in a very unsatisfactory ondion and the 
value of the observations in many‘an earlier case which pro- 
ceed on the footing that they are family property are dis- 
counted by the fact that that position has been definitely dis- 
carded in later decisions. 


On the other question that is discussed in the case viz. as 
to whether the family was divided in respect of the impartible 
estate, the observations made on the authority of Tara Kumari 
v. Chaturbhuj Narayan Singh 1! and Rama Rao v. Raja of Pitta- 
` pore ? lose a good deal of their force in the light of the latest 
decision of the Privy Council in Baijnath v. Tej Bali 3 taken 
specially along with the decision of the same trıbunal in Raja 
Yerlagadda Mallikarjuna v. Raja Yerlagadda Durga Prasada 
Naidu T a 





_ 


JAYARAMA AIYAR v. VRIDHAGIRI AIYAR: I, L. R. 44 M. 35. 


While fully recognising the force of the distinction bet- 
ween illegalities and irregularities in other contexts, and the 
difference between a sale affected-by the vice of want of juris- 
diction and that affected by mere irregularity. we must 
@onfess that we are not convinced that this is a case not 
coming within the scope of the words “material irregfila- 
rity in the publishing or conducting sale’ The iyregula- 
rity complained of was non publication of the sale proclama- 
tion in the village where the lands are, situate. This is 
held to be an objection not coming within O. 21, R. 90 
and the case is approximated to Bashratulla v, Umachurn 
Duti ë where a’sale held at an earlier hour than that for 
which it was proclaimed made the sale an utter nullity, 
not a sale at all within the contemplation of the section. 
Frankly, Bashratulla v. Uinachurn Duti seems to be in- 
consistent with 5 All. 142 (P. C.), 21 Cal. 66 P. C. and 21 Cal. 
70 (P. C.) not to speak of several decisions, earlier and later of 
the same Court. As pointed out by the Privy Council in the 
ast case, the legislature does not seem to contemplate any 
distinction between illegalities and trregularities in connection 
with the publication and conduct of sale. Npn-publication of 
sale proclamation and imperfect publication, holding a sale 


within 30 days, or after 30 days all stand on the same footing. 


1, (1915) 1, Le R. 42 Cal. 1179. 2. (1918) Ê L. R. 41 M. 778. (P. C.) 
3 11921) 40 M. L. J, 887. 4, (1913) I. L. R. 24 M. 147, e 
F 5, (1889) I. L.R, 16 Cal, 794 
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RAMA SAHU v. GOURO RATHO : I. L. R. 44 M. 55 F. B. 


Having regard to the judgment of the Privy Council in 
Varada Pillai v, Jeevarathnanunal! that an unregistered 
document is admissible to prove the nature of the possession, 
the decision in this case has hardly more than academic 
interest attaching to it. The diffcuty arose out of the addition 
made to S. 4 of the Transfer of Property Act by Act 3 of 1885. 
S. 3 viz„ S. 107 shall be read as supplemental to the Indian 
Registration Act. It is difficult to see the object of this 
addition except to attract the -provisions of S. 49 of the 
Registration Act unless it was to give a logical or 
scientific completeness. But asrighly pointed out by their 
Lordships in this case the section does not say that S. 107 shall 
be read into S. 17 in which case only the application of the 
provisions of S. 49 will be attracted to the transactions affected 
by S. 107. 


— a 


.VISVANATHAN CHETTY v. ARUNACHELLAM CHETTY : I. L. 
R? 44 M. 101 F. B. 


The question in this case was: When a fund in court is 
attaĉhed by two decree holders one after the other in the same 
court whether the amountis to be rateably distributed between 
them or whether they should get in the order of their attach- 
ments. As there was no order appropriating any portion of the 
amount deposited towards either of the decrees or for the mat- 
ter of that a transfer to the credit of either execution, their 
Lordships held that there was no receipt of assets withig the 
meaning of S. 73 till after attachments dnd that rateable dıs- 
tribution was properly ordered by the Lower Court. The course 
of reasoning was this: O., 21 R. 52 applies to all cases where 
there is money in Court whether that court is the court 
executing or another court, though where the two courts are the 
same, the formality as to notice etc., may not altogether apply. 
„Till the amount is transferred to the credit of the execution or 
some such order is made, acknowledging that the amount is sub- 
ject to the orders in execution, there is no receipt of assels within 
the meaning of S. 73. But the amount when so transferred is 
amount got by the process of attachment undet O. 21 R. 52 
and is therefore assets.e Assets in S. 73 is amount.got by some 


/ 


1, (1920) L L. R, 43 Mad. 244 P.Ç ` A 
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process of exegution directly or E but would not 
include amount in court deposit without being assigned to any 
particular execution. In the case of attachment by the same 
court S. 73 would apply and there would be no scope for 
application of any equitable rule of equal distribution, So far 
the judgment seems to be all right. But there are certain 
further observations in the opinions delivered which require 
carefully to be considered, It is assumed „hat one court can 
attach proceeds in another court. It may beso when that 
other court is within the jurisdiction of the attaching court. If 
it is not within its jurisdiction, we do not see how the court can 
attach the fund. The only way it can be done is by getting the 
decree transferred to the court in which the fund is. The 
transfer of the decrees to the court will make the case ad idem 
with the Full Bench case. But now suppose the attachment 
is made by a court within whose jurisdiction the custody 
court also is and there is also an. attachment by a decree 
holder in the custody court. How is the distribution to be made ? 
The opinion of their Lordships seems to be that the ‘fsst 
attaching creditor should have preference unless of course the 


. Gecree holder in the custody court applies to have his decree 


transferred to the other court which the- court could do uñder 
S. 39 (1) (d) so as to enable the decree holder to avail. himself 
of the benefit of S. 73 C. P. C. There is nothing to prevent 
the court from adjourning the transfer of the amount to:the 
credit of the execution 'so as to enable the decree-holder of 
its own court to make the proper application. If a rule be made 
requising all decrees to be transferred to the court which’ holds 
the money apart from all question whether the court is within’ 
the jurisdiction or not, this is the course suggested by Sadasiva 
Aiyar, J, the unhealthy scramble that such a state of the law 
should encourage would be avoided. As itis, the decree holder. 
in one court would not know to which court he should make 
the application for rateable distribution when there are decrees. 
to be executed in different courts and attachments have been. 
applied for in all those courts. 
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RAMANATHAN CHETTY v, ARUNACHELLAM CHETTY: I. L. R. 
44 M. 43. 

S. 57 of the Estates Land Act is some what curiously 
worded. “Ifthe plff. establishes that the party sued ‘is bound 
to grani or accept a patta, the collector shall inquire whether 
the patta demanded or tendered 1s a ‘proper one’. Thus, so 
far as the section goes, the inquiry is limited to seeing whether 
the defendant is bound to grant or accept a patta and whether the 
patta is proper. The inquiry need not extend to seeing whether . 
the plf. is entitled to demand the relief except in so far as it is 
involved in the inquiry as to defendant’s liability. Now if you 
turn to S. 146, ıt will be found that where there is a transfer, on 
notice by the transferor and transferee or on production of a 
decree of court establishing the transfer, the landlord is bound 
to enter into engagement with him. The section does not say 
“subject to just exceptions.” Could it be that 1t was intended 
that intricate questions of title should be gone into only in 
Civjl Courts ? But tranfers are not the only cases in which 
difficult questions of title arise ; there may be difficult questions 
of succession in respect of ‘hen There is no such short cu 
proyided in the Act. In those cases at least the court will have 
to embark upon the investigation of intricate questions ' of 
title. This aspect of the case it is that makes one hesitate to 
accept a limited construction of the section. It is an 
accepted principle that every court has jurisdiction to decide 
all questions necessary for the purpose of giving relief which 
is in its power to give whether it can decide those quegtions 
finally for all purposes or not. 





MAHADEV vw. SADASHIV I. L., R. 45 B. 45. 

We may now take it that the preponderance of authority 1S 
in favour of the view that, except in cases covered by Ss, 26 and 
28 of the Limitation Act, the law of limitation does not preclude 
a defendant from relying on a plea on the mere ground that, if 
as a plaintiff he sought to assert it, he would be barred by limi- 
tation. In the present case lovren ‘we are not sure that the 
revenue sale in question was rightly held to beinvalid, It° has 
no doubt been held that the existence of an arrear ıs of the 
very essence of a revenue officer’s jurisdiction to bring the land e 
to sale. But that prificiple has been applied ‘té.sakes under 
executive authority whereas in this case the sale took place on 
foot of a decree -of a revenue court and the properties were * 

N I c—2 


on 
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purchased in auction by a stranger, It was only in a separate 


declaratory suit that the Court of Second Appeal held that no 
revenue was payable in respect of the holding and this decision 
was pronounced after the sale in execution of the revenue Court’s 
decree. It seems to us that even. taking the declaratory decree 
to have the effect of reversing the prior revenue court decree, 
there is considerable force in the contention that a stranger 
purchaser in an execution sale should not be affected by the 
subsequent reversal of the decree on foot of which the sale took 
“place. The learned judges get over it by drawing a distinction 
between sales in execution of civil court decrees and sales by 
revenue courts for arrears of assessment, What is described as 
assessment in the case was very much in the nature of cist 
payable to an inamdar and the logical result of the present 
decision would be that a sale in execution of a decree for rent 
obtained by a landholder in a revenue court (e.g, under. 
S. 132 of the Madras Estates Land Act) will not be governed 
by the well-known principles governing judicial sales, Heaton, J. 
frankly supports the distinction on the ground that one cannot 
get ‘the same qualities of impartiality and so forth in fiscal 
authorities as you are entitled- to expect and ordinarily do 
obtain from the civil courts.’ In this view, the whole 
policy of the rent law in all the Indian provinces stafds con- 
demned, in so far as it confers upon revenue courts exclusive 
jurisdiction on most questions arising between landholder and 
tenant, and makes their decision binding even upon Civil Courts. 





SUBBASARI v. EMPEROR : I. L. R. 44 M. 47. 

Sanction appeals are not appeals proper under the 
Criminal Procedure Code : that is accepted law. But are they 
appeals so as to exclude in the absence of express provision in 
that behalf power to take evidence? Rama Aiyar v. Venkata- 
chella Padayachi 1, Krishna Reddy v. Emperor 2? would seem 
to involve both these positions. The practical inconveniences 
attaching to such a conclusion are obvious. But it is 
impossible to say that a court exercising appellate power has 
imherent jurisdiction to take fresh evidence, But it may be the 
Appellate Court while revoking the sanction on the ground 
that without fresh evidence, the matter cannot be finally 
disposed. of,’ inay” &sk the party to make an independent 


application’ to it. s p g 
——_— 9S ee 
e “1, (1907) I. L R. 30 Mad, 811. 2, (1910) I. L. R. 83 Mad. 90. 


PART V.] THE MADRAS LAW JOURNAL (N, I. C.) 7 
S è 
‘DALUCHAND v. Appl: I. L. R. 45 B. 55. 


The decision in this case seems to us open to question. It 
is difficult to understand how the directions in Ss. 12 and 13 
of the Dekhan Agriculturists’ Relief Act can control the con- 
struction of O. 2, R. 2. In Dhkondu Ramchandra v. Bhikaji, } 
which the present judgment purports to follow, the Court held 
that when there are two mortgages of different dates between 
the same persons and upon the same property they constitute 
different causes of action. (See also Subramantya Iyer v. Bala | 
Subramaniya Iyer.) 2 Even where, as in this case, the mortgages 
happen to be of the same date, the principle of the above cases 
must, we think, lead to the same conclusion, (See Seshatyar v. 
Krishna Aiyangar ;) 3 for the question under that rule is not 
whether the transaction is one and the same but whether the 
cause of action or the obligation is one and the same. In so 
far as Dhondu Ramachandra’s case rests on the rule of res- 
judicata it, seems to us to proceed on a misapprehension of the 
decision in Sri Gopal v. Prithi Singh t., For, as explained by 
the "Judicial Committee in Radhakishen v. Kurshed Husain ® 
a prior mortgage right need not be asserted ina suiton the 
second mortgage unless the pleadings therein impugn the 
mortgagee’s rights under the prior mortgage. 

In So far as it is suggested that a person suing on a second 
mortgage while keeping back a prior mortgage in his favour 
may be enabled t@ commit fraud, it is sufficient to observe that 
that argument can be availed of only by an innocent auction 
purchaser and at any rate it has little force in cases where 
tne pleadings expressly refer to the first mortgage as. kept 
alive. As for the provisions of the Agriculturists’ Act direct- 
ing accounts to be taken of prior transactions as well between 
the parties, it was not the mortgagee’s fault if, in the prior suit, 
neither the defendant ‘nor the court had the accounts so taken 
in spite of the reference to the first mortgage in the plaint; and 
we cannot appreciate why the mortgagee should be punished 

° for it merely because there is a possibility of fraud in some cases. 





PANDURANG v. JAGYA: I. L. R, 45 B. 91. e. 


This’ decision isin accord with the preponderance of 
authority both in Madras andin Calcutta. - While it may be 
i O 


1. (1914) I L R. 89,B. 188. 2. (1916) I. L R. 38 M. 927 (F B) 
3, (1900) I. L. R. 24 M. 96. 4. (1902) I. L. R' 24 A. 429, , 
*5, (1919) I. L. R. 47 C. 66, , s 
e . ° 
e. 
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admitted that om the language of O. 21 R. 2, C. P. C., and of 
art. 174 of the Limitation Act there is nothing to preclude a. 
decreeholder from proving and relying upon a payment out of 
court, made long before, in order to secure the benefit of S. 20 
(c) of the Limitation Act for a later execution application of his, 
this seems to us a case of omission, for there can be no 
difference between the decree holder and the judgment debtor 
inthe application of the policy underlying the last clause of 
O. 21, R. 2 whenever it is to their respective interest to plead an 

“unreported payment. An admission of a part payment, though 
prima facie against the decreeholder’s interest, may, in certain 
circumstances, be really to his benefit ın so far as it helps to 
save limitation for the balance,.and this removes the guarantee 
that the admission 1s likely to be true. 


GENU v. NARAYAN—I. L. R. 45. B. 117. 

The mortgage in this case was one of 1867 and we doubt 
if it was right to apply the provisions of the Transfer of Pro- 
perty Act to it. As for the Transfer of Property Act itself, ït Js 
true that it does not expressly refer to clogs on the equity of 
tedemption ; but all Indian decisions have proceeded on the 
footing that the absence of a Saving in S. 60 in respect of ĉon- _ 
tracts to the contrary indicates the intention of the Legis- 
lature to 1eproduce in India the English Rule against fettering 
the equity of redemption. The construction adopted in this 
case is no doubt prima facie correct, that the words “after 
the principal money has become payable” in S. 60 mean “ be- 
com@payable according to the terms of the mortgage con- 
tract”; But if, on the terms of the document, a right of 
redemption does accrue on a particular date, the rule against 
clogging it will, as we understand it, exclude any penal provi- 
sion restraining its further exercise in default of redemption on 
that particular date. It may be a question whether or not this 
rule should govern anomalous mortgages (See Hakeen Patta 
Muhamad v. Shaik Davood 1 and Kandula Venkiah v. Donga , 
Pallayya). 2 But we believe that, in cases not governed by the 
Tranefer of Property Act, courts in India have more freely 
applied the English rule against clogging the equity of.redemp- 
tion, It is perhaps possible to contend that the mortgage 
was an anomalous *rmortgage but that 18 not the basis of the 





decision. ° ° 
t ee “=e 
e 1, (1915) 1. L. R. 39 M. 1010. 2. (1920) I. L. R. 43 M 589 F. B, 
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THAYYIL MAHOMED v., PuRAYIL MAMMAD : I. L. R. 44 


M. 140. 


4, 


‘It is now well settled that all the members of a Malabar 
Tarwad are co-owners and all the talk about jurior members 
having rights out of property and not in property are wornout 
fallacies. We are afraid this judgment trots out the old fallacy in 
a new garb. If the managing member of a Hindu Mitakshara 
family in Allahabad sold a property of the family for no necessity 
or made a gift of it though the transaction may ina sense be 
voidable, it could not be said that the right to set it aside would’ 
not descend. The position of the Karnavan ıs in no way higher 
than that of the manager of an ordinary Hindu family. His 
powers of alienation are if at all more limited. He has no 
right to insist upon partition. Except for the powers of the 
administration that he possesses, his position 1s no way better 
than that of the junior members. He has no higher rights 
of enjoyment than those of the other members. He cannot 
insist upon a larger amount of maintenance except in so 
far as the dignity of the family or the requirements of 
the maintenance of the family prestige require. He can- 
not himself ratify an unauthorised alienation by his predeces- 
sor or by himself on the ground that subsequent events 
justify it. Kandasami Asari v. Markanda ! goes so far as to 
hold that unauthorised alienations by the manager are 
incapable of ratification. This may be going far but the 
view taken in this case that even when there is no ratification 
by other members before their death, their heirs (because the 
word attaladakam has no special significance) have no right of 
recovering the property. The right to set aside on the ground 
of fraud or undue influence descends to heirs. The right of 
the reversioner to set aside an alienation descends to his heirs. 
It is not easy to understand how the position of the junior 


' members ıs inferior. If the right to set aside the alienation is 


that of the family, on the extinction of the family the atta- 
ladakam heir steps into all the rights and obligations of the 
family. 


; ° 1 (1910) I. L. R. 35 M. 177. 
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` BHAICHAND. KIRPARAM v. RANCHODDAS : I L. R. 45B. 174. 
On the question whether the execution sale in the present 
case contravened the provisions of O. 34, R. I4 C. P. C. we 
would only refer back to our comments on the recent decision 
in Ibrahim v. Nihalchand ! which the learned Judges follow. 
Taking it that the sale was opposed to the rule, it is now well 
settled that the sale is on that account only voidable and not 
void. Apart from any rule of limitation, it was held so long 
ago as in Ashutosh Sikdar v. Behari Lal * that prima facie the 
proper stage for an‘ application to set it aside was before confir- 
mation. And the same view is now confirmed by reason of 
the general language of Art. 166 of the Limitation Act of 1908, 
which it is no longer possible to restrict to applications under 
Rr. 89to 91 of O. 21,C. P. C. cf Muthia Chetti v. Bava 
Saheb 3, In Seshagui Rao v. Srinivasa Rao * it was ruled that 
Art. 166 should no! be applied to a sale made without jurisdic- 
tion or void ab initia. It may be a question whether in such a 
case an application to set aside the sale 1s necessary and 
whether il will be governed by any tule of limitation af all 
(short of a loss of title by prescription) but this point did not 
arise in the present case as the sale was held not void. 


VENKATASUBBS Rao 7. SATYANARAYANAMURTHI: I. L. R. 
e 
44 M. 179. 


This case deals with the rights of the divided members of 
the famuly of the holder of a Karnam service [nam when the 
inam is enfranchised by the Government. In view of the deci- 
sion of the Privy Council that the other members of the family 
whether divided or undivided have no right to the land, dfusts 
y. Musli ® the question cannot arise hereafter. 


CHAMIYAPPA TARAGAN v. RAMA AIYAR: f. L. R. 44 M. 232, 
*Many points arose 1 this case but the main point was 
whether an attaching creditor has got a right to redeema 
aN ES DR CA Bale a A 


1, (1919) 1 LR 44 B. 368. 2, (1907) I. L. R. 35 C. 61. 
3. (1914) 27 Ñi. L } $05. * 4° (1919) 38M L. J. 62. 
. 5 41M. LJ ’ . 
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mortgage after a sale in execution of a decree on the mort- 


gage if he has not been made party to the suit (ii) 
whether this right of his is transmitted to the ‘purchaser 
in execution of the decree. Their lordships held on these 
questions (i) that the attaching creditor has not the right 
claimed (ii) that even if he had, the auction purchaser would 
not have that right. We think onthe first question their lord- 
ships are right and that would have put the purchaser out 
of court. S. 91, cl. (a) and (b) of the Transfer of Property Act 
provide for cases, of persons having an interest in or charge on 
the property or the right to redeem the property and this category 
seems to exhaust the persons having an interest either in the 
mortgage security or in the right of redemption within the 
meaning of 0.34, R. 1. The words ‘right to redeem’ in this rule 
as well as in S. 91, cl. (a) and (b) convey the same idea as the 
equity of redemption as ıt is understood by the English lawyers. 
Those clauses could not be held to refer to the right to sue for 
redemption ' declared by the section In that view persons 
coming within cl. (c) and (d) would not be persons whom 
the mortgagee would be bound to make parties. As S. 64 of 
the Civil Procedure Code affects only i.e., private transfers and 
not Court sales, the sale in execution of the mortgage decree 
would prevail. If the sale should take place in execution 
of the money decree pending the mortgage suit the pur- 
chaser would be affected by lis pendens. 


If the judgment creditor was a person entitled to be made 
a party, we think the effect of such a provision would be 
that his right to sell would not be affected by the decree in the 
mortgage suit and the auction purchaser should on principle be 
a person not affected by J/is pendens, He has the right to 
redeem under cl. (a) or (b) and if his right is not affected by 
lis pestdens, he would have his right to redeem whether you 
consider hun an assignee of the right of redemption possessed 


by the judgment creditor or not. 


Certain other points were considered by the judges in this 
case. One of them was as to whether the attaching creditor if 
he had the right to redeem was bound to set aside the sale. 
On this point we prefar the opinion off Mẹ. e Justice Sheshagiri 
Aiyar. The Privy *Council case relied upon by'.the learned 
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ZRIN" e 
Chief Justicé had to do with a sale where the decree was con- 


ceded to be binding on the son. That position conceded he 
could not succeed unless he should proceed to set aside the 
salé. The case presents no sort of resemblance to the 
present case if the judgment creditor or the auction purchaser 
had the right to be made a party. 

Another question that arose was as to the right of a person 
who had an agreement to sellin his favour before the date of 


attachment taking a sale. Asacourt sale conveys only the 
` righi ttle and interest of thé judgment debtor whether the 


pufchaser had ‘notice or not of the agreement, the auction 


‘purchaser would take the property only subject to the equity. 


S. 27 cl. (c) of the Specific Relief Act saves only transfers for 
value i.e. to say private transfers and not execution sales. See 


Bapmadu v. Venkayya 1. 


1, (1910) 21 M. L, J. 83, . 
e 
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TILAKDHAaRI LAL v. KHEDAN LAL : I. LRC 1: Pe 


On the main question in the case, their Lordships’ pro- 
nouncement makes the question of notice one of fact and to 
that extent overrules the legal presumption drawn in certain 
Indian decisions from the mere circumstance of registration. 
The objective standard of the enquiry likely to be made by a 
prudent man is necessarily vague and the judgment cannot in 
the nature of things help to make it more specific, The obser- 


vations with reference to S. 85 of the Transfer of Property Act i 


in the attempt to distinguish Mahomed Ibrahim Hossein Khan v 
Ambika Pershad Singh} and Het Ram v. Shadi Lal? will, ıt 
seems to us, equally hold good in respect of O. 34, R. 1 of the 
Code of 1908 where even the words, ‘provided that the plaintiff 
has notice of such interest, foundin S. 85 ofthe Transfer of 
Property Act have been omitted. 


A subsidiary point in the case turned on what ıs described 
by their Lordships as the principle of feeding a grant by 
estoppel. As this question had not been dealt with ın the courts 
below their Lordships had to remit the case for its further con- 
sideration. But they do so witha reservation based on the 
possibility that the law in India on the question may be differ- 
ent from that in England. The corresponding provision in the 
Indian Sfatute Law is contained 1n S. 43, T. P. A. and this has 
been construedin more than one Indian case as so far identi cal 
with the strict doctfine of estoppel that it could be availed of 
only by a person who has actually been misled by the represen- 
tations of the transferor as to luis title (See Panduiri Bangaram 
v. Karumoory Subbaraju 3 Hatttkudur Narain Rao v. Andar 
Sayad Abbas Sahib t}. But under the English Law the principle 
is really part of the law of contracts and conveyances and ıt 1s 
noteworthy that in the statement of the rule by their Lord- 
Ships at p. 20, no reference is made to any representation by 
the transferor and much less to the fact of the transferee being 
misled thereby. We must however await a more definite pro- 
mouncement by their Lordships as to the exact scope of the 
rule in India. 


n a a 6 
L (19121. L. R. 39 C 522 ° 2. (1918? I. L. R. 40 A, 407, 
«3. {1910) I. L. R. 34 Mf" 159. 4 (1914) 28 M. L 4 
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JAGANNATH -KHAN v. BAJRANG Das AGARWALA : l. L. R. 48 
C: 61. 

The strict view adopted by the Judicial Committee in 
Shamu Pattar’s case as to the meaning of attestation has led 
to a great deal of uncertainty and hardship in Indian litigation 
and this has only- been aggravated by conflicting pronounce- 
ments in India as to whether or not the scribe can in any cir- 
cumstances be regarded as an attesting witness. Some of the 
recent decisions are referred to in the case under notice and to 
them we may add the Bombay cases reported in Daltchand 
Shivram v. Lotu Sakkaran } Govind Bhikaji v. Bhan Gopal ? and 
Rant v. Laxmanrao ?. The view taken in the present case seems 
to us to be the more reasonable and that 1s amply sufficient to 
secure the safeguards which the law had in view in insisting 
upon attestation in certain cases. 





NAGENDRA NATH SEN v. SADHU Ram MANDAL: LL. R 


48 C. 65. : 

Notwithstanding the decision in Huro Pershad Roy*v. 
“Gopal Dass Dutt + we feel that there is much to be said for the 
contrary of what the learned judges have held to be the only 
reasonable conclusion in this case. The conflict amongst the 
several pronouncements of the judicial committee dedling with 
the question whether and how far a plaintiff can invoke the aid 
of equitable principles or considerations t escape the bar of 
limitation may be seen from the judgments in Muthu Korakkat 
Chey v. Madar Ammal 6 It is no doubt too late now to 
contend in terros for any principle of suspension not expressly 
recognised in the Limitation Act. But much the same result 
can be reached either by theories which would recognise a new 
cause of action or by sv interpreting the third column of 
patticular articles of the Limitation Act as to do substantial 
justice in the case. Even in Huro Pershad Roy’s case the 
judicial committee recognise that 1f during the period in ques- 
tion there was a time when the rent could not have bees 
recevered, that may result in the plaintiff not suffering the 
penalty of the bar of limitation during such time. That case 
is no doubt authority for the proposition that the mere 


1 (1919), È R 4%B 405. - 3. (1916) 1 L. R. + B, 384. 
. 3 (1908) 1. L.R 33 B +4. a 
s'i, (1889) I L. R. 9 C. 255 P. C 5. (1919) I. L. R. 43 M. 185 F. B. 
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pendehcy ofa suit in ejectment by a landholder against his 
tenant does not save limitation in respect of’a-claim for rent 
should the suit in ejectment fail. But while there the claim to 
eject failed even in the court of first instance we find that in 
the case under notice the first court has decided the ejectment 
suit in plaintiff's favour and it cannot be said that between the 
date of such decree and of its reversal on appeal the plaintitt 
could have maintained a suit for rent. The learned judges 
however do not seem to take notice of this distinction. 





JANARDAN ‘TRIUMBAK v. MARTAND TRIUMBAK: 1. L. R, 
45 B. 241. 


An appeal against an order staying or refusing to slav 
execution of a decree is perhaps not a matter of frequent 
occurrence under the Civil Procedure Code (though otherwise 
under the Letters Patent,) but the question is one of con- 
siderable practical importance. Insofar as its determination 
under the Code of 1908, turns on the omission in S. 47 of the 
words ‘ stay of execution’ found in S. 244 of the Code of 18&2, 
we may point out that the object of S. 47 is primarily to define 
the matters to be dealt with bv the executing Court and it $ 
only incidentally (by virtue of the inclusive definition of 
‘decree’*in S. 2) that it affects the question of appealability. It 
certainly cannot be said that by reason of the omission the 
question of stay of execution 1s now taken away from the ex- 
ecuting court and it must be conceded that for this purpose the 
general words ‘all questions . . - + | in §. 47 include this 
matter as well. lf so, it cannot be said that an order rebating 
to stay of execution does not deal witha ‘question under S. 47’ 
within the meaing of S. 2. cl 2. To constitute a d:cree the 
order must no doubt be a ‘determination’ but this does not of 
itself involve the conception that it should be a decision on the 
rights of parties. It merely connotes an adjudication of the 
particular question. 

We are aware that all orders in execution proceedings are 
not necessarily appealable by virtue of the defination in 5.2) 
but we think thaf this restriction must arise either frofh the 
fact that the order is merely administrative, ct. Stvagami Achi 
v. Subramania Aiyar | Ko Tha Huyin w. M ahnin ? or from the , 
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fact that the order is declared to be final or appealablé only 
under S. 104 and O. 43. But it is difficult to find warrant for the 
view taken in several cases that an order under S. +7, in order 
to be appealable ‘ must conclusively determine the rights of 
the parties.’ If this expression however is to be understood 
in a wide sense, an order staying execution of a decree is as 
much a Judgment as a temporary injunction pending a suit and 
the latter has been held to be appealable as a ‘ Judgment’ 
within the meaning of the Letters Patent, The decision in 
_ Srimantu Raja Yarlagadda Durga Prasda Nayadu v, Srismantu 
Raja Yarlegdda Mallikarjuna Prasada Neyadu) has been 
disapproved of by the Full Bench in Talja Ram Row v, 
Alagappa Chettiar * and the practice in Madras ever since has 
been to recognise a right of appeal against orders on stay 
applications, | 

The object of the omission in the new code of the words 
‘ stay of execution’ in S. 244 of the old code ıs by no means 
clear. But we may point out thal those words were inserted in 
the old code only by the amending Act of 1888, and that éven 
prior thereto, the prepondérance of authority was in favour of 
a right of appeal.in such cases. See Steele & Co. v. Ichchamoy: 3 
and the cases therein referred to; See also Kassamal v. Gédpi 4 
and dusaje Abdulla & Co. v. Damodaras 5. With reference 
to the suggestion of Macleod, C. J. that a question relating to 
stay of execution 1s a matter of diseretion we, would answer in 
the words of Krishnaswam: Atyar, J. in 35, M. 1, at p. 13, that 
the question of the right of appeal ıs different from, how a 
matter of discretion should be dealt with by an appellate 
court.’ It is a ground not for refusing to entertain the appeal 
but for declining to interfere except on sufficient grounds, 


. £ è 
1. (1901) I. L. R. 24 M, 35d. 2. (1410) I L.R. 35 M. 1. 
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DHADA SAHEB vy. MUHAMAD SULTAN SAHEB: I, L. R. 44 M. 167, 


The distinction made in this case between ‘a vendee from 
a Hindu co-parcener and a purchaser from a Mahomedan 
is, with great respect, not convincing for the case in Baijnath 
Lal v. Ramooden Chowdry is not the case of an alienee 
from a Hindu co-parcener (see p. 235) but of one taking a 
mortgage from an ordinary joint owner who may have been 
member of a joint family but had ceased to be such, It was the 
case of a mortgage of an eight-anna share in 2 out of 3 villages 
in which the mortgagors were interested and ata Partition by. 
which the Privy Council held the mortgagee was bound a 
smaller share in the properties mortgaged and the whole of the 
3rd village were allotted to the mortgagor. The Sub-Judge held 
that a particular share in the 3rd village might be taken to 
represent the deficit and gave a decree in favour of the mort- 
Zagee as against that share also. The High court was of opi- 
nion that the mortgagee was not entitled to, anything outside 
what was mentioned in his mortgage-deed. Their Lordships 
held otherwise, “It is certainly possible” their Lordships 
say at p. 237, “ to conceive cases in which the security not 
covering the undivided share in the whole estate, it might be 
diffeult to determine which of the lands allotted in substitution 
of the share, represented the mortgage premises. No such dift- 
culty, however, exists in the present case inasmuch as the 
whole of Tajpore Rattanpore (the 3rd village) was allotted to 
Gopal Narain Singh (mortgagor) on partition. He was already’ 
entitled to an eighth undivided share in this Mouza which 
being excluded from the mortgage is not claimed by the appel- 
lant. But it follows from this that whatever portion of this 
mouza was allotted to him in excess must have been so allotted 
in substitution of his interest in the mouzas Gand P and there- 
fore, became subject to the mortgage. The ground on which 
Their Lordships base the claim of the mortgagee is substitution. 
It is not put on any principle of warranty. In fact it is difficult 
„to see how warranty of title on the part of the mortgagor 
would entitle the mortgagee to insist upon getting other Jand. 
No doubt if his security is jeopardised, he may insist upon 
fresh security being given but that right would not entitle him 
to pick and choose any particular land as security. Even this 
right is not possessed by a purchasere to whom „also the 
NIC-5 ° : 


18 THE MADRAS LAW JOURNAL (N. I. C.) [ VOL, XLI. 


principle of the case has been applied in 4 @ 510, correĉtly as 
we think, The purchaser is entitled to all such properties as are 
allotted in substitution of or as equivalent of what is mort- 
gaged or sold to him. If it is impossible to say what has been 
allotted instead, of course his claim goes but if it can be, he 
gets what is substituted. S. 73 of the Transfer of Property is 
but an application of this general principle. The principle of 
that section has been applied to sales. (see 6 M. 344). In 18 
M. 316, Domat is quoted in support of the principle. There 
„is no reason why the principle should not apply to court pur- 
chasers as well. The absence of warranty in court sales, 
cannot affect the application of this principle. There may 
be technical objections to the application of the principle, 
form of attachment, form of sale, etc. This principle is 
to be carefully distinguished from that which underlies S. 43 
of the Transfer of Property Act. Suppose a sharer mortgages or 
sells a whole item whereas he 1s entitled only to a share there- 
in. If the whole item happens to be allotted to him the pur- 
chaser or mortgagee may, relying upon S.. 43 have ethe 
mortgage or sale upheld in respect of the whole item. In those 
eircumstances, the principle of the decisions above cited may 
not assist him for the purpose. In6 C. L. J. 46, Mr. Justice 
Mookerjea puts 3 cases and examines the working „of the prin- 
ciple in each case. First, the case where the whole share of a 
co-owner 1n all the properties 1s mortgaged, second, where a, frac- 
tion of that share is mortgaged, thirdly where his share in some 
of the family properties is mortgaged and a part of the property 
mortgaged and some other part is allotted to the mortgagor, 
The learned Judge suggests the mode of ascertaining the pro- 
perty substituted for the mortgaged share, A further case not 
considered by the learned Judge ıs where a whole item is 
mortgaged and a part or no part at all of the mortgaged item is 
allotted but other items are allotted to the mortgagor. Where 
his proper share in the item is allotted to the mortgagor, it is 
difficult to see how the mortgagee is entitled to proceed against 
the other properties because the other -properties can in no” 
sense be said to be in substitution of the item mortgaged for 
ex-hypothesi, he has got whatever the mortgagor was legally 
entitled in the item. The case would stand on another footing 
if ne portion. ef the éter is assigned to the mortgagor at all for 
then it could be legitimately said that oinei property has-béen 
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substituted for his interest in the property in question. It may 
be objected that no individual member of an undivided Hindu 
family has got any definite interest in any portion of the family 
property, Nevertheless it cannot be denied that he has interest 
and the interest becomes fixed at the partition. 





PERUMAL AMMAL v. PERUMAL NAIKER: l. L. R. 44 M. 196. 


In this case there was an unregistered deed of gift com- 
prising certain mortgage debts, book debts and promissory notes. 
belonging to the donor, Question was how far the gift was 
good, Their Lordships hold that the gift of mortgage debts 
was bad but that the gift of the promissory notes and book 
debts was good. The learned Chief Justice is of opinion that 
before the amendment of the Transfer of Property Act (1900) 
a valid assignment of the debt carried with it the mortgage but 
since then, the mortgage could not be transferred without a 
registered instrument. The view of the learned Chief Justice on 
the state of the law previous to the amendment can be support- 
ed on intelligible reasons although it is not easy to understand 
why the legislature should have made a discrimination ın favour 
of this species of immoveable property.. What is not easy to 
understand is the process of reasoning which leads to the con- 
clusion that mortgage debts are not transferable without a 
registered instrument since the amendment. The law in India 
did not know all the nice distinction of the English law about 
assignments for value and gratuitous assignments as regards 
choses in action nor was it the rule here that choses in agtion 
were not assignable and that assignees can sue only in 
the name of the assignor. S.9 of the Transfer of Property is 
clear that writing is not necessary for transfer unless ıt is 
30 required by any law in that behalf. The Transfer of Pro- 
perty Act does not declare now that mortgage debt cannot be 
assigned without writing. How is the prohibition to be spelt 
out ? We must confess we prefer the view of Sir V, Bhashyam 
Aiyangar J. The mortgage qua mortgage is not assignable 
except as immoveable property. The debt may be assigned as 
an actionable claim. It will not carry the mortgage along with it 
was the assignment of a mortgage which is an interest in ım- 
“moveable property is to be done only as laid down in $. 54 or 
S 123 of the Siene of Property Act. . a 
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The dêcisjon on the other points involved in the case, is 
unexceptionable. The chapter on actionable claims is not 
confined to transfers for value and the language of S. 123 is 
unsuited to the actionable claims. Hence a gift may be made 
of an actionable claim in the same manner as any other transfer. 
There ıs a difference of opinion in the Madras High Court 
as to whether promissory notes can be assigned orally but there 
is no difference of opinion on the question that they can be as- 
signed in writing. 

On the further question as to whether the fact that the 
gift is invalid as to mortgage should invalidate the gift asto 
other properties, there is a section of the Contract Act which 
prevents title passing in respect of moveable property before 
the title passes in the immoveable preperty. But this is confined 
to sales. No such rule is enacted in the Transfer of Property 
Act as to gifts. Even as to partition it has been held that there 
is ordinarily no such interdependence between the validity of 
the one and that of the other so as to require the setting aside 
of the one in case the partition is not good in respect of the 
other, The case of gift is naturally an afortiori one and 
“especially when the gift 1s to the same person. If the gift of 
moveables is to one heir and immoveables to another and’ the 
upholding the gift in respect of one and not the other would 
benefit one at the expense of another, there might be some 
room for holding that they are interdependent. 
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ABDUL OHAD v, AMDALI Gazi, I. L. R., 48 C. 153, 


The conclusion reached by the learned Judges in this case 
seems'to us unexceptionable, but in view of the conflict of deci- 
sions on the question involved, we do not feel that the matter 
is so simple or the authorities so clear as the brevity of the 
judgment seems to suggest. Cases in which some only of the 
defendants remain ex parte or some only prefer an appeal, have 
long given rise to processual difficulties, in the attempt to deal 
with them in the light of a general theory, that there can be only 
one decree in a case. Questions have arisen in connection with 
the rule of limitation governing applications to execute portions 
of the decree not subject to appeal, (either with reference to the 
subject matter or with reference to the persons concerned.) 
The latest decisions on this point leave the law in some degree 
of uncertainty, basing the conclusion on the nature of- the 
decree in the particular case and the extent to which the 
decree of the primary court can be regarded as imperilled by the 
appeal. (See Christiania Benshawn v. Benarasi Prosad Chowd- 
husy * and Loka Nath Singh v. Gagu Singh #). Again, under the 
provisions relating to review, the right of persons not made 
parties to an appeal, to apply for review of the lower court's’ 
judgment is in terms provided for, by the Code. But even with 
referenceeto this provision, difficulties have arisen on account 
of the wide language of O. 41, R. 4andR. 33, giving the appel- 
late court power toedeal with the decree even as against non- 
appealing parties (cf. 21, C. W. N. 430.) 

’ The provision in Cl. (2) of O. 47, R. 1 is, however, so far 
as ıt goes, a negation of the broadly stated theory, that there 
can be only one decree in a suit and this is emphasised by the 
express authorisation (in the new code), that an ex parte decree 
may be set aside either as against the absent persons only or 
against others as well. The actual decision in Ramanathan 
Chettiar v. Narayan Chetti 3 may perhaps be justified on the 
ground that the appeal as well as the review proceedings were 
between the same parties, but the decision in Sankara Bhatter 
v. Subbaraya Bhatter 4 is difficult to support, in so far as it applied 
the principle tod broadly stated in the earlier case, to an appli- 
cation (under S. 108 of the old Code) by a person not a party 
to the appeal. Sankara’ Bhatter v, Subbaraya Bhatter *lis, we 


1. (1914) 19 C. W. N. 287. 2. (1915) 22 C, L, ĵJ. 838. 
~ 3, °(1904) I. L. R. 27 M 602. 4. (1907) I L. R. 30 M. 535, , 
N I C—6 ° 
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find, referred, to, in the arguments in the case under notice but 
not the later Madras decisions where it has practically been 
dissented from (See Sadaya Konan v, Annamalai Udayan ! 
and Ramachandra Mallayya v. Narasayya Hegade ?. See also 
Palaniappa Chetti v. Subramaniya Chetti 8 which relies on 
the fact that Ramanathan Chetti’s case has been overruled in 
Chenna Reddiv. Peddabbi Reddi 4). Some of the Allahabad deci- 
sions would seem to follow Sankara Bhattler’s case—cf. Raj 
Gobind Singh v. Behari Pathuk 5 and Mathura Prasad v. Ram- 
charan ® but the later judgment of Sundar Lal, J.in Gajraj Mati 
v. Swami Nath Rai 7 explains them and discussing the question 
at some length, dissents from the earlier Madras case. In 
Rifaqgat Husain v. Bibi Tawaffi® an appeal against an ex parte 
decree had been dismissed for default and Banerji, J., held that 
in such a case, the original court could deal with an applica- 


tion even by the appellant himself, to set aside the ex parle 
decree. 





MANILAL MOTILAL v. GoKALDAS Rown, I. L. R. 45 B. 245 
AND RAJMAL GIRDHARLAL v. MARUTI SHIVRAM, I. L. R. 45 B. 
329. 

The imperfect character of the Indian statute law en the 
subject of arbitration has led to such conflict of rulings and 
uncertainty of law,as to render a procedure by arbitration more 
the beginning of troubles than an end. The, two decisions under 
notice and the case law therein partially reviewed, would suffice 
to illustrate this. Starting with the doctrine that when a dispute 
hag been brought before one tribunal, its adjudication ought 
not to be taken away from it except in accordance with some 
well established rule of procedure, (cf. Raja of Venkatagiri v. 
Chinta Reddy 9 and Sadiq Husain v. Nazir Begam)9) there is 
force in the contention that the subject matter of a pending 
suit ought not to be made the subject of .arbitration, except 
under an order of Court. But when it is remembered, that a 
plaintiff can at any time withdraw his suit and that a subse- 
quent reference of the subject matter to arbitration can pro- 
pefly be made the subject of proceedings under rule 20 of 


i. (1915) 2 L. W. 529. 2 (1917) 7 L. W. 10 
3. (1921) 41 M. L. J. 90. 4. (1908) I. L. R. 32 M, 416. 
5 (1915).30 I. Co 247. ° g. (1915) I. L, R. 87 A. 208. 
7, (1916) I. L. R. 39 A. 13, 8 (1917) I. L. R. 39 A, 393. 
, °9. (1912) I. L. R, 37 M. 408. 10. (1811) I. L. R,33 A. 743 (P. Ç.) 
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Sch. II to the Code, there is little more than theoretical forma- 
lism, in insisting that the subject matter of a pending suit can- 
not validly be referred to arbitration except through the Court. 
Nevertheless ıt seems to us anomalous to hold that an award 
passed on such a reference cannot be made the subject of an 
application under R. 20 of Sch. II, but, much the same result as 
in those proceedings can be attained by an application under O. 23 
R. 3. Yet this is the view taken in the majority of recent Indian 
decisions. With all respect, it is difficult to make the words, 
‘agreement or compromise’ in O. 23,R. 3, include an award, - 
while excluding a mere agreement to refer. cf. Venkatachala v, 
Rangiah |}, Evenif it be possible to bring under these words, 
cases in which both parties acquiesce in the award, it is scarcely 
possible to contend, that even where the award is challenged 
there is an agreement or compromise apart from the original 
agreement to refer. Nor does it seem to us reasonable to say 
that an award, e.g., in favour of the plaintiff, which ex hypot- 
hesi, the defendant is challenging, is the same as,“ the defen- 
dantesatisfying the plaintiff in respect of the subject matter of 
the suit,” within the meaning of that rule. All that the refer- 
ence in some of the English cases to the analogy of ‘accords 
and *satisfaction’ seems to imply is, that the award can be 
pleaded in bar. 


In the first case under notice the learned Judges have to 
recognise, that whtn a disputed award is made the subject of 
an application under O, 23, R. 3, the court must determine its 
validity ‘ according to the general rules of law governing the 
validity of awards.’ How then doessuch a proceeding differ 
from an application under R. 20 of the second schedule? The 
decision in Chinna Venkataswamy v. Venkataswami ? 1s an 
extreme application of, O. 23, R. 3, and the irend of Justice Sesha- 
‘giri Aiyar’s reasoning is Scarcely reconcileable with the judgment 
in Raja of Venkatagiri v. Chinta Reddy }. 


In the second of the Bombay cases noted at the head, the 
‘question arose as to the effect of a refusal by a Court to file an 
award in an application under R. 20. It was contended fhat 
such refusal operated as res judicata and precluded reliance 
upon the award in any subsequent suit. But thé learned judges 


T 1, (1911) I. L. R. 86 M, 358° ° te, 
2,° (1919) I, L. R. 47M. 625. 3. (1912) 1. L, R. 37 M. 408, 
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overruled the cantention on the ground, that the former procee- 
ding was not a ‘suit’ within the meaning of S. 11. While accep- 
ting the conclusion in the particular case, we venture to doubt 
the correctness of the reason assigned ; for, according to this 
reason even an express adjudication against the validity of the 
award in a proceeding under R. 20 of’ Sch. II, will be of no 
avail in a subsequent suit. It is quite true that an application 
under R. 20 is not obligatory, and again an application under 
that rule may fail for several reasons and it is not the law, that 
the mere omission to apply, or the mere fact of the dismissal of 
an application undér that section, will deprive the award of all 
effect, But on the other hand, the argument that to support a 
plea of res judicata the prior proceeding must formally be 
described as a ‘suit’ ıs no longer tenable in the face of the 
observations of the Privy Council in Sheo Pershan Singh v. 
Ram Nandan Parshad Singl. 1! Some weight must also be 
given to the fact, that the code expressly directs an application 
under R. 20 to be registered as a suit between the applicant as 
plaintiff and the other parties as -defendants and that if fhe 
award is ordered to be filed, a decree shall follow. It is. note- 
worthy that in Muhammad Newaz Khan v. Alan Khan 2? the 
Privy Council make a reservation in respect of. cases whefe the 
point as to the validity of the award is directly put, in issue 
and decided in the proceeding under S. 525 of the old code. 
See also Chintamallayav. Thadi Gangireddi,® Under the former 
Code some of the High Courts had held that against an order 
refusing to file an award there was no right of appeal, because 
such an order did not amount to a decree and they were 
accordingly reluctant to treat any pronouncement in such a 
proceeding as final and conclusive. In the case of Kunji Lal v. 
Durga Prasad, * the prior order had expressly decided against 
the award on the merits, on the ground of misconduct and yet, 
the learned judges allowed the same question to be reagitated 
in a subsequent suit to enforce the award. The reasoning 
in this case and in Basant Lal v. Kunji Lal 5 seems to us, with 
all respect, to proceed in a vicious circle, viz., that because the 
order on the application will not be res judicata in a sub- 
sequent suit, the prior proceeding is not a suit nor the 


1, (1916) I, Is, R43 C. 694 (P. C) 2 (1891) I. L.R. 18 C. 414 (P. C) 
3, (1896) Ï. L. R. 28 M. 89. 4, 11910) L L. R. 82 A. 484, 
. 5. (1905) I. L. R. 28 A. 23, 
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prior order a decree, and that because the prior proceed- 
ing is not a suit, the order passed therein is not a. decree and 
therefore cannot operate as res judicata. In Sahib Charan 
Das v. Ram Chandra Sarup 1 where these, decisions are 
followed, the ground on which the court refused to 
file the award does not appear from the report, In Harakh 
Ram Jani v. Lakshmi Ram Jani2 also, these decisions were 
followed, but the learned judges take care to point out that the 
order in the prior proceeding (which will be found in Hari 
Kunwar v. Lakhmi Ram Jain) ® did not pronounce against the. 
award so far as it went, but refused to file it only on the 
ground, that one of the matters referred, has been left undeter- 
mined by the award. 





MANGALDAS GIRDHARDOS v, THE ASSISTANT COLLECTOR OF 
AHMEDABAD, I. L. R. 45 B. 277. 


The posıtion of the Government is to say the leasi ano- 
malous, when it asserts its own title to property, forming the 
subject matter of land acquisition proceedings. The point for 
consideration is nôt, whether questions of title cannot as 
between several claimants, be effectively decided in land acquif- 
sitiĝn proceedings but, whether government, which in these 
cases, occupies the position of a proposer can make the offer or 
ask the court to make an award coupled with an assertion of 
its own title. To mention only one obvious consequence of 
permitting this course, we may point out that if the question of 
title is directly raised in a regular suit between the government 
and the claimant, the claimant, will have aright to cary the 
matter on second appeal or even to the Privy Council], whereas 
an adjudication under the Land Acquisition Act is subject to 
an appeal only to the High Court. 

There is however another aspect of the case which we 
find adverted to in the argument but not in the judgment, viz, 
whether on the footing that the land belonged ,to the govern- 
, ment and only the superstructure belonged to the claimant, the 
acquisition of the latter can be described as an acquisition of 
‘land’ within the meaning of the Act. cf. Shyam Chunder 
Mardraj v. Secretary of State for India £. 
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NATHURAM SHIV NARAYAN v. DHULARAM HARI Raw, I. L. 
R. 45 B. 292. ` 


This case seems to us, a rather extreme instance of inter- 
ference under S. 25 of the Provincial Small Cause Courts Act. 
We quite admit the salutariness of a watchful control by the 
High Court over the proceedings of Small Cause Courts, and 
there can be no doubt that the powers under S. 25 ofthe Act 
were meant to be wider than those under S. 622 of the old 
Civil Procedure Code. The select committee expressly refer- 

‘red to the Privy Council decision in Amir Hassan Khan v. Sheo 
Baksh Singh | and stated that it was their intention to make 
the powers under S. 25 wider. But it nevertheless seems to us 
too much to say that the High Court can interfere under the 
Act even with a finding of fact, whenever it feels that an in- 
justice has been done, or that a clear misappreciation of evi- 
dence brings the decree of the lower court within the descrip- 
tion, that it is not ‘according to law’. We do not know if it 
was meant to make any distinction between this expression and 
the provision in respect of second appeals, viz. as to a ‘decisiqn 
being contrary to law, and yet the Privy *Council have very 
Strictly limited the power of the High Court to interfere in 
second appeal, with findings of fact. See Durga Chowdhrafi v. 
Jewahir Singh Chowdhri 2 and Nafar Chandra Pal Chpwdhury 
Shukur Sheskh 8, 


a 1 (1884) L L. R. 11 C. 6 (P.C) |! 
2% (1890)"I. L. R. 18 C. 238 (P.C) 3. (1918) I, L. R. 46 C. 189 (P. Č) 
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NATARAIA THAMBIRAN v, KAILASAM PILLAI, : 1. L. R. 44 M. 
283 (P. C,) 


In this case their Lordships’ regard the question as to 
whether the matadhipathy is a trustee of the mutt properties or 
not as a question of fact, that is to say, they throw the onus of 
showing that the mutt property is trust property on the party 
alleging it. But the main question discussed is the validity of 
of the appointment of the matadhipathy to whom as such 
matadhipathy, the trusteeship of the devastanams in question 
belonged. They accept the proposition that an appointment 
made in furtherance of the interests of the holder for the time 
being and not bona fide in the interests of the institution itself 
is invalid, -The appointment, their Lordships find on the 
evidence to have been made by the mutadhipathy solely in his 
own interests as the result of acompromise by which he avoided 
the risks of a criminal prosecution for forgery of the alleged will 
of which he had unsuccessfully attempted registration, Their 
Lordships consider that it is quite unnecessary to go into the 
question whether the charge was well or ill-founded. The que$- 
tion they consider is what weighed with appointer the interests 
of the institution or considerations of his own protection. If the 
latter the appointment was not bona fide in the interests of the 
mutt. The question as to the fitness of the appointee to the office 
isnot considered, What would happen if considerations personal 
to the appointer had weighed with him only in the same 
degree as the interests of the institution? It could not then be 
said that the appointment was done solely in hts own inte- 
rests. Investigation of this kind must involve psychological 
questions of certain amount of nicety and if strictly pursued, 
we are not certain ifit may not lead to the invalidation of a 
lot of appointments which are made so often in consideration 
of the relationship of the appointee to the appointer. 





RADHAKRISHNA AYYAR v, SWAMINADHA AIYAR, : I. L. R. 44 
M: 293 (P-C.) . a 


In this case their Lordships impress upon the High Courts 
the necessity of stating the precise ground,on ‘which they give 
leave to appeal to.the Privy Council under S, 409, cl. (o). 
Their Lordships woyld seem to confine it to cases in which bt is 
impossible tq define in money value the exact character of the 
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dispute as for example those relating to religious rites and 
ceremonies, to caste and family rights or such matters as the 
reduction of the capital of companies as well as questions of 
wide public importance in which the subject matter in dispute 
cannot be reduced into actual terms of money. The question in 
the case was as to whether under S. 52, cl. (3) of the Estates Land 
Act, a patta decreed under the old Rent Recovery act continues 
in force tilla new patta is exchanged or decreed or whether that 
effect is given only to pattas decreed under the Estates Land Act. 
Their Lordships did not think the point to be of sufficient weight 
to justify granting of special leave. 





THE SECRETARY OF STATE FOR INDIA IN COUNCIL v, 
SRINIVASACHARIAR, I. L. R. 44 M. 421 (P. C.) 


In this case the Privy Council reverse the judgment of 
the High Court in I. L. R. 40 M. 268 where the Madras High 
Court held that the holder of an enfranchised shrotriam iflam 
did not acquire the right to quarry minerals as against the 
Government. The judgment does not decide the case on any 
general principle applicable to all cases. They construe the “ori- 
ginal grant which was a grant for subsistence by enjoyment of 
the produce of the seasons. “The grant was not couched in the 
language of ordinary out and out-grants with ashtabhogam. 
The grant according to their Lordships amounted to a grant of 
smaller interest out of the'interest possessed by the Govern- 
ments The Inam title-deed contained the words grant in free- 
hold. Wad the case stood there their Lordships would 
have concurred with the High Court but with the original 
grant before them and having regard to the fact that the Act IV 
of 1869 made it clear that the subject matter of the grant was 
not extended by the Inam title-deed, their Lordships felt bound 
to hold that the right to minerals did not pass. Their Lordships 
do not lay down that in the case of no inam minerals pass to, 
the grantee., The question would be one to be decided on the 
terms of the grant and having regard to all the circumstances 
of the case. . 
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item "ACH: v. SOMASUNDARAM PILĻAL: I. L. R. 44 
M. 205. 

- Though according to the texts, Fogai ema iS : indivisible, 
several of the recognised commentators and apparently even 
one of the Smriti writers has recognised enjoyment by rotation 
by the heirs. The term yogakshema in its technical conno- 
tation seems to include both religious and secular acts of charity. 
These are recognised by Vijnaneshwara to be indivisible. The 
Smriti Chandrika, on the other hand, (Chap VII S. 43) seems 
to regard the rule as one laid down by inconsiderate Smriti- 
kars and lays down that they are partible. Vyavahara 
Mayukha cites a text of Katyayana (Ss. 7, 43) which prescribes 


that Vrittis and religious endowments should be enjoyed by 


the heirs in turns and seems to apply the rule to all works 
of Yogakshema. Vivadaratnakara (Chap VII) including 
hereditary offices in the term Yogakshema prescribes an 
equal division of the emoluments of a hereditary office. So 
that it will be found that while admitting the rule of imparti- 
bijity a custom seems to be recognised as | growing or grown 
permitting | enjoyment of these offices by, turns. . Taking the 


wider interpretation accepted ‘by the commentators, Yoga? 


kshema does not seem to refer to any but endowments by 


the famjly or endowments in which the family has a bene- 


ficidl interest. There does seem to be this justification for the 


view taken in Cheyna Keshavaraja v. Vaidilinga 1 and Setu- 


ramaswamier v. Meruswamier 2, There does not seem to be any 


"such strong and uniform current of authority in favour of the 


opposite view. In Ramanathan Chetty v. Murugappa Chatty 3 
this point does not seem to have been contested and there is no 


considered decision on the question, In Malabar, , though 


a Tarwad is divided, still the uralanship vests in the senior most 
member of all the component Tarwads and notin the body 
composed of the Karnavans of the new Tarwads. | On the lines 
suggested by the authorities, a distinction ought to be made, 


we think, between charitable and religious foundations by pri-. 


‘vate individuals and those by the public or by the Government 
i. e„ to say where there is a public grant. In the latter clags of 
ee trusteeship should devolve only on single individuals and 


not on the entire family. It will be found that as a matter of 
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fact practice-accords very largely with. the rule suggested. The 
distinction is not one between private trusts and public trusts 
but between endowments by private parties and those by the 
public or the'Crown. In the former cases the general rule of 
Hindu Law as to founder’s heirs would apply ; in the latter, the 
rule of indivisibility and devolution on a single heir. 





_ VENKATACHARYULU’ v. VENKATALAKSHMAMMA : I. L. R. 44 
M. 214. 


Is there a pious obligation on the part of a Hindu son to 


"pay for the misconduct or negligence of his father who was em- 


ployed as an agent? This case says there is. Rina in its 
primary sense, means only a debt or loan (see Chhakuri Mahton 
v. Ganga Prasad 1, But even Jagannatha recognises that the 
word is used only in a secondary sense in rules such as.“ he 
who takes the assets shall be compelled to pay the debts,” and 
that the word in that context includes payment on demand and 
the like. Mr. Justice Mahomed in Janki v. Nand Ram 2 suggests 
that it includes all classes of obligations. He would include 
moral obligations such as duty to maintain an indigent daughter- 
in-law, duty to provide for the marriage of a daughter and so 
forth In Nanomi Babusin’s case Nanomi Babusin v. Moddun 
Mohun 3 the Privy Council upheld a sale in execution 
of a decree for mesne profits against the father. e But it 
would be hardly right to regard these as a clear authorities 
for the liability had its’ ‘origin in a loan transaction and ‘the 
iability was regarded as a joint family liability. In Pareman 
Doss `v. Bhatter Mahton 4 the inclination of their Lordships is 
agaifist regarding liability for damages as a debt Rina. In 
Natesayyan v. Ponnusami®'the sons were held liable for amounts 
collected by the father which he was bound to account to a co- 


_gharer of his vendor against whom this all was held not binding. 


There are some wide remarks about pious obligation. In 
Kanemer Venkappaya v. Krishnacharya® a son was held 
liable for in respect of collections by the father as the Manager 
of a kuri’ which he was bound under the kuri contract tO« 
hand over to the plaintiff. There the Kuri contract was found 
to befor the benefit of the family, It was*not necessary to 
refer to pious obligation to support the claim against the 
gon ; in fact oe decrees is not based on the pious obligation 






J- (1914) 1. L. R. 39G. 862 at p. d75 2. (18 88) I L. R. lI A, and 194 at 214, 
8, (1888>I. L. R. 13 C. 21. 4. (1897) 1. L. R. 24 Cal. 672. > 
5# (1812) I. L. R. 16 M. 99. 6. (1997) I. L. R. 381 M. 161. 
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In Gurunatham Chetty v, Raghavulu Cheily.1 the son was 
held liable for the amounts the father had to account as an 
adminstrator. No criminal misappropiration was found in the 
case. In Mcdonell v. Raghava Chetty 2 a mortgage had been 
' given by the father making the property » liable for amounts 
found due by him as cashier and for the due fulfilment of his 
duties as a cashier. The cashier misappropriated the funds and 
their Lordships held that the sons were not liable for the amounts. 
The ground on which the exemption is put is not that it is not a 
Rina but that the obligation was the result of an offence—a dis- ° 
honest misappropriation, No doubt there was a civil liability 
to pay the money. If he took the money, which as a 
shroff he was not entitled to he would be guilty of a criminal 
offence. This liability in so far as jit related to the 
amount taken would be the result of a criminal default; 
in otherwords the agreement was an agreement not 
to commit a crime. The rule of the law could not 
be got ridof by a technical device. Notwithstanding the 
language used in Medai Tirumalappa v. Veerabadra,® we 
should think that on principle a son cannot be made liable when 
the father as agent could not use the money and his usd 
of the money itself would be criminal. ‘The liablity of the 
father-on the’ principle of tracing is a liablity independent of 
the crime and there is no reason why the son should not be 
held liable for it. Ip P. R. 374, no 128 of 1879, it is held that 
a decree against the father for the value of a stolen property is 
executable against the sons. This also Seems to be getting 
round the rule. Mr. Justice Mookherjee is inclined in 
Chhakauri Mahton v. Ganga Prasad £ to take the view that 
the lability imposed by the court’ upon the father to 
indemnify the person with whose property he had inter- 
fered creats a debt—provided the interfererence does not 
amount to a criminal offence. The extent to which this could 
be carried depends on the interpretation the court is prepared 
to put onthe word Avyavakarika. There is a tendency on the 
part of the courts to narrow its scope which is to be regretted. 
There is no reason, why the courts should be specially anxeous 
to extend the creditor's remedies against the son. The liability 
of the son for the debts of the father is a restriction on the 


Se a en ea 
1. (1908) I. L. R 31 M. 472. . (1904) I. L. R 27 M-71, 
3, * (1909) I. L. R. 19 M L, J. 759. i (1912) I. L. R.°39 Cal. 862, 
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admitted proprietary rights of the son-and should not be fehtly 
extended. It is perfectly clear that the latest tendency of the’ 
. Privy Council is in the direction indicated by us. If ‘Sahu 
Ram Chandra v.:Bheeb Singh}, Now suppose the father | 
alienates property and-the sale is set’ aside on'the ground that 
the sale is not for an antecedent debt. Nevertheless are the sons 
to be liable on the father’s covenant for title ? If the son is to 
beheld liable. we think that that ‘ would be equivalent to san- 
ctioning a plain and deliberate breach of trust-”’. 





SINGARIAH CHETTY v. CHINNABHI: I. L. R. 44 M. 268. 

With all respect, we think this decision goes too far. The 
point that is overlooked is that orders on claims have not the 
same effect as res judicata under S. 11 C. P. C. All that the court 
has to inquire into is as to who was in possession at the time of 
the attachment. It may not make an inquiry at all if the claim was 
designedly or unnecessarily delayed." The orders that it passes 
are one of-disallowing the claim or raising the attachment or 
modifying the attachment. These orders are conclusive subject 
to the result of a suit by the defeated party to establish the 
sight he claims and the judgment in the suit so be 
brought may have all the consequences of an ordinary decision 
Ramasamy Chetty’ wx. Aligsri Chetty ? because S. 11 Ç. P.C. 
gives conclusive effect to decisions on issues. So far as the 
order on the claim is concerned, its effect is to establish the 
particular attachment or to cancel it. It is not the policy of the 
Act to give the benefit of an attachment to all creditors sub- 
sequently attaching or for the matter of that even to the same 
creditor seeking to attach the property in respect of the same 
decree Mina Kumari Bibi v. Bijoy Singh Dudhuria 3, The 
order is not conclusive as to other properties Denkar Ballal v. 
Hari Shridhar Apte.+. Radha Prasad Singh v. Lal Sahab Rat 5. 
If the amount of the decree is paid off or the attachment is 
withdrawn the order need not be set aside Krishna Prasad Roy 
v. Bipin Behary Roy & E v. Kabulabhai 7 Gopal 
Purshotam v. Bai Divali 8, Why it should have a different 
effect if the payment is made or the attachment is with- 
drawn after one year when the property is attached in execution 
of i different decree it is difficult to see. ° 


re L'R 398A117437. a (1915) 27 I. C. 800, 
3 1917). L. R 44 Cal. 622. (1890) I. L, R. 14 B. 206. 
5. (1891} I. L R 18 A 63 at 62. 6 (1904) I. L R.31 Cal. 228. 
. f. (1889) I. L R. 13 B. 72. 8. (1894) I. L. R 18 B. 241. 
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SOE T CHINNAYYA v, THE KING'-EMPEROR : I. L. 
R.-44 M: 297 (P. C.) 

‘The point-in this case was an obvious one. The High 
Court had plainly goné wrong. But the further important 
question-was as to what should bè done next, Their Lordships 
hold apparently following R. V. William Henry Ball (1911) A. 
C. 47 tħat they have power to remit the case to the ‘High Court 
for a reconsideration in the light oftheir Lordships’, decision on 
the point involved. ‘It may thus’ be ‘taken’ that the power to 
,Temit ‘is a part of the ens jurisdiction, : 





NARANDAS RAGHUNATHDAS v, SHANTILAL Se E ls b; 
R. 45 B. 377. 
CHARANDAS CHATURBHUJ v, CHAGANLAL PITAMBARDAS : I. 
L. R. 45: By 428. 
These two cases illustrate the difficulty of framing , a satis- 
factory definition of the term ‘Judgment? in cl. 15 of the Letters 
Patent and of-applying the suggested definitions to individual e 
cases. In the first case, the learned Trial Judge- had, we may 
dssume, improperly-granted to the plaintiff liberty to withdraw 
his suit and,bring ‘a fresh suit. The permission to sue again i$ 
no: doubt a real grievance'to the defendant especially as all the 
‘High Courts are now agreed that the validity of such permis- 
sion ‘cannot be attacked in the subsequent: suit. If it were a 
case- in the mofussal, the propriety-of:the order could be chal- 
Jenged by proceedings in revision where the court could be 
shown to. have acted without jurisdiction or with: material 
irregularity, The -absence of éven'this remedy, in cases before 
the High Court ‘on'its Original Side, seems naturally to have 
‘led the learned Judges to give a wide scope to the ight of 
appéal. But it is not easy to bring the order in this case 
within any well-understood significance of the term ‘judgment’. 
‘Taking it that the word need not be confined to adjudications 
on the merits of a dispute. (whether final or even temporary), 
«he order must at least bring about the termination of the 
pending proceeding (cf: Tuljarain, Row v. Alagappa Chettiar 1.) 
In the present case, the pending proceeding is, brought to an 
end _ by the plaintiff's action, viz., his withdrawal and the court’s 
‘leave relates only.to the future suit. In the second of the cases 
noted above, the question’ before the Trial* Judge. Cin substance) 
“jl. (i910) I. L R, 35 M.1, e ee 
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was whether in the pending suit the defendant could also claim 
an adjudication of his claim against a third party who had 
appeared in response to a summons,under the third party pro- 
cedure. The final refusal of the court to adjudicate thereon 
seems to us more akin to a judgment and as such appealable 
than the order in the previous case, because itis at least 
similar to an order rejecting or returning a plaint instanced by 
Krishnaswami Aiyar, J. in Tuljaram Row’s case. But the learned 
Judges here preferred to follow the narrow definition-given in 


© The justices of the Peace for Calcutta v. The Oriental Gas Com- 


pany 1 and held that no appeal lay. 





BAPU TATYA v. BALA Ravyl: J. L. R. 45 B. 446. 

The decision in this case is no doubt in accordance with 
that of the three judges of the Madras High Court in Dorai- 
swami v: Nondiswami ;2 but we see here no attempt to deal 
with the considerations urged in’ the dissenting Judgment of 
Sundara Aiyar, J. in the Madras Case. If the question is to be 
determined solely with reference to the language of S. 7 of- the 
Limitation Act of 1908 (corresponding to S. 8 of the Limitation 
“Act of 1877) the decision may be right. But, if, as held by 
Sundara Iyer, J., that section has really to be read with. the* pre- 
ceding section and both of them have to be applied only to 
cases in which but for their: operation, limitation as provid- 
ed for in the third column of the Schedule would have com- 
menced to run even during the disability, they cannot govern 
suits falling under Art, 44, because under it the period of 
lim#ation is to be reckoned only from the date of majority. 
The question is not, (as Sadasiva Aiyar, J.in the Madras Case 
seems to assume) whether even during the minority of the 
ward there accrues a cause of action to set aside the guardian’s 
alienation but, whether (in the words of S. 6 of Act IX of 1908) 
there is a disability “at the time from which the period of 
‘limitation is to be reckoned’. This last condition is ex hypothesi 
inappropriate to a suit under Art. 44 and: we are unable ta 
agree with Abdur Rahim, J. (inthe Madras Case) that this ‘article 
is merely an illustration of the application of S.6. When the 
succeeding section’ refers to a disability, the natural meaning 
there also, seems to us jo be a disability at the time from which 
limitation ig to be reckoned. f 


> ‘I, (1872) 8 B, L. R. 483. 2. (1921) L L. R. 88 M. 118. 
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Macleod, C. J. in in the present case, as. well as Sada- 
siva-Aiyar, J.in the Madras Case lay stress on the fact that if 
a suit to set aside the sale had been brought during the younger 
brother’s minority either by the elder brother or by a new 
guardian, the decision therein would have bound the younger 
minor. Itis submitted that this test furnishes no safe basis for 
the determination of the question of limitation, Even ina 
case where a sole minor is concerned, a suit can be brought by 
his guardian and any decision therein will (in the absence of 
negligence etc.) bind the minor. But that does not deprive , 
the minor, when there has been no suit by his guardian, of the 
privilege of suing within three years of his majority. Even as 
between a widow anda reversioner, the reversioner has a fresh 
starting point under Art, 141 from the date of the widow's 
death, but that does not prevent an adjudication in a suit by 
the widow herself against a stranger being res judicata for or 
against the reversioner as well ; and in Hari Nath v. Mothura- 
mohun Goswami! the Judicial Committee applied this 
ruleseven to an adjudication on the ground of limitation. 





-BABUSING RAMCHANDRA v, PANDU : I, L. R. 45 B. 508. ° 


"The acquisition of a permanent tenancy by prescription is 
now possible either under Art. 134 or Art. 144 of the Limitation 
Act ; but some observations in the recent judgment of the judi- 
cial Committee in «Sri Vidya Varutht Thirtha Swami v. Balu- 
sami 2 would seem to suggest that the mere covenant to pay 
rent as distinguished from premium etc., may not be valuable 
consideration within the meaning of Art. 134. Where thecase 
falls to be decided under Art. 144, it is not clearly established 
what exactly will constitute adverse possession as between land- 
lord and tenant while a tenancy is stsl} subsisting. Where the 
-tenancy has been terminated, the case will be governed by Art. 
139. Inthe present judgment the learned judges use language 
more guarded than that employed in some of the earlier Bombay 

“cases and more in consonance with the observations of the 
Madras High Court in Narasayya v.: Raja of Venkatagiri 8, But 
-leaving alone cases where the tenant enters into possession 
without a valid title, e.g. under a lessor who has no title or 
under a document which purports to create permanent rights , 

1, (1898) I. L. R, 21.0. 8. (P. C.) 3, (1921) 41 M, L.'Je 346. 

, 3 (1910) I. L. R. 37 M. 1. 
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but is invalid, for want of registration ètc., it is not ‘easy to 
define the course of conduct on the part of the’ tehant which 
while not leading toʻa termination ofthe ‘tenancy itself ‘will 
make his possession pro tanto adverse to the landlord. It’Has 
now been settled that the mere assertion of a right of permanent 
tenancy does not work a forfeiture and as’ long as a tetiant 
continues to pay rents there is no reason why the landlord 
should be obliged to eject him on paih of losing his right to do 
so at a later date. ‘Where however the landlord claims to 
enhance the rent or to eject the tenant and the latter resists 
the claim on -the plea ‘that he is a permanent tenant and 
as such bound to pay only a fixed rate, it may happen in some 
cases that the matter is not then and there carried to an adjudi- 
cation by a Civil court but the fandlord continués to receive ‘rent 
as before ; the question would then arise whether such conduct 
should only be held to create atenancy from year to year or be 
Held to convert the tenant’s possession into one ‘adverse to‘the 
landlord to the extent ‘of the interest: claimed by the tenant. it 
must be adifitted° that’the rule of estoppel does not ‘pretikde 
ihe assertion of a permanent tenancy, for this does not involve a 
‘denial ‘ofthe ‘title’ -of the landlord ‘to ‘the-property. But if it 
be the correct view that in all cases where possession has tom- 
menced .under.a valid tenancy’ Art. 139:is the only article 
governing a suit fortpossession and. that the residuary Art. (144) 
is excluded by the:presence of another specific provision (cf 
Seshanma v. Chickayya 1 it would follow that there:is no scope 
for the application of the rule of adverse possession to the case. 
Where it is not possible to imply such assent of the landlord 
to.the tenant’s claim as to.support an inference of a permanent 
tenancy by lınplied agreement (to the ‘extent to which ,this is 
permissible under the Transfer of Property Act); the presump- 
tion of a‘tenancy from year to year.is.supported by the observa- 
tion‘of.Lord Selbogne int: Magdalen :Hospital v. Knotts \(4 A.C. 
324). Some considerations against this view are pointed out in 
Narasayya v. Venkatramana but their force is weakened by the 
decision in Sri Vidya Varutht’s case, where the Privy Council 
have held that no permanent tenancy had been acquired, not- 
withstanding thedact that the tenant continued to pay rent under 
the claim of pepe’ lease. . 


I 
s 
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BASVANAPPA v, KRISHNADAS : I. L, R. 45:B. 443. 

Beyond expressing their ‘opinion that the view taken in 
Mira Mohidin Rowther v, Nallaperumal Pillai} would lead to 
inequitable and extraordinary results the learned judges vouch- 
safe no reason for taking the words ‘the court’ in S. 4 of the 
Limitation Act to mean any court and not the proper court. 
That a view may in some cases lead to possible hardship is no 
reason for departing from the natural meaning of the section. 
Mira Mohidin Rowther’s case has been consistently followed in 
Madras (see Ummathu v. Pathumma 2? and the cases there’ 
cited) and the’same view seems to prevail in the other High 
Courts as well. (cf Abhoychurn Chukerbutty v, Gourmohun 
Dutt 8, Haridas Roy v, Saraichandra Deo t and Makund Ram 
V. Rat Raj 5.) 





HAR NARAYAN v. SURJA KUNWARI : I, L. R. 43 A, 291 P. C. 

The question in this case was as to whether a will gave a 
property to the family deity who was the donee or conferred 
omly a charge in favour of the deity. The will provided that 
the property shall be considered the property of the idol, but, 
it further provided that “nothing more rior less than what is at 
present done shall be done” and “ whatever will remain after 
meeting ‘the expense of the Thakurduvara, the costs ofre- 
pairs and the pay of servants shall be spent in the estate and 
that the Managers” should continue management at present 
and our successors should’ be maintained as they are at 
present.”” At another place, it provided that whatever may be 
saved shall be used by our legal heirs to meet their own expen- 
ses.” The contemplated expenses of the deity was not more 
than Rs. 500. In these circumstances their Lordships held that 
the will created only a charge in favour of the deity. On this 
question which arises frequently in this country, there are two 
lines of cases, one, of which Sonatun Byasgck v. Sreemuthy 
Juggut Sundari Dasi 6, and Ashutosh Dutt v. Durgo Charan 
Chatterji 7, are typical examples, the other, of which the latest 
is Jadu Nath Singh v. Thakur Sita Raji 8, Inthe former it was 
held that only a charge was created while in the latter the 





1, (1911) I. L. R. 36 M, 131. 2, (1921) 41 M. D. J. 84. 
3. (1918) 24 W. R. 26. . 4. (1913) 18 IC, 121. 
5. (1916) 14 A L. J. 340. 6. (1859) 8 M. I.A. 66. 
7. (1879) 1 L. R. 5 C. p48. -8 (1917) I. Le R:39 All. S53. 
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_ whole estate was held to be conferred on the deity. The ques- 


tion is not one in which a “ fixed and absolute rule can be set 
up derived alone from the use of particular terms in. one 
portion of the will’ but “be settled by a conspectus of the 
entire provisions of the will”. The question is as has been, put 
in several Wakf cases—whether there has been a substantial 
dedication to the deity. If there is, the property -will belong to 
the deity; the secular beneficiaries may be charge holders, 
where there is no such substantial dedication the deity will get 


* only a charge in respect-of the specified expenditure. 





_ GHULAM ABBAS KHAN v. BIBI AMATUL Fatima I. L, R: 43 
ALL, 297. 


In the case of impartible estates which descend to a single 
heir according to family custom, when the property changes 
hands by alienation, it is no longer subject to the rule of imp- 
artibility and single heirship because the custom is a custom 
attaching to the family of the holders and not to the estate.A 
somewhat similar question arose in this case where the estate 
‘descended to a single heir according to the rule of primogenitu- 

re under a sanad granted by the Government. The sanad‘con- 
ferred the Taluqdari estate upon the grantee and her eheirs for 
ever subject to the payment of revenue, “in the event of the 
grantee dying intestate, the estate to descend to thenearst male 
heir according to the rule of primogeniture” “ but the grantee 


and all your successors. shall have full power to alienate”. Thè 


grafttee devised the estate in favour of her half-brother who in 
his turn, disposed it of partly by gift-deed and partly by will 
ın favour of his wife, he having no male issue. On the death 
of the lady the question arose as between her daughters and 
daughters’ children inter se as to who was to take the estate. 
The question turned on the proper significance to be attached 
to the word successors, whether it included the alienees. Their 
Lordships hold that it does not include them but it is confined 
to persons who take the estate according to the rule of succes- 
sioh provided in the sanad. If the designated parties were 
the objects of the gift or devise, their Lordships think that they 
will be hound. Theye cannot according to their Lordships 
escape the. ‘obligations of the grant by having acquired the 
property through other means than succegsion. 
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SUKHI v. GHULAM SAFDAR KHAN I. L. R. 43 ALL, 469 P.C. ` 


According to Het Ram's case 1 the penalty imposed upon 
the mortgagees who bring a suit upon their mortgage without 
making the necessary parties and get an order absolute 
is to lose the priorities conferred by their security. If 
the’ mortgagee purchased the equity of redemption and 
there was an intermediate mortgagee the intermediate 
mortgagee would be entitled to sell the property without re- 
ference to the intervening mortgage. That is‘the view taken 


of the effect of Het Ram's case in this case. Their Lordships 


explain Matrumal v. Durga Kunwar 2 which at the first blush, 
might seem to sound to the contrary, as a case when the plain- 
tiff in the case offered to pay the amount allowed in the prior 
decree and the Privy Council had not to decide whether even 
that amount should be paid at all. But their Lordships are 
clear that under the Civil Procedure Code of 1908 order absolute 
for sale or foreclosure has not the effect similar orders had 
under the Transfer of Property Act, and that it is open to the 
pårchaser to set up the prior mortgage as a shield precisely to 
the same extent as he could have done so before the Transfer, 
of Property Act. There is one curious point decided in the case 
which calls for notice. In this case, there were two mortgages, 
The first’ mortgagee brought a suit for sale without making the 
second mortgagee a party, got a decree and purchased the pro- 
perty himself. This was after the Transfer of Property Act and 
before the New Civil Procedure Code. The purchaser sold it 
to another who mortgaged the property to the former for the 
payment of an annuity which formed consideration for the sale. 
The second mortgagee then sued the latter without making the 
former a party and got a decree for foreclosure on payment of 
the amount of the earlier mortgage. Then the suit was brought 
by the annuitant for the annuity. The defendant set up asa 
shield his mortgage as well as the previous mortgage which he 
had paid. The High Court held that the plaintiff was bound to 
*pay both the amounts, If the argument proceeded on the lines 
of Het Ram's case the first mortgagee had lost his right to set up 
his mortgage and ‘therefore the defendant would not have been 
entitled to set up such payment by reason of his paying it to the 
first mortgagee. That is fo say, the plaintyff. would have been 
Same a Ee ee ee ees 


1.° L L. R. 40 All, 407. (P. C) 2. L L. R. 42 All 364, , 
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' bound to pay only the amount of the 2nd mortgage. But 
their Lordships make the further order that the defendant 
should pay to the plaintiff the amount of the first mort- 
gage. The ground for the decision according to their 
Lordships is * whether the decision of the Court that the 
sum in the prior mortgages should be made a condition of the 
decree in the suit was right or wrong is immaterial for the 
present defendants acquiesced in and paid under the judgment. 
If the widow had been madea party she wonld have been 
entitled in the right of her mortgage to that amount. She was 
not made a party and the result was that owing to the laches of 
the defendants the mortgagors were allowed to take away the 
amount which represented part of the estate mortgaged to her. 
It is the duty of the Court to give the plaintiff the opportunity 
of occupying the position which she would have occupied if 
she had been a party to the former suit. The defendant must 
therefore pay that amount to the plaintiff.” In other words, she 
was held, entitled to the benefits of the previous litigation with- 


out any incovéniences flowing therefrom. 3 





° ° APPAYASAMI NAICKER v. MIDNAPORE ZAMINDARI COMPANY 
I. L. R. 44 M, 575 P. C, . 


In this case, the question was whether the Pafayam of 
Kannivadı was inalienable. Though an issue raised the question 
whether the estate was inalienable by reasorf of custom or by 
reason of the military tenure ‘on which it was held inalienability 
on the'basis of custom was adandoned and the only ground on 
which it was. put was the nature of the tenure. The estate was 
held originally on service tenure and if it continued such their 
Lordships say that “ there is good reason for holding that no 
one of the successive tenants could deal with the land so as to 
deprive the next holder of the source from which his duties 
might be discharged’. But their Lordships held that the 
palayam was released from the obligation of military servic: 
by the proclamation of Lord Clive in 1809. By implications 
their, Lordships hold that immediately on the release, the pro- 
perty became alienable. : 
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DUNDAPPA v. BHIMAWA: I, L. R; 45 B. 557. 

The learned Judges seem to state it as a matter of general 
‘Hindu Law (and not any special custom of.the ‘locality) that 
‘there can be very little doubt that amongst sudras the illegiti- 
inate daughters succeed as heirs to their mother in default of 
any nearer heirs’ and they rely on a passage in .Mr. Ghose’s 
Hindu Law. This view is no doubt in accordance with the 
` remarks in Mayna Bai v. Utiaram t! but ın Minakshi v. Muni- 
andi 2 Oldfield and 'Seshagiri Iyer, JJ. held that illegitimate 
children have no rights of inheritance under the Mitakshard 
system except so far as the texts specially provide for them and 
they were not prepared to hold that the word ‘daughter’ as used 
in the texts comprehended an illegitimate daughter, even in 
determining the succession to the stridhanam of a Sudra 
woman, In Subbramanya Atyar v..Ratnaveln Chetti. 3 the rea- 
` soning of Sadasiva Aiyar, J. in the Order of Reference and of 
Kumarasami Sastri, Je inthe Full Bench proceeds no doubt on 
wider lines but the Judgment of Oldfiefd, J. and even that of* 
Wallis, C. J. to some extent rest on the logical deduction flow- 
ing. from the decision of the Privy Council in Jogendro Bhupati 
v. Nityanand t, None of the learned Judges. dissent from 
Minakshi v. Muniandi ? and even Sastriar J. (by’ the reserva- 
tior towards the end of his Judgment) would seem to recognise 
that females can come in only under special texts. The autho- 
rities in favour of*the illegitimate eee s right of succes- 
sion are collected in Kasturi v. Mazor. Loli ® 





CHHOTALAL KARSANDAS v. VISHNU GANESH : I. L,R. 45 
B. 597. 

A person who lent money to pay off a E mortgage 
took a mortgage bond which proved inoperative for want of 
attestation. Though the invalid bond cannot itself operate as’ 
a charge, the learned Judges recognise that in the circumstances 
the lender wa» entitled to an equitable charge for the 
esum utilised in the discharge of the prior mortgage. But 
they hold that his suit to recover the money by-sale of the 
property is not governed by Art 132 of the Limitation "Act, 
because he must first obtain a decree declaring his right toa 








er: 
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charge on the property and: for this purpose he must sue within 
six years under Art. 120. We are with all respect unable to 
agree with ‘this view. The basis on which the doctrine of 
equitable subrogation has been rested is that the mortgage 
which is ın fact paid off is in law deemed to be kept alive for 
the benefit af the person whose money goes to discharge it and 
the decision of the Privy Council in Mahomed Ibrahim Hossein 
v. Ambika Prasad | proceeds on the footing that the enforce- 
ment of this equitablé right stands, for purposes of limitation 
on the saine footing as the enforcement of the original mortgage 
on. whose discharge the. equity arose. If this be the true view, 
it is difficult to see why (as the learned Judges say) a declaratory 
decree is pre-requisite to the court exercising its jurisdiction 
over the property ; for, after all, the court can only declare. 
existing rights‘and the equitable charge whichis to be declared 
by the court can (as between the-parties) be said to exist as. 


much at the date of suit as after the declaration by the court. 


{ 


SAKHARAM Daji v. GANU RAGHU : I. L. R. 45 B. 683. 
e This decision, ‘seems to us to rest on a rather 
extreme application of S. 92 C. P. C. The suit was 
brought by- certain Pujaris ‘against another set of „temple 
servants to determine the right respectively claimed by. 
themi to appropriate to themselves the offerings made to the 
deify. It is certainly not the policy of the code that every suit 
which may in any manner affect the interests of a ‘public 
religigus or charitable trust should be instituted only after 
obtaining the consent of the Advocate general or the'collector. 
Stress has been laid on certain admissions as to the initial’ right 
of the temple itself to the offerings in question and on a prior 
scheme ‘framed by thé.court in a suit under S. 539, So’ far’ as 
we are able to gather from the ‘report, the former scheme 
made no-specifre provision as to the’ subject matter-of the’ 
present’ suit but only laid down what would’ otherwise be’ 
implied -by the general law itself, że., that the administration of `° 
the fyuds of the-temple should be eyed on by the’ trustees. 
It seems to'us too much to apply the principle of Ramadoss V.’ 
Hanumantha Row 2 to a case of that kind. The claim of “the 
plaintiffs rested òn am assertion of individual private, right,: as 


Fe gine 
J, (1912) I. L, R. 89°C. 527, 2. (19]1) I. L. R. 36 M. 564, 
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against the institution itself and that seems to us no more.a 


question under S. 92 than a claim by ʻa creditor’ or servant of 
the temple to be paid out of temple funds, There appears even 
less reason to bring the present case under S. 92 than existed in 
Venkatramana Ayyangar v. Kaslurtranga Atyangar 1, 





SONUBAI v. SHIVAJI Rao I, L. R. 45 B. 648. 

There i abundant authority in the other High Courts for 
the view taken in Somayya v. Subbamma * that the power of 
the Court to restoré a case dismissed for default or to set aside“ 
an exparte decree is not limited to the circumstances provided 
for by O. 9, Rr. 9 and 13 or O. 41, R. 19 of the Code. But so 
far as Madras is concerned Somayya v. Subbamma ? has 
been expressly overruled and the theory of inherent powers 
négatived by the Full Bench in Neelavent v. Narayana Reddi 8 
and the party, in circumstances like those of the present case 
must invoke the aid of some other principle or form of pro- 
cedure. In Adyapadi v. Krishna * Oldfield, J. held that gross 
negligence of the next friend is a ground entitling the court to 
set aside an order dismissing a suit for default, but we presume 
that this can no longer be regarded as good law, after the Full 
Bench decision. - The principle of Debi Baksh Singh v. Habib 
Shah 5 can if at all, be pressed into service only if the next 
friend or guardian has died or otherwise become incompetent’ 


to act. ` . 


MIDNAPORE ZEMINDARI COMPANY v. NARESH NARAYAN, 
Roy: I. L. R. 48 C. 460 (P. C.) 

, Apart from the determination of the question raised on the 
terms of the:particular grant this decision has a notable bearing 
on an aspect of the law of res judicata which has latterly 
given rise to a diversity of judicial opinion in this Presidency. 
In a former suit in ejectment, a tenant had pleaded an occu; 
pancyiright but this was expressly negatived both by the trial 
‘court and by the High Court. That suit hed nevertheless been 
dismissed as. premature. Their Lordships hold that this find- 
ing against the claim of occupancy right will not ‘found an 


LAND ee 
— es y (1916) I. L. R. 40 M. 212 2, (1903) I. L. R 36 M. 599. 
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actual plea of res judicata, for the defendants, having-succeeded 
on the other plea, had no occasion to go further as to the 
finding against them.’ In this view the decision in, Rama- 
krishna Naidu v, Krishnaswami Naidu 1 would seem to go too 
far. Itis however worthy of notice that the. Privy Council add 
that the former finding ‘certainly creates a paramount duty on 
the appellants (i.e, the tenants) to displace the finding’. But 
it is not clear what exactly is the principle underlying this 
observation, if it is to be understood as accordirig to the prior 
determination something more than a mere evidentiary value. 


è 


‘BISWANATH PRASAD v. CHANDRA NARAYAN CHOWDHURY: 
I, L. R. 48 C. 509 (P. C.) ' 


In this case, the courts found that in the specific item of 
property included in the document merely for purposes of 
registration in a particular place, the mortgagor had no interest 
and also that the parties never intended that it should form 
part of the security. But the exception made with referenge 
to cases where the parties intend to include a property in the 
transfer but that intention fails because of the absence of a 
good title in the transferor shows that in determining the fro- 
priety of registration in a particular registry, the main question 
is the intention of the parties to deal with property situated 
within its jurisdiction. (cf. Narastmha Row % Papamma 2.) In 
this view, the observations on this point in Kunhi Sankaran v. 
Narayanan 3 must be taken with some caution, for it is diff- 
cult {p understand how the mere fact of a conclusion that even 
in respect of the additional item of property (which was subse- 
quently interpolated in the deed) the document was properly 
executed and attested would dispense with the consideration of 
the question of proper registration, when the courts below had 
found that the object of including this item in the document 
was not šo much to give an additional security to the mort- 


gagee as to ‘enable the mortgagor to get it registered near the . 


place where he was living’. 


— + - 


1. (1918) 85 MucL. f. 6g1. ° 2. (1919) I, L R. 43 M. 436. 
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RAJANI KANTA DAS v. PURNA CHANDRA Ktnpu: 1L. L.R 
48 C, 298.' 


We quite agree that a Small Cause Court’s decree is no 
more sacrosanct than that of any other court in the matter of 
liability to be attacked on the ground of fraud. But we are 
not sure that the decision is beyond question, in so far as it 
holds that a decree passed by a competent court is liable to be 
set aside if in a subsequent suit for that purpose it1s shown 
that the original claim was false to the knowledge of the party 
who put it forward. Thisis of course supported by the obser- 
vations in Manindra Nath v, Hari Mandal! but the wide 
recognition of a right of suit to impeach a decree for fraud (Cf. 
Lakshmi Charan v. Nur Ali 2) has not met with general appro- 
val. See the observations of Sadasiva Ayyar, J. in his order 
of reference in Kadirvelu v. Kuppusami ? and the cases there 
cited. The Madras Full Bench evidently preferred to follow 
the observations of James.and Thesiger LJ. J. in Flower v. ` 
Lloyd 4 rather than adopt the wider view taken in some of the 
later English decisions. As pointed out in Kripasindhu Pant- 
grahi v. Nanducharau ®, a false allegation in the plaint standr 
' on noedifferent footing from perjured evidence because both 
alike must, be deemed to have been considered and adjudicated 
on by the Court in the previous suit. In Gunjeshwar Kunwar 
v. Durga Prasad & the Judicial Committee no doubt make a 
pomi of the fact that the plaintiff in ihe earlier suit could have 
had ‘no honest and bona fid» belief in the claim which he was 
making,’ but they were there dealing with a compromise 
entered into on behalf-of a minor and the question was whe- 
ther there was a bona fide claim to compromise. 


re gee 


RaJa ANAND RAO v. RAMDAS DADURAM: I. L. R. 48 C. 493 


(P. C.) 
This decision lays down that a suit under S, 92, C. P. C., 


does not necessarily abate either on the death of the defendant 
trustee or on the death of one of the plaintiffs. On the first 
point this is in accordance with the view taken by the Madras 
High Court in Sivaynana Desika v. Advocate-General 7, Wh 


1. (1919) 24 C. W N. 133. 2 (1911}I. L. R. 38 C 936. 
8. (1918) I L.R 41M 743. 4. (1879) L R. 10 Ch. D 327. 
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reference to,the constitution of the suit as regards ‘plaintiffs,’ 
there is some diversity of opinion amongst Indian decisions. 
In Chabile Ram v. Durga Prasad | it was no doubt recognised 
that a proceeding under S. 92 was one instituted by the plain- 
tiffs in a representative capacity as members of the public, but 
the learned judges held that ‘for the continuanc of the suit it is 
necessary -that there should be at least two plaintiffs’ having 
the requisite sanction and that where only one of the original 
plaintiffs survived, the proceeding can be continued only on 
another member of the public coming forward to join in the 
suit and that he should also; obtain the Salt sanction 
under S. 92. In Parameswaran v. Narayanan > the Madras 
High Cout dissented from the Allahabad decision in so far as 
it held that a suit under S. 92 abated on the death of one of the 
two original plaintiffs and that a fresh consent was necessary 
before any other member of the public could be added .as a 
party. It is however not clear whether the learned judges were 
prepared even to hold that once the suit had been properly 

‘instituted ’ by two petsons the subsequent death of ‘one of 
them was immaterial in the sense that the suit could be conti- 
nued by the surviving plaintif¥-alone. The present decision of 
Their Lordships throws no light on this question, for it’ would 
appear from the report of the case in the 25 C. W. N. 794, 
that there were four surviving ‘plaintiffs, 


| BHEEMA DEO v. BEHARI DEO: I, L. R. 44 M 733 P. C. 

This is an appeal from the;judgment of the High Court of 
Madras reported in (1919) M. W. N. 52. The decision of the 
Privy Council proceeds upon the very narrow ground that the 
document: relied upon. as: conferring authority on the 
widow conferred a' present authority to adopt and 
was in no sense a will, further provisions as to management of 
property &c. being only ancillaryto the exercise of the power. 
Their Lordships do not even decide whether the authority ‘to 
adopt if it was intended to be posthumous, required registration. 
The High Court held:that a mere authority to adopt in a‘docu- 
ment which, calls itself a -will but does not make a 
posthumous ° dispgsien of property of the testator requires 
registratién. A document conferringipower to adopt.on the 
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widow after his death would not, according to them,. be a will 
unless it is coupled with a disposition -of the property,- no 
matter. whether it is by way of trust or is even a disposition in 
favor of a person as an executor. As we have said, their Lord- 
ships express no opinion on this question. Nor do they express 
an Opinion on the other interesting questions that arose in 
this. case as to whether the power of adoption conferred on the 
widow is affected by the fact.that there has been a devolution 
of the joint family property on a collateral line in the mean- 


‘while or the fact that the son has lived up to the age of ` 


majority. 


THIRUVENKATASAMI IYENGAR v, PAVADAL PILLAI: I. L. R. 
+4 M. 736 P. C. 

. This case turned on, the construc-tion of S. 36, 
C. P. C. of 1882 which corresponds, to O. 3, R. 1 of 
the present Code of . Civil Proçedure. The question was 
whether a pleader appointed by an agent‘duly authorised in that 
behalf but not a recognised agent within the meaning of the 
rule could present an, application for execution. Their 





Lordships hold he could, The judgment of the High Court’ 


‘procetded upon a clear misreading of the section. The reason 
given by the High Court was that under S. 36, the pleader 
could do only what might be done by the party on whose 
behalf he: ıs appointed. But a ‘pleader is appointed 
by the agent to act for the principal and not for himself and 
the. act of appointment of. the pleader is obviously not “an 
appearance application or act in or to any court, required or 
‘authorised to be made or doné by a party in such court” 


PALANIAPPA CHETTIAR v. ALAGAN CHETTI: I. L, R. 44 M. 
740 P. C. ” 

In this case, the Privy Council hold against the opinion of 
the High Court that the custom of Patnibhaga or division bet- 
ween the children of a man according to mothers as dis- 
finguished from putrabhaga or division per capita which is the 
ordinary rule is established among the caste of -Athangndi 
Chetties resident in the village of. Vallalpatti. On account of 
the reference to the existence of such a custom in early 
writers, especially among the lower classes, fheir Lordships 
approached the question in what may be called ah indulgent 
mood and found the @vidence sufficient: : 
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Another. ‘custom also is found 'by their Lordships to bé 
proved -(the “High Courttalso found it proved) and 'that is the 
custom of Mooppu: or the right of a woman to have some 
property, allotted to her for maintenance when the husband 
takes another wife which is to go to her son on her death. 
Mvoopu corresponds to the species of stridhana known as 
Adhivedanika which a husband is expected to give to a 
superseded wife as a solatium. 


VEDACHALA MUDALIAR v. SUBRAHMANYA MUDALIAR: 
J. L. R. 44 M. 753 P. C. 

Barring the question of stridhana succession, no part af 
the Hindu law is so obscure as the rule of Bandhu succession, 
and ıt can by no means be said that the, latest .decision ‘of the 
Privy council has made the matterjany Faa On the other 
hand the Madras High’ Court had. ‘brought a certain amount of 
order where there was only chaos' ‘while the latest decision of 
the Privy Council taken with the two ‘earlier ones has Jeft us 
with a number of delightful generalities which when a practical 
application is sought to be made-of them will be found in the 


highest degree elusive. It is howevér worthwhile to focus the, 


rules.laid down by the ‘Privy Council in. the three latest cases 
which must in future form the? guide. In Ramachandra 
Martand Watkar v. Vinayak Venkatesh Kothekar 1 two principles 
are laid down | 

(i) Heritable relationship among bhinna gotra sapindas 
is gonfined to 5 degrees from the common ancestor. 

(ii) In order to be entitled to succeed, each i. e., the 
propositus and the claimant shouldibe the Sapinda of the mies 

A doubt is thrown as to whether the classes referred to ın 
Vriddasatatapa’s text -could-ibe! added to though ‘the 
enumeration of the members of each class‘may be illustrative 
and not exhaustive. Their Lordships do not elaborate as to what 
is meant by the classes referred to,in Vriddasatatapa’s text nor 
was tt-necessary for the case.jThe absence of any disapproval af 
Umaid Bahudur'v. Udai Chand 2 in'this case has led a Bench 
of fhe Madras High Court to hold that their‘ Lordships approve 
of the rule assumediin, that case viz., that}the propositus should 
be a descendant ofthe eine of the materal grandfather either of 

èl. (1914) I L. R. 42 Cal, 884, Z; . (1890) I.L, R. 6 C119. 


NOTES OF RECENT CASES. 


Spencer and 


Ramesam, JJ. S. A. No, 1612 of 1919, 
1921, July 27. 


M alabar Law—Sale of larwad Proper by karnavan— 
Major portion of the consideration binding—Alienation good, 


Where the karnavan of a Malabar tarwad sells tarwad pro- 
perty and it is found that the major portion of the consideration 
went towards tarwad necessities, the alienation ought to be 
upheld and the alienee need not be directed to pay the non- 
binding portion of the consideration, if as a matter of fact he 
had paid the whole consideration into the hands of the karna- 
van at the time of the sale. 


C. V. Ananthakrishna Iyer for appellant. 
o K.P.M. Menon for respondent. 


— a 


e Krishnan, J. z es 
1921, Angust, 1. C. R. P. No, 371 and 372 of 1920. 


Juritsdiction—Simall cause court—Suit for breach of coven- 
ant for titlek—Pr8vincial small cause couris Act, S. 23—Revision., 


A suit for damages for breach of covenant for title ona 
sale of land is a suit of a small cause nature. Ifa cougt re- 
turns the plaint in such a case tothe original side for tria 
under S. 23 of the Prov. Sm. C. C. Act the order ıs open to 
revision by the High Court under S, 25 of the Act. 


I. C. Veeraraghavan for K. Bhashyam for petitioner. 


K. S. Champakesa Iyengar for K. S. Krishnaswami Iyengar 
for respondent. 


The Offg., C. J. and 
Krishnaswami Rao, J. C. R. P. No. 426 of 1919. œ 
1921, August 2, 


Madras Estates Land Act, S. 3 (5)—Laud- holder—Minor 


imamdar in a Lemindari—Ejectment of “enantio ilor Reve- 
nue Court. å a 
g e 
e 


2 
6 
A minor inamdar holding under a posi settlement grant 
from a Zemindar is a “ land-holder ” within the meaning of 
S. 3 (5) of the Estates Datid-A’cth i! 2). ce 


- a 


Opinion of the majority in (1921) 1 M. W. ay a 
C. Rama Row for petitioner. 


~~ | 


) , \ 


The Offg., C aJs J. atid aan 
Krishnaswamy Rad, JJ. Y C. M.A. No. 282. of 1920) 
° 1921, August 2. , ) 


Civil Proceditre Code ©% 40° Rr. ly 3! and 4 ‘Order derecitng 
réceivér lo ‘render accounts ‘aud pay into court en moneys- 
aad ee, 7 ‘is 5 


ds} 


- An order óf court’ directing a Receiver’ to submit ‘accounts 
and to pay thè méneéy in-his' hands into’ court is not appealable’. 
It however the court enforces the ordér by attachment under | 
©. 40, R. 4 C. P. Code then there.1s an appeal ‘under ©. 43, 

t (s) of the C. P. Code. 


C. S. Venkatachariar for appellant, 


-= K.S, Jayarama Iyer for respondent. 
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Krishnan and i 
Odgers, JJ. S. A. No. 999 of 1920. 
1921, August, 19. 

Madras Estates Land Act, S. 13—Contract between land- 
lord and tenant for higher rate of rent—Improvements by ten ants 
after the Act—Effect, 

Where before the Estates Land Act a lawful contract was 
made between the landholder and the ryot for payment of wet 
rates for wet crops grown with the aid of the tenants’ improve- 
ments, but the improvements were effected by the ryot oe . 
after the passing of the Estates Land Act. 

Held, per Krishnan, J.—That the case fell within S. 13 3) 
of the Madras Estates Land Act and that the landholder was 
not entitled to claim wet rates. 

39 Mad. 84 distinguished. 

Per Odgers, J.—The contract being prior to the Estates 
Land Act, was valid and enforceable and the landlord was en- 
titled to claim the wet rates. 

* 39 Mad. 84 Relied on. 

C. V. Anantakrishna Iyer for appellant. 

eS. T. Srintvasagopalachari for respondent. 


Krishnan and 
Odgers, JJ. S. A. Nos. 1464 and 1465 of 1920. 
1921, August, 19. 

Contract—Consideratiou—Debt due by Manager of a joint 
Hindu Family becoming barred—Execution .of promissory nole 
by junior member in respect thereof—Liability. = 

Where a debt due by the manager of a joint Hindu family 
became barred and a junior member of the family executed a 
promissory note in lieu of the debt after it was so barred. Held 
Per Krishnan, J. (Odgers, J. dissenting) that there was consider- 
ation for the promissory note under S. 25 of the Contract Act 
and that the executant was liable. 

[Owing to the difference of opinion between the members 
of the Bench the case was referred toa third Judge under 
S. 98, C. P. Code]. 

C. V. Ananthakrishna Iyer for appellant. 

T. R. Venkatarama Sastri and C. a M ahadeva Iyer for ° 
respondents. Se S ne S so s Fy 
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The Offg. Chief Justice 
and Odgers, J. C. M. A. No. 325 of 1920. 
1921, August, 29. . 

Provincial Insolvency Act (III of 1907) S. 37—Fraudulent 
preference—Avoidance—Pressure—Meaning of. 

Where a transfer by an insolvent in favour of a particular 
creditor is impeached as a fraudulent preference the transferee 
does not discharge the burden of proof merely by letting in 
vague or general evidence of pressure on the debtor. He must 


. prove the existence of pressure from this or that particular credi- 
tor and must offer evidence of the specific acts or threatened 


legal proceedings relied on as constituting pressure. 
K. P. M. Menon for appellant. 
B. Jagannatha Doss for respondent. 





Oldfield and 
Ramesam, J]. A. S. No. 377 of 1919. 
1921, August, 31. 
Execution sale—Mortgage decree—Order absolute—Death 
of pursne morlgagee—Legal representatives not brought on record 


Execution sale—Legality of. 


In a suit for sale by a prior mortgagee the puisne mort- 


' gagee was impleaded as a party and an order absolute for sale 


was eventually ‘obtained after due notice to all the parties- 
Subsequent to the order absolute. the puisne mortgagee 
died but the properties were sold without his legal representa- 
tives being brought on the record. Held, that the execution 
sale was void and did not require to be set aside by the re- 
presentatives of the puisne mortgagee. 

25 Bom. 337 (P. C.) 32 Cal. 296 (P.C.) 31 All. 57 


_(P. C.) Referred to. 


T. Rangachartar and K. Bhashyam Iyengar for appellant. 
T. Narasimha Iyengar and A. Ganesa Iyer for respondent, 





Odgers, J. | i 
Crl. Rev. Case No. 339 of 1921.. ° 
1921, August, 31. 
“Criminal Procedure Code, Ss, 245, 253, 350, 435; 436— 
Charge framed—tTrial 3 suecessor<Acnsitlal. 


Five accuseds were charged with rioting and assault and 
the > Magistrate after inquiry framed a charge against them under 


- 5 


e 

Ss. 147 and 324, I. P. C. He was transferred and succeeded 
by another Magistrate who granted a de novo’ trial under 
S. 350, Cr. P. Code, and discharged the accused. The District 
Magistrate set aside the order of discharge and directed further 
inquiry. Held, that the order of discharge was in effect an 
acquittal and the District Magistrate had no jurisdiction to 
interfere with it. 38 M. 585 Rel. on. 


R. Kesava Iyengar for petitioner. 
V. L. Ethiray for Public Prosecutor for the Crown. 


Oldfield and 
Ramesam, JJ. A. S. No. 145 of 1917. 
1921, September 1, 
Civil Procedure Code, O. 21, Rr, 58, 63—Clatm by mort- 


gagee—Attachment not effected—Rejection of claim—Suit on 
morigage—Limitation—Limitation Act, Art. 11. 


In execution of a money decree certain properties were 
ordered to be attached but no attachment was actually effected. 
A mortgagee of the properties put in a claim that the proper- 
ties should be sold subject to the mortgage and the court” 
passed an order purporting to dismiss the claim petition. The 
mortgagee brought a suit to establish his right as mortgagee 
but withdrew the suit with liberty to sue afresh finding there 
was no valid attachment of the property. The mortgagee 
then ‘sued on the mortgage more than a year. after the date of 
the order on the claim petition andthe purchaser of the pro- 
perties pleaded that the suit was barred by Art. 11 of the L%m. 
Act, 

Held, that as the mortgagee had wrongly invoked the juris- 
diction of the court and obtained an order adverse to him, 
he was bound by the order on the claim proceedings until 
it ‘was set aside, and that the present suit was barred by 
limitation. 

. 1r Bom. 153 s 11 Bom. 160. 

Ex parte Pratt L. R. 12 Q. B. D. 334 Relied on. 

C. S. Venkatachariar and V. K. Srinivasa Iyengar “for 
appellant. 


T. Rangachariar and E. Duraisami Tye for respondent, 
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The Officiating Chief ; 
Justice and ea S. A. No. 28 of 1921. 
1421, September, 1 


Decree—Amendmeni—Labpse 3 of Hine—Righis of third 
parties affected—Estoppel, y is 


Between the dates of the sli and final decree in a 
mortgage suit, some of the mortgaged properties were sold to 
appellants by a person who was in histurn a vendee from the 
mortgagor. The preliminary decree provided for the drawing 
"up of the “usual mortgage decree” but the final decree did 
not give interest at the contract rate till the date of realisation. 
An application to amend the final decree by awarding the con- 
tract was put in more than 6 years after the passing of the 
final decree and after the mortgagee decree-holder had twice 
applied for execution of the final decree as originally passed 
and had even realised a portion of the decree-amount by sale 
of some of the properties. The appellants objected to the 
amendment on the ground of estoppel and on the ground that 
an amendment should not be allowed to prejudice the rights of 
¿third parties. Held, that there was no estoppel by reason of 
the decree-holder having executed the unamended decree and 
' that the doctrine that an amendment should not be allowed to 
prejudice the rights of innocent third parties, had n applica- 
tion to the case. 

Hatton v. Harris (1892) A. C. 547, 558° distinguished. 

K. Bhashyam Iyengar for appellant. 

e P-S. Narayanaswami Iyer for respondent, 


7 


Krishnan, J. l . 
C. R. P. No. 780 of 1920. 
1921, August, 23. 


Civil Procedure Code, O.9, R. 13 proviso—Suit against 
several defendants clatming distinct reliefs—Suit by reverstoner 
against aliences from widow—Possession of distinct items claimed 
against several defendants—All the defendants ex parte—Ex- 
parte decree—Sufficient cause for non-appearance of some of the 
defendants— Whether decree against all the defendants can be 
set aside—Point common to all the defendants—Whether a` 
ground for setting aside the ex-parte decree against all the 
defendants, 


Where a person claiming to be the reversioner sues to 
recover distinct items of properties against several defendants 
claiming under the widow and the defendants were ex parte 

| and an ex parte decree was passed against them all, the decree 
can be set aside only in favour of such of the defendants as 
had sufficient cause for not appearing at the time of hearing 
and not against all the defendants. ' | 

The fact that there is a point common to all the defends 
ants is no ground for setting aside the decree against all the 
defendants. 


C. A, Seshagiri Sastri for petitioner. 


V. C. Virargghavan for K. Bashyam Atyangar and 
T. K. Vijiaraghavalu Naidu for the respondent. 
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Krishnan, J. ž 
Cri. Rev. Case No, 245 of 1921, 
1921, September, 12. 
Criminal Procedure Code, S. 48¥—Award of maintenance 
—Evidence—Rate of maintenance, 


Where a Magistrate awarded maintenance to the complain- 

„ant under S. 488 Cr. P. Code, without taking any evidence as 
to whether the accused really neglected or refused to maintain 
his wife and where the only material appearing on the record 
is a statement by the accused that he was willing to maintain 
his wife. Held, that an enquiry as to the neglect or refusal of 
the husband to maintain his wife should fhave been made and 
further evidence should have been taken as regards the exptenses 
N R C—3 : 
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® 
of the accused and the wants of the complainant before deter- 
mining the rate of maintenance. 
Salem Ramaswami Iyer for petitioner, 
N. Ramachandra Iyer for respondent. 


The Offg. Chief Justice 
-and Odgers, J. C. M. A. No. 177 of 1920. 
1921, September, 14. 


Provincial Insolvency Act, Ss. 4 and 36 — Insolvency— 


` Adjudication of debtor—Voluntary tranusfer—Setting aside 


Procedure. 

In a petition by a creditor for adjudicating the debtor in- 
solvent, the act of insolvency relied on was a voluntary transfer 
of his property by the debtor. The court added the alienee as 
a party to the proceedings and after inquiry made an order ad- 
judicating the debtor insolvent and setting aside the transfer. 
Held, that the procedure of the court below was irregular. It 
was only after the order of adjudication was made that the 


_ question of avoiding the transfer would arise and the transfér 


could be avoided only at the instance of the Official Receiver. 
V. Raniadoss for appellant. 
N. Rama Row for respondent. 


The Offg. Chief Justice 
and Odgers, J. C. M. S. A. No. 184 of 1920. 
1921, September, 14. 
Executton—M origage decree—Refusal to deliver title deeds 
—Dtimages. 

_A mortgagor obtained the usual decree for redemption. 
The decree did not specify what documents of title should be 
returned by the mortgagee to the mortgagor nor did it provide 
for any damages to be paid in case of default in returning the 
documents. In execution of the decree the mortgagor applied 
for damages being awarded against the mortgagee for failure to 
return the title-deeds. Held, that the question of damages’ 
could not be determined in execution but should have been 
provided for in the final decree, 

E. Sankaran Unni for appellant. 
C. V. Ananthakgisrta Iyer for respondent. 
se 
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° , 9 
Phillips and 
Krishnan, JJ. C. M. P. No, 2031 of 1921. 
1921, September, 15. l 

Civil Procedure Code, O. 45, R. 13—Stay of further proceed- 
1ngs—Appeal to the Privy Council—Power of High Court. 

If in a suit for partition the High Court on appeal re- 
mands the case to the lower court for passing a preliminary 
decree and an appeal ıs preferred to the Privy Council against 
the order of the High Court it is not competent to the High 
Court to stay further proceedings in the suit pending the deci- 
sion of the Privy Council. 

42 A. 170 Referred to. 


T. R. Ramachandra Iyer and N. A. Krishna Iyer for 
appellant.. l 


C. V. Ananthakrishna Iyer for respondent. 





The Offg. Chief Justice \ 


Kumaraswaimt Sasir: ' 


hid Odes) ? C. R. P, No 517 of 1920, ; 
- 192%, September, 


Madnas Survey and Boundaries Act (IV of 1897) S. 20— 
Tenani— Rent free tnamdar—Liability to pay cost of survey. 

A rent-free inamdar in a zemindari is not a “tenant” 
within the meaning of S. 20 (3) of the Survey and Boundartes 
Act and he is not liable to contribute to the cost of the survey. 


B. C. Seshachalla Iyer for A. Krishnaswami Iyer Tor 
petitioner, 
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T. M. Ramasaimti Iyer for Ch. Raghava Rao for respondent. 


The Offg. Chief Justice, 


. Kumaraswami Sastri 
i and Odgers, JJ. b C. R. P. No. 1120 of 1919, 


°1921, September, 19. J 


Railways Act, Ss. 77 and 140—Consignment of goods «by 
ratlway—Negligence of railway servanits—Damages—Notice of 
claim to whom to be gwen. 


A notice of claim for loss of goods’ consigned bya Ral- 
way alleged to have,been caused by the negligence of its 
servants must be given to the Agent of the Railway in the e 

N R C—4 
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absence of any rule or bye law to the effect that such claims 
might be sent to the District Traffic Superintendent. 

N. A. Krishna Iyer for petitioner. 
T. L. Venkatarama Iyer for V. Visvanatha Sastri for res- 
pondent. i 


Spencer and Kumai a- 
swam Sastri, JJ. ' Cr. M. P. Nos. 409 to 411 of 1921, 
1921, September, 19, 

Martial Law Ordinance II of 1921—Martial Law area— 
Arrest of person outside Martial Law area for an offence com- 
milled in the area by a Martial Law Magtstrate—Legality of — 
Habeas corpus—Power of High Court to issue writ. 


Per curiam: A person accused of an offence alleged to 
have been committed within the Martial Law area under the 
Martial Law Ordinance (II of 1921) can be legally arrested 
outside such area. The provisions of the Criminal Procedure 
Code are not totally abrogated or suspended by the introduc- 
tion of Martial Law in a particular area. The High Court has 
power to issue a writ of Habeas corpus even outside the City 
of Madras. | 


6 Beng. L. R. 392 ; 36 M 72 followed. | 

Per Kumaraswam: Sastri J.,: S. 16 of the Martial Law 
Ordinance (II of 1921) cannot apply to cases where the acts of 
the Martial Law Magistrate are wholly without jurisdiction, 
e. g., where he triés persons or passes sentences in respect of 
offences outside the Martial Law. An arrest made outside the 
Martial Law area by a summary Magistrate appointed under 
the Martial Law, who is also a Sub-Divisional Magistrate of the 
place, 1s irregular but not without jurisdiction, When a Magis- 
trate vested with more than one power under one of which 
only he has authority to order a remand, purports to act in 
the exercise of another power which gives him no authority to 
do so, the case is one of irregularity which can be cured by 
amendment of the order especially where there is no prejudice 
to the accused. | 

S. Srinivasa Iyengar and P, Govinda Menon for petitioner, 

Public Prosecudor (J. C. Adam) for the Crown. 


$ 
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Spencer and E 
Ramesam, JJ. ? A, S..Nos, 193 and 202 of 1920. 
1921, October, 3. | l 
Inam—Service inam lands—Partition—Convenience. 
Where lands are held as a service inam in respect of an 
office in a mosque it is open to the office-holders to partition 
the lands among themselves for the purpose of convenients 
enjoyment during their life-time.’ 
V. S. Narasimhachar for P, Venkataramana Row for appel- 


lant.. 
T. R. Ramachandra Iyer and N. R, Sesha Iyer for respon- 
dent. 
Kumaraswami | 
Sastri, J. C. R. P. No. 751 of 1920, 
1921, October, 7. 


Principal and agent—Authority ambiguous—Co ustruction 
—bona fide contract by agent—Binding on principal. 


Where the instructions given to an agent are ambiguous 
and are capable of more than one construction, every act done 
by him in good faith which is warranted by any one of those 
constructions is deemed to have been duly authorised though 
the construction adopted and acted upon was not the one in- 
tended by the principal. 


Ireland v. Luringston L, R. 5 H. L. 395 followed, 
C. A. Seshagiri Sastri for appellant. 
A. V. Visvanatha Sastri for respondent, 





Oldfield and | 
Krishnan, JJ. C. R. C. No, 138 of 1921, 
1921, October, 7. 
Railways Act, Ss. 42 and 109—Reservation of compartment 
gor Anglo-Indians and Eurasians—Reservation ritles— Requisi- 
tion by stationmaster, 


The accused entered a railway compartment represented by 
the Stationmaster to have! been jreserved for Anglo-Indians 
but to which no reservation card signed by the Statjonmaster as 
required by Rule 172-A of the Trafic Working Ordets had heen 
affixed, Held Per Krishnan, J., e 

NRC75 
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vation of the compariment, that the mere representation ‘of the 
Stationmaster that’ it-was reserved did not constitute notice to 
the public and that the accused had committed no offence 
under S. 109 of the Railways Act. 

Per Oldfield, ‘J. “Even if the RT reservation card 
Signed by the Stationmaster was not labelled én the coinpart- 
ment, the requisition ‘of the Stationmaster was clear notice to 
the accused of the fact of reservation and the accused commit- 
ted on: offence under S,-109 of the Railways Act in entering the 
‘compartment. The Railway Company as owners of the rolling 
stock and other. property. had wide powers in the matter of ar- 
ranging for the convenience and accomodation of the traffic. The 
Railway could validly reserve a compartment for the conveni- 
ence of individual passengers or a class of passengers and a 
reservation in favour of Anglo Indians did not amount to undue 
preferencé ander S.'42 (2) of the Railways Act. 3 . 

, S. Srinivasa Iyengar and A, C. ` Sampath Iyengar for 
petitioner. . 
Public Prosecutor for the Crown. 


a one” tee ee 


. iF e 7 
i à + .. iy à 


` Oldfield and ` Sa 
“Krishnan, JJ: ` °$ Cr. M. P. No. 138 of 1921° 
` 1921, October; (ire | 


Criminal Procedure Code, Ss, 213 and 215—Commiimeni to 
Sessions—Power of High Court to.quash commitment. ‘+ 


On a charge of dacoity under S. 395 I., P. C., the accused 
set up the plea of a bona fide claim of right’ and the-Sessions 
Judge referred the case to the High Court to quash the commit- 
ment on the ground that “ dishonest” intention was absent. 
The High Court . held that the question of dishonest intention 
was a mixed question’ of law and fact to be decided on a bal- 
ancing of the relevant considerations and evidence. as a whole, 
and the High Court could not quash the commitment at that 
stage. x 

e2 Weir 202 distinguished. #2 

Public Pr osecntor for the Crown. ` 


Messrs. C.. Narasimhachariar sind T: K, aman ihaha: 
chariar for the accused. Pg a i 
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Kumaraswami ; 

Sastri, J. C. R. P. No. -i of 1921, 
1921, October, 13. 

Civil Procedure Code, O. 6, R. 17—Legal representative— 
Amendment of plaint—Practice. 

Where a plaintiff dies pending a suit and his legal repre- 
sentative comes on record it is not open to him to amend the 
plaint by introducing a cause of action personal to himself and 
which he might make the ground for an independent suit of 
his own. | 

A, Krishnuaswami Iyer and B. C. Seshachalla Iyer for peti- 
tioner. 

L, A. Govindaraghava lyer and 4, Ramachandra Iyer for 
respondent. 





Kumaraswami ` 
Sastri, J. S. A. No. 1464 of 1920. 
1921, October, 13. 

Coniract Act, S. 25—Contr act—Consideralton—Debt due by 
manager of a joint Hindu frinily becoming barred—Execution of 
promissory note by junior member in respect thereof —-Liability. 

Per Kumaraswam: Sastrı J. (agreeing with Krishnan, J. 
and dissenting from dgers, J.) : 

Wher a: debt due by the manager of a joint Hindu family 
became barred and a junior member of the-family executed a 
promissory note in lieu of the debt after ıt was so barred, Held 
there was consideration for the promissory note and the 
executant was a “ debtor” within the meaning of S, 25 of the 
Contract Act. 

C. V. Ananthakrishua Iyer for appellant. 

T. R. Venkatarama Sastri and C. V. Mahadeva Iyer for 
respondents. i 


Spencer and , 
Ramesam, J]. O. S. A. 23 of 1921. 
1921, October, 19. 


Hindu Law—Successton—Bhaxdtus, 

A step-sister’s step-son is not a heritable bhandhu under 
the Hindu law. Texts and cases reviewed. 

A. Krishuaswami Iyer for appellant. e ; 

T. R. Venkatarama Sastri and 4, Nařasimhachari for Tes- 
pondents. ° 
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Spencer and 4 r 
Ramesam, JJ. A. S. No. 149 of 1920. 

1921, October, 21. Me g 

“Hindu Law—Adoption—Co-widows—Junior widow adop- 

ling without consent of senior — Senior widow living apart 

during. husband's oe aT i = Consent. of P 

„Requisites of. 


“An adoption by a ‘junior widow with the consent of the 


Sapindas: but without properly asking: for the consent of the 


senior widow is invalid. The senior widow has the preferential 


Tight to adopt to her’ husband. 39 Mad. 772;2- M. L. J. 72 


followed. 


' «The senior widow does not lose'‘her preferential*right to 
make an adoption merely because she had been living away 
from her husband for a long period during his life-time and 
until his death; where no adultery or other misconduct is 
proved, mere residence apart from her. husband does not affect 
her right. i ° 

_ A junior widow,, before she can make a valid adoption 
must ask the senior widow to make the adoption herself and 


if she iv unwilling to do so, then, to agree to am adoption 


by the junior widow. A notice sent by the junior widow to 
the senior stating that the adoption made by their husband 


should .be confirmed and asking for a statement of the views of 
‘the senior widow is not a sufficient. compliance with the 
requirements of the law, 


Per Ramesam, J. The principle of Hin du law that of iwa 
widows, the senior has the preferential right to adopt applies to 
Sudras as well. In their case though Datta Homam is not 
essential for: the validity of an adoption, adoption is nọne the 
less a religious act. 

A consent given by a sapinda to an adoption by the widow, 
on the erroneous representation that the act was in accordance 
with ihe wishes of her deceased husband, 1S ineffectual. , 

A prohibition to adopt must be either express or er be 
inferred from -equally clear evidence ofsintention on the part of 
the husband that his- widow should not adopt to him. 23 Bom, 
789 foll. (r320 B, P. J. 191 distinguished. 

. T,’Rangachariar and S. Panchapagesa Sastri for’ appellant. 

A. Krishnaswam: Iyer and K., | Balasubramanta Iyer, for 
respondent. 
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| The Officiating: Chiéf : - Rg e 
-Justice.and, Odgers; J. C. M. A. No, 310:to 312 of 1919... 
1921, October, 19. a 

Evidence Act, S. 90—Copies of documents—Presumption as 
to genuineness—I nam—Grant—Presumption. 

The presumption under S. 90 of the Evidence Act‘ applies 
to copies of d6écuments proved to have been prepared from the 
original, The presumption laid down by the cases in 40 M: 
1012 P. C. and 43 Mad. 166 P. C. has no application to cases 
where the original inam grant itself is forthcoming. ‘In such 
cases the Court has only to construe the grant according to its 
terms and the subsequent conduct of the parties is irrelevant, 

P: Narayanamurli and K. Ramamurti for appellant. 

V. Ramadoss and C. H. Raghava Row for respondent. 


m p 


Spencer and i : 
Ramesam, JJ. § O. S, A. No. 97 of 1920. 
1921, October, 19. =. l fi S 
Insolvency—Sust by Official Receiver—Leave. to ste—Weant, 
of—Objection by parties, 

.An objection to a suit instituted by an Official Receiver 
on the ground that leave of the court has not been granted for 
its institution is not fatal to the suit. Such an, objection is 
one primarily for the court and not for the parties, 

T. V. Gopalasami Mudaliar for appellant. 


O. T. Govindan Nambiar for respondent, ° 





——— 


The Officiating Chief 
Justice aud Odgers, J. O. S. A. No, 81 of 1921, 
1921, October, 24. | 
Presidency Towns Insolvency Act (III of 1909) Ss, 52, (2) 
and Yemi Order and disposition ”—Pledge of goods by insolvent, 
Equity of redemption in goods —. Avoidance of transfer—. 
Bona fides, if essential under S. 57, S y > 


The owner of certain goods pledged them with A and 
subsequently gave a letter of hypothecation of the same goods 
to B who was already his creditor. Subsequently ‘the: owner 

e was adjudicated insolvent on his own petition, Held’ that lhe 
N R C—6 ` 
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e 
goods were not.in the order or disposition, of .the insolvent. 
within the meaning of S.:/52.of the. Presidensy’ Towns Insol- 
vency Act. | al 
‘Greening v. Clark 4 B’ & C. 316. Webbv. Whinney 


18 L. T. 523 Relied on, ou ae 
` Àn equity of redemption in goods. ts not “goods” within 
the meaning of S. 52 of the Act. a | 

Colonial Bank v. Whinney 30,Ch. D..261 (Q. A.) 11 ADC. 
- 426 followed. a | a <3 
The doctrine of relation back, of the trustee’s title to the 
act of bankruptcy will not prevail against any security taken by 
creditor for his antecedent debt at a time when no insolvency 
petition had been presented. Bona fides is not necessary to 
enable a transferee to seek the protection given by S. 57 of the 
Pres. T. Insol. Act. 39 Mad.-25@-doubted. 


Hon’ The Advocate General and O. T. Govindan Nambiar 


for appellant. E , o 
A. Krishnaswami Iyer M. Subbaraya Iyer and N. Sivarama- 
skrishna Iyer for respondent.. l : 


Fustice and Odgers, Jẹ °C. M. A. No. 44 of 1921. 
- 1921, October, 25. 
Estoppel—Statement in sale proclamation—E.xecution ‘Sale 
Setting aside—Decree holder selling his own property by ‘mistake | 
as that of his judgment-debtor—Confirmation of sale—E fféct of. 
In execution of a monéy decrée the decree holder brought 
his own properties to sale by mistake, as those of his judgment 
debtor. The properties were sold in execution, purchased by 
a stranger and the sale was confirmed\in due course. On ‘an 
application by the decree-holder to set aside the sale. Held (1) 
that the decree-holder was estopped from setting up’ His own 
title to the property in the face of the representation in thè 
sale proclamation, and (2) that in any event, the decree-holder: 
could not apply to set aside the sale, after its confirmation.. 
Si Panchapagesa Sastr, for appellant. . Ba y 3 
7 K.-S. Ganapalhs Iyer-tor respondent. ia a ia fuk, 4S 
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ee -Oldfiebd and Poy ep agen wes oe = 
Krishnan, JJ. A. S. No. 374 of 1919. Bees 
1921 November, 3, ne E Pa 


Interest—Damages—Money-had and received, 


In an action for money had and received by defendant. td 
the piaintiff’s-use, it ig open to the court to award interest by 


way of damages. ; 
1 


K. y, Krishnàaswarhi Iyer for appellant, 


A.  Krishnaswami, Iyer and K. Daab amani Iyer for 


respondent. l S 
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e > r i f t 1 DEE 
Officiating Chief Justice S a a 
- -and Odgers, J. S. i No. 1492 of a Be! 
. I92ZL November, 8.- ) . 


Foreign daien are to: _jurisdiction—Submission 


ree . o 


a 


by ee of action, 


*In a suit in a British Indian Court on a ean judgment 
objection was taken by the second defendant that ‘that court 
had no jurisdiction to-try the case and therefore the judgment 
was not enforceable in British. India. It was found that the 
second defendant had given a power. of attorney ‘to..thé first 
defendant authorising him inter alia-to institute and defend 
suits in the foreign court and the first defendant had accord- 
ingly instituted and several suits on behalf of the second de- 
fendant in that court. 


k 


Held there was an implied submission to the jurisdiction 
of the foreign court by the second defendant both on the 
ground that there was a choice of that forum by him through 
the frst defendant and on the ground that the powers granted 
to the first defendant under-the-power of attorney amounted to 
a repreSentation to strangers that the second defendant would 
submit to that jurisdiction, 


Ramanatha Chettiar v. Kalimathu Pilla 37 Mad. 193 
Relied on, 


To constitute a submission to the jurisdiction of the foreign 
court it isnot necessary that the defendanf should have been 
e resident within its territorial jurisdiction at the time of actidn. 
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Ks Krishnamachariar and N. R. Govindachariar for appel- 
lant. : RS ae bi 

K. Bhashyam and K. Narasimha Fyengar for respondent. 


oO), 





Officiating Chief Justice moo A 
and Odgers, J. | S. A. No. 1563 of 1920. 
1921 November, 11. ‘4 
Madras Estates Land Act Ss; 112 and 189— Rent sale—Sutt 
- for ejectment in civil court—Plea that sale is vitiated by fraud if 
open. — _ | 
‘In a suit for ejectment in a civil court by the purchaser of 
a holding at a sale in execution of a decree for arrears of rent, 
treating the defendant as a trespasser, it is not open to the latter 
to resist the suit on the ground that the rent sale in favour of 
the plaintiff was voidable on account of fraud. The defendant 
should have set aside: the'sale by taking the appropriate pro- 
-° ceedings in the Revenue Court and having omitted to do sọ, 
could pot set up the voidable character of the sale in defence 
, in the civil court. 


. Lakshmidoss v, Roop -Laul (1906) 30 M. 169 distinguished, 
| ' Ky. Rajah Iyer for appellant. 
- K. S. Ganapathi Iyer for respondent. ' 
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The Officiating Chief ne 
Justice and Odgers, J. C. M, A. No. 109 of 1921, 
1921, November 16. 

Morigage—Preliminary decree—Final decree—Preliminary 
decree under S. 88 of the T. P. Act—Appeal after new C. P. C., 
1908—Application for final decree—Limitation Act, Art. 181. 

Where a preliminary decree for sale ina mortgage suit 
was passed under S. 88 of the Transfer of Property Act and 
that decree was modified on appeal after the new C. P, Code 


1908 came into force, Held, (1) that a final decree had to be ° 


passed under O. 34, R. 5 of the C. P. Code and (2) that the 
application thereof had to be made within the period of 3 
years after the date of the decree on appeal. 

13 L. W. 37 ; 46 C. 670 distinguished, 

44 M. 714 followed. 

C V Ananthakrishna Iyer for appellant, 

B, Sittarama Row and Chidambaram and Martandam for 
respondent. 

Krishnan and 


Odgers, J]. S. A. No. 1465 of 1920. 
192d, November, 15. 


Limitation Act S. 10—Trust—Express trust—Conveyance 
in favour of defendant—Consideration furnished by plaintiff— 
Suit for accounts—Limitation. 

Where properties are conveyed to defendants but the con- 
sideration for the sale is paid out of the plaintiff’s moneys in 
their hands, there is no express trust but only an implied tyst 
in favour of the plaintif under S. 82 of the Trusts Act. Conse- 
quently a suit by the plaintiff against defendants for possession 
of the properties and for accounts, is not governed by S. 10 of 
the Limitation Act. 

C. V. Ananthakrishna Iyer for appellant, 

T. R. Venkatarama Sastri for respondent. 





(Spencer nnd Kumara- | 
sami Saetri, J]. A. S. Nos. 284, 287 and 288 of 1920. 
1921, November, 16. 


Land Acquisition Act, Ss. 9, 10 and 25—Land Acquisition 
proceedings— Widow—Reversioner—Right tointervene. 
Notice. under S. 9 of the Land Acquisition Act wa’ served 
only on the widow in passession of an estate compulsorily 
NR Q7 
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acquired by the Government. The reversioners were not served 
with notice of the ‘proceedings, The Collector made an award 
at a rate lower thari that claimed by‘the widow but the widow 
accepted the award and kept quiet. The reversioners made an 
application fora reference to court under S. 18 of the Act claim- 
ing a larger amonnt. The Court below while holding that the 
collector's award was below the market value of the ‘property 
acquired by Government, held that the widow as well as the 
reversioners were bound. by the claim made before the collector 
by the widow under S. 25 of the Act. Held on appeal that the 
reversioners had a right to intervene in the proceedings and to 
claim a reference to court, that they were not bound by the 
claim made by the widow and that they were entitled to have 
the market value of the property properly ascertained before 
applying for investment. 

V. Visvanatha Sastri for appellant. 

Gcvernment Pleader for respondent: 





The Offg. Chief Justice e 
and Justice Odgers. C. M. A. No.-89 of en 
°- 1921, October, 14. : 


C. P. C., S. 47, Cl. 2.—Conversion gi into an Execution 
application—Su bject to any question of limitation—- Whether. the 
Court is bound to decide the question of limitation first before 
entertaining the suit as a proceeding in execution under S. 47 (2). 

Where a suit for an injunction restraining the defendant 
from executing a money- -decree against the plaintiff on the ground 
of tn agreement entered into between the parties before decree 
was held by the first court to be barred under S. 47, C. P. C. 
and the lower appellate court while agreeing with the trial court 
that the suit was barfed remanded the case with a direction to 
treat it as an execution proceeding under S. 47 (2), 

Held, on appeal from the order of remand, that the lower 
appellate court was not bound to decide the question of limi- 
tation before having the suit treated as an Execution application 
and that the question of limitation might vs left to be decided 
by the executing court. 

K. R. Narayanaswami Atyar and S. Rangaswami oe 
for appellant. - 

> Gaunapatisundarani Aiyar for N, Swaminatha Atyar for 
respondent, or è 
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® 
The Chief Justice 
and Odgers, J. O. S. A. No. 61 of 1921. 
1921, November, 23, 

Presidency Towns Insolvency Act, S. 7—Powers of Insolvency 
Court—Decision on questions affecting title of the insolvent to 
properties—Adjudication on claims by strangers, 

A Hindu father conveyed ancestral property for. alleged 
necessity and for discharging antecedent debts, agreeing at the 
same time, to indemnify the purchaser against any possible loss 
that might arise in case the vendor’s sons, who were minors, . 
succeeded in getting the sale set aside, The indemnity was 
secured on the remaining properties of the vendor. The ven- 
dor eventually became an insolvent and his properties vested 
in the Official Assignee who applied to the Court for a direc- 
tion to sell the properties of the insolvent free of the claim 
under the indemnity. The purchaser as well as the minor sons 
of the vendor were made parties to the application. Held, 
confirming the Judgment of Coutts Trotter, J. (1) that the 
Insolvency Court had power under S. 7 of the Pres. Towns, 
Ins, Act to adjudicate on the validity of the sale so as to bind 
the purchaser and the minor sons of the vendor (insolvent) p 
(2) that the sale was binding on the sons of the vendor, having 
been effected for purposes binding on the family ; and (3) that 
the properties of the insolvent should be directed to be sold 
free from any liability under the indemnity deed, 

K. V. Krishnaswami Iyer for appellant. 

H. D. Cornish & S. G. Sadagopa Mudaliar for respondent. 
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Kumaraswami Sastri © 


and Devadoss, J]. S. A. No. 586 of 1920. ` 
1921, November, 24. 


Hindu Law—Widow—Surrender—Grant of absolute right 
in a portion of the estate for maintenance. 

Where a Hindu Widow surrenders her estate in favour of 
the next reversioner in consideration of her being given an 
absolute estate in a portion of the lands surrendered, ‘as a 
provision for her maintenance, the surrender is valid under the 


Hindu Law. 7 i - 


A. Krishnaswami Iyer and K. Balasubramania Iyer for 
appellant. 
A. Visvanatha Iyer for respondent. 
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Spencer and Kwumara- | 
swami Sasiri, JJ. -b A. S.No. 13 of 1921. ' ` 
1921, November, 23. 


Wie Possession—Co-owners—Portion of the propery: in 
the occupation of co-owner —No bar of limitation. 

If a tenant-in-common is 1n possession of a portion of ‘the 
properties held in common by himself and his co-tenants, there 
is no bar of limitation, for a suit by him for recovery of his 
share of the properties in the possession of the other’ co- 

° tenants. | 

B. Sitarama Row and K. Srinivasa Row for appellants, 

A. Krishnaswamı Iyer for respondents, | 


| 





Spencer and Kuimara- 
swami Sastri, JJ. i A. S. No. 254 of 1920. 
1921, November, 30. 
. Hindu baw Joini family—Debis—Trade—lIllegal pados 
Liability of other members, l 
It is not competent to a member of a Joint Hindu family 
to embark on a new trade so as to bind the other members "of 
he family or their share of the family property. Where a 
member of a Joint Hindu family enters on a trade prohibited 
by law,'e. g. in contravention of the terms of an opium 
licence, there is no presumption that the trade is a family trade 
and the other members of the family would not be liable. 
T. Rangachariar and P. Somasundaram for appellant. 
. S. Srinivasa Iyengar, D. Appa Row and C. Rama Row for 
s. respondents. 
Ayling and : 
Venkatasubba Row, H ' C. M. A. No. 63 of 1921. 
1921, December, 1 


Civil Procedure Code, S. 144— Execution sale—Decree modi- 
fied on appeal and decree amouni reduced—Effect on cxecution 
sale. ; 

In execution of.a decree for money, several items of pro- 
pesty were sold and the decree was satisfied.. Subsequently the 
decree was modified on appeal and the amount due thereunder ' 
was reduced by Rs, 200. It was found that the sale of all 
the items was necessary to realıse the amount of the modified 
dectee, though the sale fetched Rs. 200 more thane was 


21 


necessary to satisfy the decree. On an application by tie 
Judgment-debtor to set aside the execution sale, Held, that the 
execution sale could not be set aside and all that the Judgment- 
debtor was entitled to, wasa refund of the sum of Rs. 200 
realised in excess of the modified decree, 

27 M. 98 Distinguished. 

A, Krishnaswami Iyer and Ch. Raghava Row for appellant 

C. Madhavan Nair for respondent. 





Venkatasubba Row, JJ. 
1921, December, 6, 

Civil Procedure Code, O. 22, Rr: 3 and 10—Morigage—Pre- 
liminary and final decree—Death of plaintiff-after preliminary 
decree—A batement. 

A mortgage suit continues as a pending suit after the 
preliminary decree is passed and till the passing of a final 
decree, Consequently where .the plaintiff dies after „the preli- 
minary decree and his legal representative is not brought on 
record within the period of three months prescribed by law, the 
suit abates and must be dismissed. , An application to continues 
the euit by a legatee of the deceased plaintiff does not fall 
within O. 22, R. 10 which applies only to cases other than those 
covered by O. 22, Rr. 1 to 9 of the C. P. Code and does not 
therefore cover a case of devolution on the death of the plaintiff. 

“iC. Rama Row for appellant. 

G. Lakshmanna for respondent. 
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Ayling and l e 


Ayling and. B 
Odgers, JJ. S. A. No. 1077 of 1920. 
1921, December, 7. 
Hindu Law—Adoption—Orphan—Estoppel—Prescription, 
The adoption of an orphan is invalid under the Hindu 
law and such an adoption cannot be validated by reference to 
the doctrine of estoppel. An estoppel cannot be founded 
en a representation as to a matter of law. 
Per Ayling, J.:—It is not open toa person to acquire a 
title as an adopted son by prescription. 
C. V. Ananthakrishna Iyer for appellant. 
A, Krishnasamt Iyer and B. C. Sgshachalla Iyer for 


respondent. ; a ' 


C] 


22 


‘@ 
Ayling and Venkata- 

subba Rao, J]. C. M. A. No. 139 of 1920, 

1921, December, 7. | 

Limitation Act, S. 19—Ackuowledgment—Prior statements 
in writing— Effect of. 

An acknowledgment of execution isnot an acknowledg- 
ment of liability subsisting at the date of acknowledgment. An 
acknowledgment that the liability existed at some particular 
time is not an acknowledgment for the purposes of S. 19 of the 

"Limitation Act. ' 


/ 
33 Cal. 1047 (P. C.) distinguished. 
K. V. Sesha Aiyangar for appellant. 
V. S. Vaz for respondent. 


Ayling and Venkata- 
2 subba Rao, JJ. C. M. A. No. 295 of 1920. 
: 1921, December, 7. 

Provincial Insolvency Act S. 56-——Power of Insolvency Court 
*to put purchaser from Official Receiver in possession. 

Under the Provincial Insolvency Act (V of 1920) the 
Insolvency Court has power to inquire into the title of a person 
claiming adversely to the insolvent and if necessary to put the 
purchaser from the Official Receiver in possession of the pro- 
perties purchased by him as against the adverse claimant. 

A, Krishnaswami Iyer and M. Subbaroya Iyer for appellant. 

K. V. Krishnaswamti Iyer for respondent. 
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PRIVY COUNCIL. 


PRESENT : LORD BUCKMASTER, LORD DUNEDIN, LORD 
SHAW AND SIR JOHN EDGE. 


[On Appeal from the High Court of Judicature at Madras. | 


Musti Venkata Jagannadha we Appellant. * 
v. 
Musti Veerabhadrayya .. Respondent. 


‘Land—Law of Madias—Service tenures—Karnam lands, nature of title 


‘thercto—Has the office-holder’s family any rights in such lands—Enfratichise- . 


ment of Inams under Inam Rules of 1859—Whether it enures for the benefit of 
an offide-holder’s famsly or to himself exolusiveiy—Distinciron between personal 
or subsistence grants and service Inams —Madras Acts 2 of 1894 and 3 of 1895— 
Madras Kafnam Regulations of 1802,1806 and 1831—Difference between the 
law of the Palayam and the law of the Karnam inams. 

The lands comprisitg the emoluments of a Karnam or village accountant in 
Madras are not joint family property. They are an appanage of the office inalien- 
able by the office-holder, and designed to be the emolument of the officer into 
whose hands soever the office may pass. In many cases there may be a long con- 


PGs 
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kata Jagan- 
nadha 
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Musti Vlera- 
bbhadrayya. 


tinuance of the office ın a particular family, but there is no absolute rigbt of is een 


ditary succession ` the Karnam is a personal appointee, and if a stranger 13 appoint- 
ed the lands go with the appointment to the stranger selected, without being subject 
to any claims thereon as a family right by relatives of former holders of the 
office, 

This was the law in Madraseven before Madras Act 2 of 1894 and Madras 
Act B of 1895, which make ıt clear that eligibility for the appointment of Karnan 
is a matter personal to the appointee, 

When Karnam lands are enfranchised under the Imam Rules of 1859 the 
enfranchisement is to the Office-holder himself and does not enaure for the benefit of 
his family. 

In this respect Karnam lands, which are service Inams, differ from Palayam 
lands. which are now merely personal Inams. When a Palayam was abolished) in 
so far as the duty of rendering military service was concerned, the estate was con- 
tinued with all its hereditary incidents to the Palayagar like am ordinary zemindari. 


But in the case of Karnams the lands follow the office. ® ‘ 
° r February 22 and 24, 1921, . 
R1 : 
e 
e e 
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Venkata v Rama (1) approved. 
Gunniyan v. Kamakchi Apyar (2) and Pingala Lakshmtpathiv. Bomm- 
redd: pallı Chalamayya (3) overiuled. 


Appeal from a decree of the Madras High Court (Ayling 
and Seshagiri Ayyar, JJ.) reversing a decree of the Temporary 
Subordinate Judge of Cocanada. 

The facts are sufficiently stated in their Lordships’ judg- 
ment. The trial Judge dismissed the suit : the High Court gave 
plaintiff a preliminary decree for his share. Hence this appeal. 

Dunne K. C. (Narasimham with him) for appellant : The 
Government has power to appoint and dismiss Karnams, but 
they appoint from the family if possible. Here Government 
removed a father and appointed his eldest son, who sued for the 
lands in the Revenue Court under Madras Act 3 of 1895 and 
got a decree and possession in 1902. The present suit for 
partition was brought in 1916, andis barred, we submit, by 
limitation. 

(Sir John Edge: Would not the decision in 1902 be res- 
judicata ?) 

The suit was in a Revenue Court, dealing with the matter, 
it may be, on a special basis. They appealed up to the Board 
of Revenue, which dismissed the appeal in 1905. The, point 
of res judicata has not been raised below, or we might succeed 
on it : till the lands were enfranchised in 1906 the Civil Court 
had no jurisdiction. 

The High Court has reversed the tfial Judge on the 
authority of an unreported case decided by themselves, Appeal 
No. 79 of 1917. The decision then was that a Service Inam 


“and the emoluments thereof were joint family property, and 


that the coparcenary interest continued after enfranchisement. 

(Lord Dunedin: The effect of enfranchisement was under 
determination in Ramayya v. Jagannadhan +, As long as the 
lands are attached to the office, they are necessarily impartible: 
but it may be contended the bar on partition is removed when 
they are enfranchised). 

In many Madras cases previous io 1902 it had been land 
down that in properties attached to an office nobody but the 
Holder of the office himself had an interest. In Sriivasayyar 
v. Lakshmamma 5, a dismissed Karnam sued to recover his lands 


1, (1884) I. B. R. 8gMad. 249 (F. B.) 2. (1902) L L. R. 26 Mad.,339. ; 
. à 8. (1907) I. L. R, 30 Mad .484: (F B) f 
4. (1915) I. L. R. 39 Mad, 930 ; D+ e(1883) IT L.R 7 Mad. 206 
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which had been enfranchised to his successor, and ıt was held 
that the lands being attached to the office, the suit would not 
lie. Bada v. Hussu Bhai} is to the same effect. In Venkata v. 
Rama 2 a Full Bench held that a member of the old office hold- 
ing family could not recover lands which had been enfranchised 
to a stranger appointee. 

(Lord Dunedin: In that case there are two root ideas 
the view of Turner, C. J. that the lands were the emolument of 
the office and not joint family property : and the view of 
Hutchins, J. that subject only to a veto the ofhce was here- 
ditary. The question is whether the tenure is official or 
hereditary.) 

The hereditary right to the office is irrelevant : the question 
is as to the property in the lands which go with the office, 
The only person who has any right to them is the holder of the 
office : In the case cited, if it had been coparcenary property, 
_the plaintiff as adopted son would have hada share. What 
respondent has to establish here ıs coparcenary right, and that 
was negatived there. Venkata v. Rama? was followed in 
Venkatarayadu v. Venkataramayya +*+. and Dharani Pragada v. 
Kadaipbart 5. 

In Gunnaiyan v. Kamakchı Ayyar © however, Bhashyam 
Aiyangar, °J. held that enfranchisement did not enure for the 
benefit of the enfranchisee only, as ıt was merely the recognition 
of an existing right. The decision itself is not against us, but 
the judgment is, in so far as it says that a service tenure is on 
the same footing as a personal one, and the learned Judge 


PC 
Musti Ven- 
kata Jagan- 

nadha 

V, 
Musi: Veera- 
bhadrayya. 


applies to the former the decision in Narayana v. Chengde SS 


amma 7. The latter case was one of an unsettled palayam and 
both parties treated it not as a service tenure at all but as an 
ancestral estate. 
-in Pingala Lashiupathi v. Bomimireddipalli Chalamayya 8 

a Full Bench applied this to Karnam lands, and held that 
enfranchisement did not confer on the persons named ın the 
ttle deed any right in derogation of those possessed by others 
in the main at the time of enfranchisement. In that case the 
man claiming a shate was in fact named in the inam deed. 
(1883) I. L. R 7 Mad 236. 2, (1884) I. L. R. 8 Mad. 249. 
(1884) I. L. R 8 Mad. 249. 4. (1891}É L. R. 15 Mad. 249 

6. 

8. 


Hee I L R, 21 Mad, 47. (1902) I. L. R 26 Mad. 339 


l. 
3. 
5. 
7. (1886) I. L, R. 10 Mgd. 1. (1907)!I: L. R 80°Mad, 434, ; 
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In Ramayşa v. Jagannadham! ıt was held that the effect of 
enfranchisement was not to destroy the rights of any members 
of a joint family which had a hereditary interest in the inam. 
But the whole point is whether any members of the joint 
family have that hereditary right. These latter cases hypothe- 
size that there are co-parcenary rights in property attached to 
the office of Karnam and it is just that which we deny. 


There have been no Karnam cases before the Board, but 
the principle is the same as that of ghatwali estates, as to which 
it has been held they are not possessed by the family: the 
office is hereditary, but the title to the lands is not hereditary. 
Durga Prasad Singh v. Tribent Singh. 4 


(Reference was also made to Madras Act 2 of 1894, Ss. 3, 
9 (6), 16 (2), 17, 20, 28 and 29 : and to Madras Act 3 of 1895, 
Ss. 3, 7 (1), 13 and 21: and to the Inam Rules contained in 
the Standing Orders of the Board of Revenue, 1907, p. 180). 


Narasimham followed : Government has power to resume 
service inams, and can appoint any one it pleases: Gunnaiyan 
v. Kamakchi Ayyar, ? 

The recent decisions in Madras lay down that the joint 
family is entitled to a share : even if they are right, it must be 
the joint family at the date of enfranchisement : ‘there was 


no joint family between the plaintiff ang defendant’s family 
in 1907. 


De Gruyther K. C. (Dube with him) for respondent: The 


maamme position is that the lands of a Karnam are lands held by 


the family of the Karnam, subject to the burden of performing 
the duties : the next heir succeeds and the lands do not go out 
of the family, unless no single member of the family can 
perform the duties. The lands are not affected at all by the 
enfranchisement : the only thing affected is the inam-the 
revenue. Government never make any demand on the owner 
of the lands. After enfranchisement the position 1s as if there 


had never been any service. 
2 


In this case both sons had an existing thterest in the land in 
the father’s lifetime. The land was held by the elder brother 
as family property and I was entitled to partition. 


1. (19f5) I. L. R 39 Mad. 980. 2, °(1918) 45 I. A. 251, 256. 


f 3. (1902) I. L. R. 26 Mad. 839, 848, 


PART I, | THE MADRAS LAW JOURNAL REPORTS, 5 


Venkat v. Rama! was different : the lands were held P C. 
by an outsider, and it was held a member of the old family Must: Ven- 


could not recover : it was not a case of coparcenary. got ha 
The position of Karnams is set out in the fifth Report y 


to the House of Commons in 1812, Vol. II, (Madras) p. 11 et pe 


seq : which lays down that by custom the lands of a karnam 
are hereditary, and all members of the family participate in the 
benefit. 

Madras Regulation 29 of 1802 was the first to deal with 
these Karnams. By Ss. 4 and 5 the heir is to be chosen except ° 
in case of incapacity. A competent heir had the right to claim, 
and there is no provision for dismissal except on the sentence 
of a Court. Regulation VI of 1831 declares the emoluments 
inalienable. Here you have joint family property, impartible 
because of a Regulation : probably partible before. 

(Lord Buckmaster) :—But the property is attached to an 
office which may go outside the family.) 

I admit that if on enfranchisement the land is held as the e p 
self acquired property of the enfranchisee plaintiff has no case, 
but I submit the land is held as the enfranchisee‘s ancestral 
property. ° 

Madras Act 3 of 1895, S. 10 provides for filling up 
vacancies in the office : by sub section (2) the succession 1s 
to devolve on a single heir. These are hereditary estates : 
the next heir suceeeds, and the rights of the others are to treat 
the land as joint family property, to enjoy portions of them, 
and to be maintained out of them. That in fact happened here. 

(Lord Buckmaster) 1 do not see how the heir succeed tedden meme 
the office. He succeeds to the right to be nominated to the 
office.) 

His title arose not by nomination but by succession. 

Notwithstanding that one member of a family ıs the 
Karnam, the others can hold and enjoy the lands as joint 
family property : Gunnaiyan v. Kamakchi Aiyar, *, Enfranchise- 
„ment merely releases the estate from the burden of service : the 
man who held it before held ıt on behalf of the family and 
subject to that burden, he now holds it free from tQat 
burden but stil] on behalf of the family. l 

Dunne, K. C. in reply: This ıs and always has beenan « 
office which must be the subject of appoirftment. - When there 
SSN gai SFR ee as a ee ere ee 


1. (1884). L. R. 8 Mad, 249. 2. (1902) I, L. R. 26 Mad. 349 at p 355., 
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isa new appoiatment a new set of rights arises. Such joint 
enjoyment as there has been here was a matter of permissive 
arrangement not of right. 

Their Lordships’ judgment was delivered (April 21, 1921) 
by 

LORD SHAW: This is an appeal from a decree, dated the 
19th February, 1918, of the High Court of Judicature at 
Madras which reversed a decree, dated the 14th March 1917, of 
the Temporary Subordinate Judge of Cocanada. This last- 
mentioned decree remanded the suit so that partition might be 
decreed ın favour of the plaintiff-respondent. 

The suit was for the recovery of the possession of a one- 
half share of lands specified in the schedule attached to the 
plant. H was admitted that the suit properties had formed the 
emoluments attached to the office of Karnam or Village 
Accountant ın the village of Pandalapaka. 

These lands were enfranchised, as after mentioned, in the 
year 1906 by an Inam, a title-deed granted to Venkatramayya, 
the appellants’s father. 

The pedigree is as follows :— 

Aa 


6 
Venkatramayya Musti E TOEN 
(plaintiff). 
Must) Venkata Jagannadha 
(defendant), . S 


The appellant's grandfather Subbarayudu was removed from 
his office of Karnam for incapacity due to old age, and his 


cone womgegest son Venkatramayya was appointed Karnam on 23rd 


February, 1902. Shortly thereafter the former Karnam died. 
It is a fact in the case which is admitted that prior to the 
enfranchisement and Inam grant of 1906 all the family properties 
which were capable of division were divided into equal shares 
between Venkatramayya and Veerabhadrayya. No _ partition 
took place of the service Inam .lands which are in suit in the 
present case. : 
The appellant maintains that the respondent had no right 


tossuch lands ; that they were not joint family property, and 


were for that reason. not included within the scope of the 
division made ; and that the enfranchisement of the Karnam 
lands in 1906 and the procedure with regard thereto are con- 
sistent with the view that the lands were impartible and were 
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confirmed as separate property by the then holder of the office of 
Karnam ; while upon the other hand the respondent maintains 
that a division of this particular property, although it is un- 
doubtedly Karnam land, must now be decreed and that the 
enfranchisement of 1906 could not destroy the nature of the 
property as joint family property and the interest of the respon- 
dent therein. 


The Subordinate Judge took the former view and the High 
Court took the latter. The question in the appeal is which of 
these views is correct. 


The point in issue is compendiously put ın the respondent’s 
case in these terms: “ Whether the enfranchisement in the 
name of the defendant’s father enured for the benefit of the 
family or to himself exclusively 7” 

It is admitted that the lands in suit formed the emoluments 
of the Karnam or Village Accountant. <A large body of 
authority on the subject of the nature of the title to lands so 
held was cited to the Board. There can be no question of assail- 
` ing (whatever be the nature of the title to the property itself) 
the validity of the enfranchisement under the Inamrules. The 
suit proceeds upon that footing and asks for a divison of the 
property on the assumption that ıt has been ony on ERITEN 
under the Inam Rules of 1859. 

It is, howeverp highly expedient to note the exact terms of 
the enfranchisement itself. If is dated the 21st March, 1906, 
and is signed by Mr. J. A. Atkinson, Inam Commissioner, It is 
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Lorå Shaw. 


thus expressed :— ae 02 


** No 1520. 

“ Title deed granted to Musti Venkatara mayya. 

“By order of the Governor in Council of Madras acting on behalf of the 
Secretary of State for India in Council, I acknowledge ynur title to an inam 
comsisting of the right toa portion of the Government revenue on land measuring 
(forty-five)45—83 aces of dry (be the same a little more or less) originally granted 
for service, and situated in the village of Pandalapaka ın the Estate of Pithaput in 
the Taluq of Ramachandrapur in the Distinct of Godavan. 

“2. This Inam, being held for, Karnam Service now otherwise provided for 
shall now be deemed freed of such service, but shall henceforth be subject to the 
payment of an annual quit- -rent of rupees (296.8.0) two bnnandred and nunety-gix 
and annas eight exclusive of Rupees (24-0 0) twenty-four already payable as jodi to 
the proprietor, which quit-rent is hereby imposed upon the Inam in commutation 
both of the said service and of the reversionary interest possessed by Government 
in the Inam. The Inam 13 now confirmed to you, yonr @¢preséntatives and assi- 
gns, to hold or dispose of as’ you or they think proper, subject only tó the payment 
of the above-mentioned quit-sent and jodi (which quit-rent will be liable to revisign 
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at the periodical re-settlements of the district), and to the provision of the next 
clause 

"3, The nght of Government to all minerals, if any, ın the land referred to 
in Clause 1 above 1s hereby expressly reserved to Government, and the revenue re- 
ferred to in such clause represents only the right of Government to a share in the 
surface products of such land 

Dated 21st March, 1906, (Signed) J, A. ATKINSON, 

" MADRAS Inam Commissioner.” 


There can be no question as to the absolute nature of this 
grant in favour of the appellant’s father. The Inam is confirm- 
ed “ to you, your representatives and assigns, to hold or dispose 
of as you or they think proper ” subject only to the payment-of 
quit-rent, etc., and to the reservation of minerals. 

It is worthy of note first that this enfranchisement happens 
also to be in entire accord with the Standing Order of the 
Board of Revenue of Madras as to Inams, No. 52 of 1897, and 
second that the Standing Order makes the distinction between 
grants which are personal or subsistence grants and those which 
are Service Inams. It is to the latter category that the enfran- 
chisement in the present case properly belongs. By the Stand- 
ing Order alluded to it is provided by S. 29 that :— 

u XXX. Inams thus enfranchised, either by the payment of an annual quit-rent 
or of a single fixed sum equal to twenty years’ purchase of the quit-rent, will, like 
every other description of property: be subject to the jurisdiction of the acdinary 
Courts of Justice in all questions of disputed right, succession, etc. and they may 
be mortgaged, sold and transferred in any manner, at the will and ediscretion of 
the mamdar, subject to the payment of quit-rent, if such is not redeamed.” 


The Board has carefully considered ¢he long series of 
authorities quoted ın argument and it ıs of opinion as follows :— 
(1) The lands comprising the emoluments of a Karnam 


e~e awe attached to the office held by him as such ; 


(2) When the Karnam for the time being was removed 
from office he lost all right and title to the lands ; 

(3) Although in point of fact there might be even a long 
continuance of the office ın a particular family, the right of the 
Government and the decision of the Revenue authorities to 
remove a Karnam from office and to appoint another, were not 
open to question in Courts of law, and Hi 

(4) If this right of selection were exercised ın tavour of a 
Stranger, there being, for example, within the range of the 
family (which had been accustomed to have one of its members 
holding the office of Village Accountant) no person who in the 
opinior of the Revenue Officer was suitable for the position, 
then the “appointment went to the stranger selected and the 
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lands with it as emoluments without any claim thereon as a 
family right by relatives of former holders of the office. 

These propositions seem to their Lordships to have been 
part of the law of Madras long prior to the Acts of 1894 and 
1895, which are now to be referred to ; but it is to be observed 
with regard both to Madras Act No. 2 of 1894 S. 10, and 
Madras Act No. 3 of 1895, S. 10, that eligibility, whether 
for nomination to the office of Karnam by the proprietor of the 
village under the former Act or by the Collector under the 
latter, is a matter personal to the nominee, clearly taking into 
account such things, not only as sex and age, but also the 
physical and mental capacity to discharge the office, and even 
the educational qualifications of the person selected. 

It is accordingly clear that since that time in Madras the 
Karnam of the village occupies his office not by hereditary or 
family right, but as‘personal appointee, though in certain cases 
that appointment is primarily exercised in favour of a suitable 
person who isa member of a particular family. It would 
accordingly appear, apart!from the authorities, that lands held 
as appurtenant to the office so enjoyed should continue to go 
with that office and should accordingly be impartible. 

If may be, however, that the course of authority leads to a 
different result from that to which principle and administrative 
convenience would seem io point. Their Lordships will there- 
fore examine the atithorities, which, as will be seen hereafter, 
are conflicting. 

In Srinivasayyar v. Lakshinamma 1, it was held that where 


a hereditary village officer who had been dismissed sued to r2 


cover land which had formerly been the emoluments of the 
office and which had been enfranchised!land granted to another 
person holding the office at the time of the enfranchisement, 
such a suit could not lie. Their Lordships quote the judgment 
of Turner, C. J., as containing a compactlistatement of law 
upon the point :— 

e ‘ The lands were attached to the office of Karnam as its emolument : when the 
appellant was removed from the office, he lost his right to the land.” 

“ The circumstance that money may have been expended on the improvemente 
of the land in the expectation that the office with its emolument would be continued 
to the family, would not give the appellant any title to recover the land in the events 
that have occurred. When he was removed for misconduct, the office and emolu- 
ments were conferred ona stranger, and with the decision of the’ hevenue authority 


1. 1883) I, L R.7 Mad, 206, 
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on that question we cannot interfere. While the office was held by a stranger, the 
Government resolved io sever the lands from the office and to offer them to the then 
office-holder for enfranchisement ; the holder accepted the offer and became the 
owner.” 


The decision, it will be observed, non-suited the former 
holder of the office from recovering the land. But the same 
result followed inIthe subsequent case of Bada v. Hussu Bhai 1 
in which a member of the family of an office-holder who 
had never held the office sued to recover a share of the lands, 
and the same learned Judge put the point thus :— 


“The land was appurtenant to the office, andthe Government dete: mined to 
sever it from the office and to allow the office-holder or office-holders for the time 
being to enfranchise it. The appellant who was never the holder of the office, 
could not have a claim on its emoluments.” 


That this was the law of Madras was stated by the Full 
Court in the year 1884, in Venkata v. Raima ?, The judgment 
of Hutchins, J.,1n referring to the Full Court thus states the 
poõint :— 

“To engure the office being held bya qualified person, the Executive was 
compelled to reserve to 'tself the determination of all claims.” 

Following the line of his dissent, however, he added :— 


“But subject to this one condition the absolute right of hereditary succession 
has been repeatedly recognized.” à 


He dissented, as has been said, on this point from the 
judgment of the Full Bench. But in the opinion of their 
Lordships the judgment then pronounced (and ıt is observed 
that Turner, C. J., and Muttusami Ayyar, j.p were members of 
the Court), was clear and sound. The Madras Regulations of 
1802, 1806 and 1831 are most carefully considered, and the 


°c we neral result is stated in the following sentences of the judg- 


ment of Turner, C. J. :— 

“u When the emoluments consisted of land, the land did not become the family 
property of the person appointed to the office, whether in virtue of an hereditary 
claim to the office or otherwise It was an appanage of the Office inalienable by the 
office-holder and des‘gredto be the emolument of the officer into whose bands 
soever the office might pass. It the Revenue authorities thought fit to disregard the 
claim of a person who asserted an hereditary right to the office and conferred it on 
a stranger, the person appomted to the office at once became entitled to the lanas 
which constituted its emolument ” 

Even on the footing that thè respondent in the present 
Case had established that the office was one in which he as a 
member of the family had a species of expectation or hereditary 
right, the decisiog would equally apply to the present case. 


(1883) I L. R, 7 Mad. 236, 2, (1884) I. L. R 8 Mad.«249, 
o 
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The judgment of Muttusam: Ayyar, J., upon,this point was 


clear. 

"According to the law, therefoie, as it stool prior to the enfrancbisement of 
the Inam, a right to the land could only be legally acquired tbrough the right to the 
possession of the office, and neither the respondent’s father nor the respondent had 
then any vested interest ın the office to sustain an action in the nature of an eject- 
ment.”? 


The same reasoning would have applied to any attempt to 
partition the lands, 

In the opinion of the Board the law of Madras was thus 
soundly stated and that judgment should not have been 
disturbed. 

It was followed ın the case of Venkatarayudu v. Venkatara- 
mayya } and as the judgment of Sir Arthur Collins seems strict- 
ly to apply to the present litigation these sentences from it are 
quoted and are adopted : 


“We think that the decision of the Subordinate Judge is opposed to the princi- 
ples laid down in the Full Bench decision in Venkata v. Rama, 2 The 
land which formed the emolument of the office of Karnam did not be- 
come the family property ofthe person appointed to the office, although he may 
have had an hereditary claim to the office The land was designed to bs the emolu- 
meut of the person into whose hand the office of the Karnam might pass and was 


inalienable by him, The effect of enfranchisement was to free the lands from their e 


inalienable character and to empower the Government to deal with them as they 
pleased.” 

The game result was reached ın DiaranipragadaDurganimna 
v. Kadambar: Virrazu,®in which the principle of the Full 
Bench case was agein followed. 

In Subbaraya Mudali v. Kamu Chetti + lands which had 


„been held by a deceased as moniem_ service inam were 


PG: 
Musti Ven- 
kata Jagan- 

nadha 

v, 
Masti Veera- 
bhadhrayya. 


— 


Lord Shaw 


enfranchised after his death and sold by his widow. Onee 7’ >° 


claim being preferred by the reversioners for a declaration that 
the sale was inoperative as against them after the expiration of 
the widow’s life estate 1t was held that the right of the widow 
under the grant was not limited to that of a widow’s estate.” 
The case was expressly decided as following the Full Bench 
decision. Subsequently, with one exception about to be-noted, 
the Jaw of Madras up to the year 1899 followed the consistent 
line which has just been stated. 

The difficulty, however, which appeared in the latter ded?- 
sions sprang from the case of Narayana v. Chengalamma 5. It 


3. (1897) I. L. R. 21 Mad 47: 7 M. L. J 233 4. (1899) I. D. R.28 Mad, 47, 
5. (1886) I. L. R. 10 Mad. 1. ° 


PC. 


Mousti Ven- 
kata Jagan- 
nadha 


v. 
Musti Veera- 
bhadrayya, 


Lord Shaw 


™ o 
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must, however,,.be observed that that was not a Karnam case. 
It was the case of a Palayam ; and in their Lordships’ opinion 
the error which has appeared has beenin the treatment of 
these two separate cases as governed by, analogical principle. 
Running through the decisions of the Madras Courts the same 
difficulty more than once appears; itlarises from the same 
cause, namely, that the law of the Palayamtis treated as the 


same as the law of the Karnam. Thisis carried to the point that 


in 1902 in the case of Gunnaiyan v. Kamakchi Ayyar, | the Full 
Court reversed the lawlthat had been laid down by a Madras 
Full Bench in 1884 in the case of Venkata v. Rama. 2 
This procedure has been, of course, full of "perplexity and that 
perplexity must now, if possible, be brought to an end. 


The judgment of this Board dealing so fully with the case 
of a palayam tenure and delivered by Sir John Edge in the case 
of Malayand: Appayasami Naicker v, Midnapore Zamindary 
Company, 3 makes it unnecessary to enter again at length on that 
topic. The Palayagars were originally “ petty chieftains occupy- 
ing usually tracts of hills or forest country subject to pay 
tribute and service to!the paramount State, but seldom paying 
either, and more or less independent.” The State policy with 
regard to Palayagars was definitely announced by the procla- 
mation of Lord Clive in 1801. To all intents and purposes the 
Palayagars were relieved of military duties; they had to give up 
possession of fire-arms and weapons of offence and become 
Zamindars : a certain number of pikemen whose names were to 
be registered were allowed to these chieftains in deference to their 


personal feelings and “ for the purpose of maintaining the pomp 
and state heretofore attached to the persons of the said Palaya- 
gars.” The meaning of the proclamation is that their estates were 
subjected to assessment “upon the principles of Zamindar 
tenures, ” Palayagars so treated were dealt with as Zamindars 
with hereditary estates, their ancestors’ possessions being 
secured to them. 


It is accordingly not to be wondered at that when a case 
of this nature was brought before the Courts as in Narayana v. 


Chengalanina, } already referred to, it should: have been held 
that the inam title-deed which had been granted to the 


ro] > 
1, (4902) 1 L. R. 26 Mad. 339. 2, (1884) I. L. R, 8 Mad 249. 
3. (1929) 40M L. J, 537, 4 (1886) L L. R. 10 Mad. 1. 
° 
o e 
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Palayagar in that case did not confer any new „title and that 
the enfranchisement had no “larger operation than as a s 
release granted by the Crown in respect uf its reversionary aa 
interest and of the obligation of rendering service.” The nadha 
decision forms no authority for the Same principle being fea weeks 
extended to the case of a Karnam. It was so interpreted,  bbadrayya. 
however, in Gunnaryan v. Kamakchi Ayyar l and Bhashyam Lord Shaw. 
Ayyangar, J., applied the law as laid down as to Pala- 
yams as “law bearing upon the enfranchisement of Inams 
whether they be personal Inams or Service Inams.’”’ The only > 
difference, said the learned Judge, between that case and the 
present one “is that in the former the office itself was aboli- 
shed as unnecessary, whereas in the present case the office was 
retained an office, the house being attached thereto in lieu of 
the Inam. This, of course, can make no distinction in prin- 
ciple.” 

Their Lordshıps'differ from this view. When a Palayam 
was abolished, in so so far as the duty of rendering military “= 
service was concerned, the estate was continued with all its 
hereditary incidents to the Palayagar in the same manner as, 
if possessed by a Zamindar. It is different with regard to the 
case of a Karnam. A hereditary right in a Karnam or his family 
can only, at the utmost, be said to constitute a certain spes 
among persons within the area of selection of those eligible for 
the office. But it Is not, as had already been observed, even so 
limited. The power of selection rests with the administrative 
officials, who alone are judges of the eligibility of the Karnam 
for the time being, and ıt 1s the settled law of Madras that the ~ 
emoluments in the shape of lands followed the office, ev 
necessitate, Otherwise the holder of the lands might be some 
person other than the holder of the office as already pointed 
out. The analogy fails. 


It was, however, decided ın the opposite sense by a Full 
Bench in the case of Pingala Lakshimipathi v. Bommureddipalli 
Chalamayya? . In a brief opinion it ıs said that “it ıs difficult 
to gather any definjte principle common to the majority’ ın the 
case of Venkata v. Rama 8. The case of Gunnaiyan v. 
Kamakshy Ayyan + was approved. Their Lordships are e 


1, (1902) I L. R 26 Mad. 889. 2 (1907) I. L. R. 80 Mad. 334, 
è 3, (1884) I. L. R. 8 Mad. 249, . 


P. C. 
Musti Ven- 
kata Jagan- 

nadhba 


v. 
Musti Veera- 
bhadrayya. 


ee ey 


Lord Shaw. 
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of opinion that the Full Bench was in error: that the case of 
a Karnam stands on its own footing and that the principles 
applicable thereto were properly decided in Venkata v. Raima 1 
by the Full Court. The reasons for their Lordships’. views 
have already been sufficiently stated. 

To quote and to adopt the judgment of the 25th August, 
1902, of Mr. Galletti, Acting Sub-Collector, in this case :— 


“This 1s a suit for the recovery of the Karnam Service Inam lands of Pandalaka. 
Plaintiff 1s admittedly Karnam. The land ıs admitted Karnam’s Inam. Judgment 
for plaintiff with costs,” 


A warrant of execution dated, the 24th October, 1902, 
authorising the removal of “ any person bound by the decree 
who may refuse to vacate the same,” was also right. It is un- 
necessary, however, to enter upon questions either of limitation 
or of res judicata, which were referred to in the argument 
because the case has been disposed of on the merits. 

When, accordingly, on the 21st March, 1906, the title-deed 
already quoted was granted by way of an Inam to the appell- 
ant’s father and was in express words confirmed to him, and 
was, “now confirmed to you, your representatives and assigns, 
to hold or dispose of as you or they think proper,” the Board 
is of opinion that that enfranchisement must be given full’ effect 
to, and that ıt is not subject to be eviscerated or altered by the 
claim for partition or division put forward by way of defence 
to the present suit. ° 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the decree of the Temporary 


~ “Subordinate Judge of Cocanada dated the 14th March, 1917, be 


affirmed and that the appellant be found entitled to costs in the 
Courts below from the said date and of the costs of this appeal. 


A Poe, Appeal allowed 


: 1. (1899)I L. R 28 Mads47,. 
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IN THE HIGH COURT OF JUDICATURE -AT MADRAS. 
PRESENT :—MR, JUSTICE ABDUR RAHIM AND MR. JUSTICE 
ODGERS. 
Manian alias Subramanian Pattar ... Appellant (3rd Deft.) ` 
v. 
Kuthiravathath Kottayıl Raman 
styled Kuthravathath Nayar 
and another ... Respondents (Petitioner 
and 1st Deft.) 


Malaba1 Law—Kanom — Redemption decree — Possession oblained by 
mortgagor in evrecition on payment of value of improvements as 
settled by first court—Enhancement of amount in appeal by tenant—Right of 
redemption not questioned in appeal—Liabihty of mortgagor jor mesne profits 
between dates of obtaining possession aud of payment of amount of improve- 
ments fived in appeal—Malabar compensation for Tenants Improvements Act, 
S. 5—Effect. 


In execution of a decree for redemption of a kanom, plaintiff obtained posses- 
gion of the mortgaged properties on payment to the tenant of the value of :nprove- 
ments as settled by the first court. In an appeal by the tenani regarding the 
amount of the value of improvemen!s but not with respect to plaintiff's right to 
redeem, the amount of the value of improvements was enhanced by the appellate 
court, Cn a claim by the tenant against the mortgagor for mesne profits for the 
period between the date of the latter obtaining possession in execution and that of 
his execution and that of his depositing the amount fixed by the appellate court, 
held that) as the mortgagor could not be said to have been wrongfully in possession 
during that period, he was not liable for mesne profits. 

e 
Appeal against!the order of the Court of the Subordinate 
Judge of South Malabar at Calicut in A. S. No. 266 of 1918 
(A. S. No. 653 of 1918 on the file of the District Court) pre- 
ferred against the order of the Court of the District Munsif of 


Alatur in E. P. No. 174 of 1918 in O. S. No. 391 of 1915. 


C. Madhavan Nair, for appellant. 

P. V. Parameswara Aiyar, for respondent. 

The Court delivered the following 

Judgment :—The plaintiff-respondent obtained a: decree 
for redemption of the kanom properties against the third 
defendant and in execution of that decree, obtained possession 
of the properties after paying to the third defendant the value of 
the improvements qs settled by the court of trial. The 3xg 
defendant appealed against the decree with reference to the 
amount awarded for improvements: but he did not take any 
objection to the decree as to the right of theplaintiff to redeem. 
CMS A No 157 of 1919 ath Ociober 1920. 


e Manian 


p. 
Kuthirava- 
thath Raman. 


Manian 


v. 
Kuthbiraav- 
thath Raman, 
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The Appellate Court enhanced the amount payable on account 
of improvements, and to that extent, modified the decree of the 
Lower Court. The 3rd defendant now claims mesne profits for 
the period from the date when the plaintiff obtained possession 
to the date when he deposited the value of improvements as fixed 
by the Appellate Court. In support of his claim the contention 
is put forward by the 3rd defendant that the decree for redemp- 
tion and possession of the trial court was superseded by the 
decree of the Appellate Court, and as under the Malabar Law, the 
kanomdars are entitled to remain in possession of the property 
until compensation is paid to them for the improvements 
effected by them, the 3rd defendant was entitled to remain in 
possession of the property until the plaintiff paid the enhanced 
amount as found by the appellate court. The answer to this 
contention ıs that under S. 5 of the Malabar Compensation for 
Tenants’ Improvements Act, the tenant is not entitled to remain 
ın possession after a decree in ejectment. Here there was a 
decree for ejectment which was not even challenged in appeal 
and the plaintiff lawfully obtained possession under that decree. 
It is difficult to see how the 3rd defendant, the tenant can say 
that he was entitled under S. 5 of the Malabar Compensation 
for Tenants’ Improvements Act to remain in possessiof, and 
claim mesne profits. Mesne profits are payable by a person 
who is in wrongful possession of anothers’ lana but it is diffi- 
cult to understand how the plaintiff caneby any stretch of 
language be said to be in wrongful possession of the lands ın 
the suit of which he obtained possession under a proper and 
effective decree of Court. 

Reliance was placed on a judgment of this Court in C. M. 
S. A. No. 123 of 1914 but the facts of that case were very diffe- 
rent from those we have got to deal with in this case. There, 
the decree of the first court had been reversed by the Lower 
Appellate Court and in the meantime the plaintiff had obtained 
possession and the decree of the Lower Appellate Court was set 
aside by the High Court in Second Appeal. š 

li seems to be quite clear that the 3rd defendant’s claim 
for mesne profits, is quite unfounded. l 

The appeal is therefore dismissed with costs, 


A. S, V, : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnrR, JUSTICE SADASIVA AIYAR AND MR. JUSTICE 
NAPIER, 


Parasurama Udayan and others . Appellants * 
7, 
A, Vedaji Baskar Thirumal Row and others. ..» Respondents. 
Trusteé—Delegation of duty by —Validity—Appointment and dismissal of Parasurama 
hereditary temple servanis—Delegation of power of. Udayan 
The power of appointment and d'smıssal of hereditary temple servants who can- 
not be dismissed (without sufficient cause sach as grave misconduct being estab- » 


lished) 1s not one of the powers of a trustee which are capable of beng delegated to 
an agent. 


Krishnamachar v, Rangacharlin, 1. L R 16 M. 73 referred to, 

Second Appeals against the decree of the court of the 
Temporary Subordinate Judge of Vellore in A. S. No. 
214 of 1918 preferred against the decree of the Court of the 
District Munsif of Vellore in O. S. No. 116 of 1917 (O. 


S. No. 1245 of 1915 on the file of the Court of the District npes 
Munsif of Arni.) 


S. T. Srinivasa Gopalachari, A. Krishnaswami Aiyar 
and B. C, Seshachela Aiyar for appellants. l s 


Ds 
Thirumal 
Row. 


C. Madhavan Nair for respondents, 
The Court delivered the following 


Judgments : Sadasiva Atyar, J. These are two connected Sadasiva 
Second Appeals ffom the same judgment pronounced by the Aar, J. 
Subordinate Judge, Vellore as the Lower Appellate Court. In 
one of these second appeals, the appellant is the fifth defen- 
dant, and in the other, the appellants are the defendants Nos.‘ 
and 2. The facts of the case shortly stated are these. The 
plaintiff is the hereditary trustee of a temple called the Kasivis- 
vanatha Swami Temple situated in a village included in his 
Arni Jaghir. The 4th defendant is the hereditary archaka (tem- 
ple priest) in the said temple and along with the hereditary 
office has inherited the right of enjoying the emoluments of 
certain manyam lands attached to the archaka service. In the 
year 1894 the elder brother of the 4th defendant who ig the 
father of the 5th defendant and who was then the heredita?y 
archaka granted a permanent lease of the plaint lands in ‘favour 
of the father of defendants Nos. 1 to 3. The plaintiff executed a ° 
power of attorney, Exhibit D, in January 1915 in favour of 

* S. A. No 1081 and W85 of 1919. 17th Jan. 1921. ° 

R—3 i 
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Tauna one K. V- Lakshmana Rao, appointing hım as (what the 
ayan , 

H document describes as the) Commissioner and Agent to do 
Thirumal several acts, functions and duties and to exercise several powers. 


pa One of such duties and powers which are, granted under this 

ae deed Exhibit D is described in paragraph 9 as follows: “ He” 

"i, e. the said Commissioner) “is authorised to appoint, dismiss, 

suspend or fine all Devastanam servants of my Jaghire and hold 

enquiries with regard to Devastanam and Service Inams of my 

Jaghire and take necessary steps for the proper management of 

‘the said Devastanam”. Purporting to act under this clause, Mr. 

Lakshmana Rao enquired into the conduct of the defendants 

Nos. 4 and 5 (the fifth defendant was a minor at that time) and 

dismissed them from their office, of archakas on the 30th July 

1915. This suit is brought (basing that dismissal as the cause 

of action) for the recovery of the lands from all the defendants, 

and also for a declaration that the lands belong to the suit 

temple. Defendants Nos. 1 to 3 (whose father obtained the 

~ . permanent cowle) went so far as to deny that the lands were 

temple lands and raised several other defences which it is 

unnecessary toset out in detail. Defendants Nos. 4 and 5 

‘pleaded that it was only the melwaram of the lands that belong- 

ed to the suit temple and was granted as service manyam. and 

that their dismissal by Mr. Lakshmana Rao was invalid, they 

being hereditary archakas who were not guilty of any such 

misconduct as could justify their dismissal. They seem also to 

have raised at the time of the framing of the issues the conten- 

tion that the proceedings of Mr. Lakshmana Rao dismissing 

eo them were not legally valid because the delegation of the right 

of enquiry into the misconduct of hereditary archakas by the 

plaintiff to Mr. Lakshmana Rao was legally not justifiable. 

(Several other pleas were also raised which, again, it is 
unnecessary to set out). 

The first issue raised ın the case was whether the plaintiff 

can sue on behalf of the plaint mentioned temple. The District 

Munsif subdivided this issue into three, wz., (1) whether there 

was sufficient ground for the dismissal (that; is of the defendants 

Nes. + and 5) : (2) whether the defendants Nps. 4 and 5 could 

be legally dismissed and (3) whether the Commissioner was 

e competent to dismiss in the place of the Jaghirdar. 1 think the 

question-Nog. 3 should be answered in favour of the contention 

of the defendants Nos. 4 and 5 becayse, a trustee cannot 


? 
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appoint an Agent to do acts in which judicial discretion was 
intended to be exercised by himself (the trustee).. The power 
of appointing an Agent exists in a trustee only as regards mat- 
ters in which expert knowledge ıs required or in which it 1s 
usual (according to the course of the business) to employ Agents 
in respect of particular acts or where it is a matter of necessity 
(using the word “ necessity’ in a business sense) to do so (and 
similar exceptional circumstances), The power of appointment 
and dismissal of hereditary temple servants who cannot be dis- 


missed (without sufficient cause such as grave misconduct being. 


established) is not one of the powers of á trustee which are 
capable of being delegated to an Agent. This principle of law 
is recognised in Krishnamachar v. Rangacharlu’ 1 and I do not 
think it necessary to quote in support of the above principle the 
observations in cases (English and Indian) in which this matter 
has been considered. Defendants Nos. 4 and 5 were thus not 
validly dismissed and it follows that the plaintrff’s claim to re- 
cover possession of the plaint lands must benegatived. Having 
regard, however, to the facts that the defendants Nos. 1 to 3 
even denied that the lands belonged to the temple, and that the 


defendants Nos. 4 and 5 alleged that only the melwaram’ 


belofiged to the temple and also to the contention put forward 
by all the defendants that the permanent lease in favour of 
defendants Nos. 1 to3 is binding on the temple, I would grant 
in favour of the temple the following declaratory reliefs :— 

(1) that it be declared that the plaint lands belong to the 
temple and are held by the defendants Nos. 4 and 5 as archakas 
of the temple and - 

(2) that the permanent lease granted in favour of the 
father of the defendants Nos. 1 to 3 is not binding on the 
temple. 

The parties will bear their respective costs throughout. 

Napier, J :—I agree. 

A. S. V. 


1° (1892) I. L. R. 16 Mad. 73. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUsTCIE ABDUR RAHIM, AND MR. JUSTICE 
BURN, 
Vaithinatha¥iyar and another aœ dppellanis* (Defendants) 
V. 
S. Tyagaraja Atyar and another .. Respondents (Plaintiffs) 


Civi! Procedure Code S. 92-Interest within the meaning of—Question of fact 
—Fosuder’s descendants—Thetr intersst to matuta a sust under S. 92— 
Whether courts in a suit under S. 92 can enquire whether certain properties arc 
trust properlies—Gift of sncome of property to charity without limitation—Gifl 
Of property ttself—Trustees denying the public character of the trust—Whether 
and when can be removed—Documents desoribing tiust properties as family pi o- 
perties—Effect to be given to expiesstons t moffussil conveyance, 

Where the two plaintiffs instituting a suit under S. 92 of tbe Civil Procedure 
Code are the descendants of the founder of the charity, a chatram and the first 
plaintift ıs a person entitled to succeed to the famuy properties in a certain coi- 
tingency and tbe 2nd plamtff though a pleader ina different place has several 
houses in the place where the chariy bas to be conducted and frequently visits the 
ancestral bouse, field that tbe plaintiffs bave an interest within the meaning of 
S, 92 of the Code of Civil Procedure. 

Whether the plaintiffs instituting a suit of this character have an interest 
within the meaning of S. 92 or not has to be determined upon the facts of cach 
case bearing on the relation of the plaintiff[s to the charity with reference to which 
the suit 1s brought. 

The fact that the plaintiffs belong to the family of the founder would naturally 
give them an interest in the family charity so as to enable them 10 bring a suf un- 
der S. 92 of the Civil Procedure Code. 

T. R. Ramachandra Aiyar v. Parameswara Unni 42 M. 860 distinguished. 

Gauranga Sahir v. Sudenit Mata 40 M.612 followed. 

Where tbe Court is asked to frame a scheme under S,@2of the Civil Proce- 
dure Code one of the essential enquiries to be made is what are the properties be- 
longing to that charity; and for that purpose the court is entitled tO go into the 
construction of the deed of endowment and other documents 

“The gift of the income of property toa charity without any limitation isa 
gift of the property itself. 

10 English Reports 786 at page 808 and L R. 14 Eq. 456 followed. 

The mere denial by a trustee of the existence of a public trust, if bonafide, 
does not by ilself disqualily him from beng appomted or retained as the trustee of 
the institntion, : 

Where however the trustees appointed by the founder’s heir persistently con- 
tended that the charity ıs not a public foundation at alland the property of the 
charity was the private property of the family and participated ın violations of trust 
prior to their appointment, with the knowledge that the trust 1s a charitable trust st 
1s a fit case for the removal of such trustees from the office by the Court. 


eT he correct thing for a trustee of acbarity demising thé charity properties ıs 
to describe the propeities as belonging to the charity and to state that he 1s making 


e the demise in his character as trustee In this country the forms of conveyance ate 


not strictly observed*especiglly in the districts and in judging whether properties 
* Appeal No. 180 and 380 of 1918 13th November’ 1919, 
e 
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are trust properties or private properties, courts are not justified in attaching 
importance to casual express'ons indOcuments describing them as ancestral pro- 
perties and in the enjoyment of the executants of the deed. 


Appeals against the decrees dated 15th day of 1916 and 
30th day of September 1918 of the Court of the Subordinate 
Judge of Kumbakonam ın Original Suit. No. 90 of 1916. 

T. Rangachariar for appellants. 

K. Srinivasa Aiyangar and K. Narasimha Atyangar for 
respondents. 


The Court delivered the following 

Judgment :—This appeal arises in a suit filed under S. 92 
of the Civil Procedure Code with reference to a choultry and 
the properties alleged to be endowed for the use of that choul- 
try. The two plaintiffs are relations of the founder and the two 
defendants allege to be the lawfully appointed trustees under 
the will of one Suriyanarayana Aiyar who according to the 
plaintiffs was the last surviving trustee of this charity. Suriya- 
Narayana A1yar was one of five brothers, the sons of one 
Kalyanarama Iyer. The other four brothers were Sivasubra- 
maniya Ayar, Venkataranga Aiyar, Swaminatha Aiyar and 
Sivarama Aiyar. Kaliyanarama Aiyar had also several 
daughtets one of them being the mother of Thiyagaraja Atyar, 
the 1st plaintiff. 2nd plaintiff is the son of the adopted son of 
another daughter of Kaliyanarama Aiyar. One daughter of 
Kaliyanarama Aiyar enamed Subbuthayi Ammal is still alive all 
the sons and the other daughters having died previous to the 
institution of the suit. The first question which has been argued 


before us by Mr. T. Rangacliariar, the learned vakil for the defen- , 


dants, is whether the plaintiffs have an interest within the mean- 
ing of S. 92 of the Civil Procedure Code sufficient to enable 
them to maintain the suit. He relies strongly on the decision 
of a Full Bench of this Court in T. R. Ramachandra Iyer. 
v. Parameswaram Unni! which lays down that a person suing 
under the provisions of this section must have a substantial 
interest and not merely aremote contingent or hypothetical 
interest in the charity ın question, Sincethat decision a bench 
of this court have considered its effect in Appeal No. 196 of 
1918, the facts of which have much resemblance to the facts of 
this case. Whether the plaintiffs instituting a suit of this 
character have an interest within the meaning of S. 92 er not 


1. @o1&) I L.R, 42 Mad. 360 
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raja Àiyar. 
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has to be determined upon the facts of each case bearing on 
the relation of the plaintiffs to the charity with reference to 
which the suit is brought. In this case the plaintiffs are, as 
stated, the descendants of the founder of the charity. The Ist 
plaintiff on the death of Subbuthayi Ammal in the absence of 
Kaliyanarama Aiyar’s dayadees, would be entitled to succeed 
to the family properties. 

Mr. Rangachariar has argued that there is evidence to 
show that there are dayadees of Kaliyanarama Atyar in ex- 
istance. That evidence is of an extremely vague character, and 
in any case ıt 1s not shown that they are taking any interest in 
the preservation of the charity or in any of the affairs of the 
family generally. Wuth respect to Subbuthayi Ammal also, it 
does not appear that she interests herself in the proper main- 
tenance of the charity. The 1st plaintiff resides in Madras, but 
he occasionally visits Perumandi village, ihe ancestral home 
where the choultry is situate, The 2nd plaintiff is a pleader 
practising in the Native State of Pudukotta. He has several 
houses in Kumbakonam and he often visits the ancestral family 
house. No doubt it has been laid down that the mere fact 
that the plaintiff suing under S. 92 C. P. C. is a Hindu and is 
entitled to worship ina temple would not give him fnterest 
enough to maintain a suit under S. 92, C. P. C. pn applying 
the analogy of that case to this choultry we have to bear in 
mind the further facts that the plaintiffs belong to the family of 
the founder and that fact would naturally give them an interest 
in the family charity. It has been ruled by a Full Bench of 


-this Court in Gauranga Sahu v Sudevi Mata} that the heirs 


of the founder have consiclerable interest in the maintenance 
of the charity, and the Hindu law gives them the right to 
nominate trusteesin the case of a vacancy and in the absence 
of any provisioh in the deed of endowment for the appointment 
of trustees. In our opinion therefore the Full Bench decision 
of this court above referred to does not preclude us from 
holding that the plaintiffs having regard to the facts proved, in 
the case have an interest within the meaning of S. 92 C. P.C. 
sufficient to enable them to maintain the suit. 

The next question argued by Mr. Rangachariar is of a 
still more general character, namely, that this choultry is not 
a 1 public, trust, but is nothing more than,a private guest house 

1 (1916) I L. R. 40 Mad. 612, 


PART T. | THE MADRAS LAW JOURNAL REPORTS. 25 


e 

built by Kaliyanarama Aiyar and to a suit ın respect of it there- Vaithınatha 
fore the provisions of S.92C. P. C. have no application. ss 
The appellant’s contention is that a public trust of thischaract- S$. Thyaga- 
er was created later on by the provisions of the will of Suri Se ee 
Aiyar already referred to, and that until then it was private 
property of the family or at the most a private trust which the 
members of the family were entitled to put an end to in certain 
contigencies. At all events it is said there was no dedication 

to public uses except under the will of Suri Atyar. 

The question really depends upon the inference to be . 

drawn from the evidence in the case, mainly the documentary 

evidence ranging from 186+ as there was no deed executed by 
the founder with reference to this choultry when he built it. 
Some question is raised as to who the actual founder was 
whether the choultry was built by Kaliyanarama Iyer or by 
his father Rajappa Iyer. But the plaintiffs in their plaint state 
that it was constructed by Kaliyanarama Atyar. . We think that 
we ought to proceed on that basis though there 1s evidence, 
even of witnesses on the side of the defendants, to show that the 
choultry was some time known as Rayjappa lyer’s. The 
earliest document is of 1864 a deed of partition between the ° 
five brothers, Ext. A. The document speaks of this 
choultry as “ Perumandy chathram which is the Dharmam 
and which is being conducted in the family from the beginning 
and it mentions the nanjah and punjah and lands of other 
description which are attached to the chathram of which some 
are in the Perumandi village, some in Alankurichi and some in 
Thennalur village. These are the lands which form the pro- ° 
perties. mentioned in the plaint B schedule items 1 to 17. 

Chathram itself and the lands surrounding it form the A 

schedule. Then ıt is provided that the five brothers shall 

manage the chatram according to the order of seniority. The 
document speaks of these properties being given to the chatram. 

It is umportant to note this fact that income yielding properties 

were attached to this chatram and were set apart for its main- 
tenance, and the brothers while partitioning the family pro- 

perties did not think,of dividing the chatram properties. Ifit, 
was merely a private guest house as argued on behalf of the 
appellants one would not expect any properties being set apart 5 
for iis maintenance, nor would there have beén a provision for 
dts matrflenance by each member of the family in turn.. It was 
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poimted out that there was no provision made for the appoint- 
ment of trustees after the death of the five brothers. But that 
cannot make any diference. When we find that income yield- 
ing properties are set apart for the maintenance of the chatram 
it might well have been within the contemplation of the 
brothers either that they would later on make a further provi- 
sion with respect to its management or that its management 
should be carried on by the succeeding members of the family 
in succession to themselves. The next document of importance 
is the will of Swaminatha Iyer, Ex. C. The construction of 
this will is one of the questions for decision in the appeal, 
which we shall deal with later on. It is sufficient to 
mention here that by this will the executors appointed 
therein are directed to feed poor people “ in our family 
choultry in Perumandi now under the management of 
K. Venkatranga Atyar.” That is not the sort of provision 
which would have been made if this chatram were the private 
property of the original undivided family. The burden of the 
maintenance of the chatram would in such cases fall on the 
surviving descendant of Kaliyanarama Aiyar. The will of 
Swaminatha Aiyar clearly implies consciousness on his part that 
the chatram ıs a public trust created by the ancestor of the 
family. Very soon afterwards i.e., in 1892 a deed Of surrender 
Ex. B was executed by Sivasubrahmainia Aiyar in which he says 
“as I have already left the chatram belonging to our family 
and situated in Agara Perumandi village and the nanjah and 
punjah lands etc., all matters belonging to it to the manage- 
ment of Venkatranga Iyer because of my inability to manage 
the same.” In another place he speaks of nanjah and punjah 
lands “ belonging to the said chatram ”. We may mention here 
that much stress was laid by Mr. Rangachariar on the use of the 
phrase “ chatram belonging to our family or ‘ family chatram ' 
and similar phrases of that character used ın this and other 
documents. But ın our opinion such expressions do not sug- 
gest any inference against the existence of public trust with 


- respect to this chatram; all that they meanyis that it was found- 


ed and maintained by the family. Then there ıs the will of 
Venkatranga Aiyar executed in 1884, Ex. H. and by that will a 
contingent interegt is given in his properties to the chatram and 
provision is made for the administration of the choultry and its” 
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properties by the Government incase the contingency happens oe 
and it describes the choultry in so many words as a charity v. 
choultry built by the ancestors of the testator. No explanation has Oa 
been suggested as to why this choultry should have been described 
as charity choultry and why its maintenance and of the properties 
attached to it should have been provided for ifıt was nota 
public trust. It could not be suggested that Venkatranga Aiyar 
would have thought of dealing with this choultry as a public 
charitable trust if as a matter of fact it was a private property 
in which other members of the family were benefi- 
cially interested, nor would he have entrusted the manage- 
ment to the Government in certain events if ıt was not a public 
trust.” Suri Aiyar was the last survivor of the five brothers. 
He was a District Munsif and afterwards Subordinate Judge. 
He died after retirement from service in 1913. As already 
mentioned, the appellants’ case ıs that it was Suri Aiyar who 
for the first time created a public charitable trust of this choul- 
try and of the properties belonging to it. The will however ° 
shows that he did not want to change the character of this 
choultry ; on the other hand what he intended was to keep up . 
its original character and to endow it with some more proper- 
ties of his own. He speaks of the choultry as his family 
choultry @nd of the building and landed properties as belonging 

= toit. It was pointed out that he states that they were in his 
possession and enjoyment. That does not necessarily mean 
that they were in his possession and enjoyment as a beneficial 
owner but he only means that he was in management of them 
as he makes it clear in other parts of the will. For instance in 
paragraph 11 he provides for the manageinent of the choultry 
and of the entire properties attached thereto. There is another 
document Ex. D., which is a deed of relinquishment executed 
by Sivasubramania [yer in 1892 in favour of Suri Iyer, There 
he speaks of the trusteeship of the Dharma chatram founded by 
forefathers and gives up all claims with respect thereto for the 
consideration of an annuity of Rs. 20 to be paid by Surt Aiyar. 
Mr. Rangachariar objected to the admission of this document 
on the ground that only a registration copy was produced and` 
that it was not duly proved. No such objection was taken in « 
the lower court and even in the grounds of* appeal before us. 

e All that ıs stated is that the lower court did not construe the 
document properly. Then it was argued that this deed of agreg- 

R—4 ° 
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ment suggests that Sivasubramania Aiyar laid claim to the 
chatram and its properties. With respect to this it has to be 
borne in mind that Sivasubramania Aiyar managed to get rid of 
the ancestral properties that fell to his share at rather an 
early date, and that he was depending more or less upon the 
charities of Suri A1yar. It 1s evident that this man was trying 
to get whatever he could get from Suri Aiyar. It would seem 
that Suri Aiyar in order to save himself further worry or 
trouble agreed to give him asmall stipend and obtain from 
hima deed of relinquishment in his favour. On the other 
hand the recital to which we have referred shows that the 
choultry was regarded asa charitable institution. All these 
documents therefore to which all or some of the members 
were parties strongly support the case of the plaintiffs that the 
choultry with properties attached to it is a charitable trust. 


Mr. Rangachariar has relied upon a number of lease deeds 
and muchilikas in which the properties in dispute are described 
as ancestral property and enjoyed by the executants of 
the deed, that 1s by one of the five brothers who at the time 
was in management of this choultry. But we do not think 
that any valuable inference can be drawn from these “docu- 
ments. No doubt the correct thing for a trustee of a choultry 
demising the charity properties 1s to describe the properties as 
belonging to the charity and to state that ke was making the 
demise in his character as trustee. In this country the forms 
of conveyance are not strictly observed especially in the 
districts and we should not be justified in attaching any 
importance to casual expressions in documents like, Exs. II 
series, VI series, V series and VIII series. Special reference 
was made to the inam title deed with respect to some lands in 
Thirumallur village Ex. IX. We are asked to draw an inference 
in the defendant’s favour from the absence of any description 
in the title deed as to the grantee being a trustee of the choultry. 
But we do not think that this is a matter of any importanee 
as the description stands on the same footing as that in the 

„ease deeds. Much reliance was placed ôn the fact that in 
1878 some landin Thennur village was usufructuarily mort- 
gaged. But then as pointed out by the subordinate Judge, it 
has been redeemed and included even in Suri Aiyar’s will as. 
property belonging to the choultry. e` 
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The other piece of evidence on which the appellants place  Va:thiaatha 
much reliance 1s with reference to the exchange of a piece of ar 

vacant land in Ex. III A and included in schedule A. The sr fac 
superstructure on the land was subsequently made a gift of 
to another person and purchased by Sur Aiyar under Ex. III. In 
this very document it 1s stated that the superstructure and the 
building belonged to the Dharmachatram. The documentary 
evidence on the whole is,strongly ın support of the finding of 
the subordinate Judge that the choultry was a charitable public 
trust, 

As regards the evidence of the actual use of this choultry 
there can be no doubt the wayfarers were used to be accommo- 
dated there and that the Brahmins also were fed in the choultry. 
Even one of the defence witnesses D. W. 5 an old man whom 
the Judge has believed on this point speaks of the Brahmins 
being fed in the choultry and wayfarers being lodged there. No 
doubt there is evidence to show that Sur: Aiyar the last trustee, 
did not think that the feeding of Brahmins was very much of i 
a charitable act, though he himself provided for the feeding 
of Brahmins by his own will. It was also pointed out by the 
learned vakil for the appellants that Suri Aiyar sometimes 
when visiting the village put up in this choultry and that 
some famıly idols were kept there. These are small mat- 
ters and cannot have much significance considering that 
the choultry was Managed all along by the members of the 
family. We therefore agree with the finding of the sub- 
ordinate Judge that this choultry was a public trust from the 
very beginning and therefore the suit with respect to it and 
its properties is maintainable under S. 92 C. P. C. 

The next question argued was whether the properties in A 
and B schedules form part of the endowment. It appears that 
one of those properties was sold long ago and Mr. Rangachariar 
wanted to adduce in this court as evidence, a document pur- 
porting to be the deed of sale with reference to the transaction, 
Fhe defendants had not taken the trouble of finding out the 
document and producing it in the lower court. That propert 
is not claimed in this suit and there 1s no evidence to show the 
circumstances in-which the property came to be sold. It might 
be as suggested by the subordinate Judge that if was sold for 

e purposes binding on the chatram. We have already’ dealt with 


the question relating tò thelands which are the subject matter 
° e i 
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Vaithinatha of Ex, II] and III-A and of usufructuary motgage. Ex. I 
Aalyar We agree. in the conclusions of the subordinate Judge that the. 
oo hee, properties in A and B schedules attached to the plaint form 
part of the endowment of this choultry. As regards schedules 

C. to F.some properties have been alienated and the alienees.are 
not parties to this suit. So far as those properties are concern- 
ed as pointed out bythe Subordinate Judgeany finding in this 
suit cannot bind the alienees. This question is dealt with 
by him under the 11th issue. We agree with the Subordinate 
Judge that it will be open to the trustees appointed under the 
scheme to sue the alienees in respect of the alienated properties. 

As regards the construction of Exh. C, the will of Swami- 
natha Aiyar, the learned Subordinate Judge has held that the 
choultry has a claim to 7/9th of the properties. It was contended 
by Mr. Rangachariar that we are not entitled in this suit to go 
into the question of the construction of Swaminatha Alyar’s will. 
But we accept the contention of Mr. K. Srinivasa Aiyangar that 

re under S. 92, C. P. C. when we are asked to frame 
a scheme one of the essential enquiries to be made is what are 
the properties belonging to the charity. Weare not directly 
concerned in this suit with the administration of the will of © 
Swamuinatha A1yer. But as the defendants who are in posses- 
son of the choultry and its properties deny that the oghoultry is 
entitled to any benefits under the provisions of Ex. C as claim- 
ed by the plaintiff, it is open to us to go intd the question. It 
was suggested that the gift in favour of the choultry is not to 
take effect until the executors appointed by the will have paid 
the debts. The will was in 1881. There is not an tota of 
evidence that any debts of Swaminatha Aiyer remain undis- 
charged. The executors appointed under the will are dead 
and we think we may safely conclude that there are no debts 
left to be paid and that the contingency upon which the charity 
was tolget 1/3rd of the income has arisen. 

As regards 2/3rds of the income of the properties given to 
the wife which the will directs to be utilised for Dharmam on 
her death, it is argued that the reference there is not to this 

“houltry but to charity generally. The learned subordinate 
Judge has held that the word “Dharmamr refers to this choultry 
and we think he isesight in that construction. In view of the 
will the cHoultry becomes entitled under Ex. C to 7/S9ths.of the e 

6 


income of the properties. 
e m : 
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It is next argued that we must hold that there was a special 
endowment or Kattalai, as it is called, created by Swamunatha 
Atyar, and such a special endowment should not be mixed up 
with the properties originally dedicated to the choultry. No 
doubt the provisions of Swaminatha Atyar’s will are to be carried 
out by the executors, Venkataranga Aiyer and Suryanarayana 
Aiyer. Both of them are however dead. If there isa gift as 
we hold there is, in favour of this charity it is within the 
‘competence of the court ın this swt to make a suitable provision 
for its administration in any scheme that is to be framed, espe- 
cially as there is no provision in the will for the admınistration 
of these ptoperties after the death of Venkataranga Aıyar 
and Suryanarayana Iyer. 


It was further argued that the gift of the income from the 
properties devised under Ex. C. does not amount to a gift of 
the properties themselves but only creates a charge in favour 
of the choultry. We do not think however that this 1s a sound 
proposition. The gift of the income of a property without any 
limitation is a gift of the property itself. See South Moulton 
Corporation v. Attorney General 1: also Mannox v. Greever 2, 


The last important question to be determined relates to the 
effect of Suri Aiyar’s will. It is contended on behalf of the 
appellants that Suri Aiyar, being a descendant of the founder 
of this charity, Kalyanarama Aiyar, as last trustee was entitled 
to appoint the ist and 2nd defendants and also one Jaya 
Krishnachari as trustees. Two issues were raised with refe- 
rence to this question. One was whether Suri Aiyar was 
competent to make the appointment and if so, whether the 
appointment was bona fide. And the 15th issue raised the 
question that if the defendants were appointed they should be 
removed from office. The learned Subordinate Judge has held 
that the appointment of these two persons was not bona fide 
and has also found facts which show that these persons cannot 
properly be trustees of these properties. He says that Suri 
Aiyar did not believe in the utility of feeding Brahmins in 


the choultry that shis conduct also shows that he was noty 


really interested in maintaining the choultry but that he was 
more interested in providing for a woman whom he calls 
his foster daughter namely Rangathammal, that the 1st and 2nd 


l. 10 Eng. Rep, 796 at p, 308, 2, L.R. 14 Eq. 466, . 
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Vaithinatha defendants are brothers and hangers on of Suri Aiyar, and that 
oe the 1st defendant who worked for him asa sort of gumastah 
S. Thyaga- acquired a great deal of unwholesome influence over him and 
raja Ayar that Suri Aiyar put these properties in them charge not so 
much for the defendants’ benefit of the charity as for their 
personal benefit and for the benefit of Rangathammal. We shall 
assume that Suri Aıyar as the surviving descendant of the foun- 
der was entitled under the Hindu Law to nominate trustees and 
to make provisions for the management of the trust. But it is 
a right the exercise of which the court is not bound to uphold 
if in its opinion the person nominated by the founder's, heir as 
trustee 1s not fit to hold the office. As laid down by the Privy 
Council in the well known case from Rangoon, Mahomed Ismal 
Ariffv. Ahined Moola Dawood ! the interests of the trust are 
supreme and the court must have regard to such interests 
in dealing with the question whether the persons appointed as 
trustees are persons who can be properly entrusted with the 
management of the institution. These two persons, the 1st and 
2nd defendants are absolute strangers to the family though they 
o alleged certain relationship to the family which allegation is 
found to be false. The ist defendant is nota man of any 
means, and the learned subordinate Judge who tried the suit 1s 
not satished that the 2nd defendant’s career was not*such as to 
inspire confidence. Besides as pointed out by Mr. K. Srinivasa 
A1yengar, the defendants have persistently contended that the 
choultry was not a public foundation at all and that the property 
claimed as public trust was the private property of the family. 
The subordinate Judge has found that the Ist defendant aided 
and abetted Suri Aiyar in his violations of the trust. The Ist 
defendant certainly must have’ known that the choultry was a 
public charitable trust. He must have known that the travel- 
lers used to be accommodated there, that Brahmins used to be 
fed there and that ıt was regarded by the family including his 
master Suri A1yar as a charitable trust and not as the private 
property of the family. This court has no doubt held that the 
mere denial of the existence of a public trust, if bona fide, does 
Anot by itself disqualify the man from being appointed or 
retained as trustee of the institution. We are convinced 
as was the learned subordinate Judge that this is not such 
a case’ and that under the circumstances -the. appoyntment , 
°, . l, L L, R. 43 Cal.-1085, $ 
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of defendants 1 and 2 as trustees should not be upheld and 


hey should be removed from the trusteeship of this foundation. 

The 3rd trustee Jaya Krishnamachari is dead. It will threfore 
be open to the lower court in framing the scheme to appoint 
proper trustees for the institution. 


Mr. Rangachariar argued that some properties mentioned 


in F Schedule which were disposed of by Suri Aiyar by his will 
did not ın fact belong to him, some of them being properties 
belonging to some temple at Nagarkudi, some of them being 
service mauiams and that they were in the possession of Suri 
Iyer on behalf of the temples and the service holders. These 
properties are mentioned in paragrahs 9 and 9 (a) of the written 
statement and there 1s no finding of the Subordinate Judge with 
respect to them. 

Items 172 to 179 were purchased by Suri Iyer in execu- 
tion of a decree for rent obtained by himself in 1912 and 
portions of items 91 and 92 claimed ın the written statement 
and the whole of item 170 were similarly purchased by him in 
1903 in execution of another decree. Mr. Ganapathi Aiyar 
for the defendant claimed these properties as belonging to 
Suri Aiyer by right of his purchase. These items belong to 
Nagarkudi village and the case of the plaintiffs was set out in 
their plaint that the Nargakudi village belonged to Swaminatha 
Aiyer and was disposed of by him in his will and under that 
will as we have held the choultry became entitled to 7/9th 
property. There is no evidence to show that Suri Aiyer was 
in possession of these items before Swaminatha Iyer’s death. 
Presumably he was in possession as an executor under 
Swaminatha Auyar’s will. It is argued that he might have 
purchased the properties from his own funds, but then it must 
be borne in mind that he mixed up the trust property with his 
own and alienated a number of trust properties referred to in C 
D and E schedules. The defendants did not produce accounts 
which if their case was true would have shown whether the 
properties were purchased by Suri Aiyar with his own money 
or with the moneys belonging to the trust for the choultry. 


Under these circufmstances we must hold that these items® 


belonged to the choultry. 


As regards item 171, called Illuppai tope of which Surt 
.Alyar „was in management on behalf of a certafp “temple 
called Kailasanatha SWami temple and a manyam belonging 
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Vaithinatha to the same temple and another temple of Varadaraja Perumal, 
oa i. e., ilems 189 and 183, Suri Aiyar was apparently in possession 
S. Thyaga-, of these properties as Mirasidar of the village. It is' contended 

raja Aiyar. l i 
by the learned vakil for the plaintiff that as the choultry owns 
considerable lands in Nagarudı village the trustees whoever 
may be appointed for the choultry should have the management 
of these items as Mirasidar but we cannot accept this conten- 
tion as there must be other Mirasidars : it is the entire body of 
Mirasidars who could make arrangement for the management 
* of these properties as they may choose. It may be open to 
them to make over charge of these items to the trustees of this 
choultry 1f they so choose. But we cannot hold that the trus- 
tees wonld be entitled as of right to have possession and 
management of these properties. 17 kulis of item 8, 21 kulis of 
item 19 and the whole of items 24 to 26 belonged to Sellath- 
a ammal the widow of Swamınatha Iyer. Surı Aiyar would be 
the reversionary heir of Sellathammal and there is really no 
° evidence upon which we would be justifed in holding that 
these ıtems belong to the chatram. The manyams claimed 
by the defendant—service Mantyam’s, barber's, washerman’s, 
carpenter’s and watchman’s are items 45, 60, 78 and 84. The 
Mirasidars of the village would be entitled to the management 
of these Maniyams for the reasons already given an respect 
of items 171, 180 to 183. We cannot hold that the trustees 
of the choultry would as a matter of mght be entitled to 
possession of these Maniyams. The result is that items 171, 180 
to 183, 17 kulis of item 8, 21 kulis of item 19, items 24 to 
: 26, and items 43,50 and 84 mentioned in schedule to the 
written statement at page 21 will be excluded from the decree. 
In all other respects, the lower court’s decree ıs confirmed 
and the appeal dismissed with costs, the costs to be 
paid by the defendants personally as we do not think that this 
is a proper case in which the costs of the appellant should 

come out of the trust estate. 
Mr. K. Srinivasa Iyengar has asked for special vakil’s fee 
but we cannot say that the appeal involved any points of 
special difficulty. The usual fee will be allowed. 

; Appeal No. 330 of 1918 will be dismissed but as accounts 
will have to -be taken, there must be a direction that the 
defendants do render accounts of the properties from the date, 
of the death of Suri Atyar. The Subordifiate Judge will expedite 
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the appointment of trustees as there are properties in the 
hands of the alienees and as it 1s apprehended that some suits 
might be barred 1f there be any further delay. The costs of 
both parties in this appeal will come out of the estate. 

C. A. S. 
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Fiduciary relationsh; ps in India- -Do not tuvaltsrably involve all the duties 
of an English trustee—Hindu Law—Adoption—Share of adopled son among 
Sudras in Madras when legitimate sun is subsequently bot n—DattakaChandrika, 
tts authority, 

The rules applicable to accounts between trustees and cestuss que trustent 
in Englagd do not invariably apply to fiduciary relationships in India; e. g , to the 
case of a manager ofa joint fam'ly who, except where misappropriation is proved, 
is liable to acapunt only for what he has actually recetved and not for what he 
ought to have received, 

Among Sudras in Madras the adopted son shares equally with the subse- 
quently born Aurasa son. The rule tothat effect first propounded in the Dattaka 
Chandrika has been accepted and acted upon by the Hindus in Madtas for over 4 
century, and may now be regarded as established law. 

Dictum of Turner C J. and Mutiuswamé Ayyar, J in Raja v. Subbaraya 1. 
Appr. 

Karutiurs Gopalam v. Karituri Venkataraghavalu 2 over ruled. 

The Dattaka Chandrika has been long accepted in Southern India asa high 
authority on the law of adoption, but where its propositions are not based upon 
authentic texts it 1s necessary to enquire whether they have in fact been accepted 


and acted upon as law, 

Consolidated appeals from a decree of the Madras High 
Court, modifying a decree of the Subordinate Judge of Rajah- 
miftndry. 

The facts of the case are sufficiently stated in their Lord- 
ships’ judgment. The arguments on the various questions of 
account, which were of no general interest, are not reported. 
The remaining question was whether among &udrås in Madras 


e* P.C App. No. 18 and 19 of 1919 February 24 25 and 28 and March 1, 1921, 
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an adopted son on partition of the family property shares 
equally with an after-born legitimate son. The Subordinate 
Judge held that he does: the High Court, (Ayling and Srinivasa 
Aiyangar, JJ.) that he takes a fourth only of a natural born 
son’s share. 

Hence this appeal. 


Dunne, K. C. (Parikh and Narasimham with him) for 
appellants : The question is whether the general rule which 
gives one fourth of the share of a natural born son to the adopt- 
ed son when a natural son is subsequently born, applies to 
Sudras. We submit, on the authority of the Dattaka Chandrika, 
S.5 para. 29 that it does not, and that the adopted son 
takes an equal share. Respondents rely upon a text of Vasistha, 
cited at para. 17 of the Dattaka Chandrika, and argue that 
para. 29is bad law because in conflict with that text. We 
submit that para. 29 merely makes an exception in the case of 
Sudras, and that there is good reason for the distinction. 
Among the three twice born castes, the adoptive son in the 
absence of a natural son, can offer sacrifices and perform 
religious duties: but such religious efficacy ceases once a 
natural son is born : hence the adopted son gets a lesg share. 
Among Sudras on the other hand no one can offer sacrifices, 
so his position is not worsened by the birth of a fatural son. 
For the text of Dattaka Chandrika wide Stoke’s Hindu Law- 
books, edition 1865, p. 659. Sir Thomas Strange’s Hindu Law, 
Vol. I, p. 99 (edition 1830) lays down that among Sudras the 
after-born son and the adopted son share equally : the author 
had been Chief Justice of Madras for years. Macnaghten’s 
Hindu Law, p. 70 (edition 1865) says the same thing: at page 
66 the author says that the Dattaka Chandrika and the Dattaka 
Mimamsa are the two leading authorities on adoption. 

Rajah v. Subbaraya 1 was a case of representation, the 
adoptive son of one brother claiming against the natural son of 
another : but the view of Turner, C. J. and Muttusami Aiyar, J. 
at p. 254, as to the materiality of this passage of Dattaka 
Chandrika, on the position of Sudras, ,even though obiter 
is of the highest importance. 

In Baramanand Mahanti v. Chowdhri Krishnacharan 
Patnaik 2. Tottenham and Norris, JJ. hold that the rule restrict- 

1, (1888) LL R. 7 Mad, 258, 2 (g884) 14 Cal, L. J. 183. 
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ing the share of an adoptive son 1s not applicable to Sudras, 
and cite Dattaka Chandrıka as an authority. 

This case was cited with approval ın Asita Mohan Ghosh 
v. Nirod Mohan Ghosh 1 where passages as to the authority of 
Dattaka Chandrika are collected. 

As to the weight to be attached to the Dattaka Chandrika, 
reference may be made to the following : 

Rangaima v. Atchama ? Collector of Madura v. Mutu Rama- 
linga Sethupathy 3 Sri Balusu Guiulingasam: ¥. Sri Balusu 


Ramalakshmanuna +, Bhagvan Singh v. Bhagvan Singh 5, Nagin- ° 


das Bhugvandas v. Bachoo Hurkisondas &. 

In Karuturı Gopalan v. Karuturı Venkaraghavaloo © suffi- 
cient weight has not been given to the Dattaka Chandrika: that 
case 1s wrongly decided. 

(Lord Buckmaster: They do not dispute the Dattaka 
Chandrika as an authority, but say itis not an authority ad 
hoc: that thisis a question of inheritance, as to which the 
Mitakshara is paramount.) 

It 1s not a question of inheritance only, but of status : the 
two are bound together. The learned Judges have ignored the 
time during which the rule of Dattaka Chandrika has been 
accepted. That rule is not in conflict with the Mitakshara, 
which does not deal at all with the case of Sudras : rather the 
Dattaka Chandrika itself assumes and comments on the 
Mitakshara. ; 

Parikh followed : The gneral rule is that the adopted son 
is on the same footing as the natural born. We are not seeking 
to establish an exception but to limit one. Of the cases relied 
on in Karuturt Gopalam v. Karnuturt Venkataraghavaloo 1 none 
is the case of a Sudra : the Bombay case was reversed by this 
Board ın 43 I. A. 56. 

De Gruyther K. C. (Eddis with him) for respondents, The 
Dayabhaga in Bengal and the Mitakshara elsewhere, though 
originally commentaries, are now the law, and you cannot upset 
thtm by saying they conflict with a text of Smriti. The Dattaka 
Chandrika cannot deviate from or add to the Mitakshara. The 


latter work cites Vasishtha at Chapter I, S. 11, para. 24: NS 
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lays down clearly without any exception that the adopted son 
takes a fourth only if a legitimate son be afterwards born. 
(vide Stokes’ Hindu Law-Books, p. 420). In this very same 
chapter Sudras are mentioned at para 41: there is no other 
special rule of succession provided for them; except for that 
rule, the ordinary law applied. 

There are numerous other works dealing with the subject- 
Smriti Chandrika, Sarasvati Vilasa, Dayabhaga, Viramitrodaya 
but none of them except Sudras, or gives the rule laid down 
in Dattaka Chandrika. 

The question has arisen out of a text of Gautama, which is 
never referred to in the Mitakshara, but which is cited in 
the Dattaka Mimamsa and Dattaka Chandrika. The author of 
the Dattaka Mimamsa construes it as referring to a virtuous 
adopted son and a bad natural one: the author of the Dattaka 
Chandrika applies ıt to Sudras. 

The authority either of the Dattaka Chandrika or of the 
Dattaka Mimamsa is not high. In Ganga Sahai v. Lekhraj 
Singh} Mahmood, J. considered himself entitled to refer to 
other works as to the authority of the Mimamsa, and concluded 
that very little weight was due to it. The board’s view appears 
from Sri Balusu Gurulingaswanu v. Sri Balusu Ramalakshmam- 
ma ?. In that case the Board held thai the adoptioneof an only 
son was good, though the Dattaka Mimamsa and the Dattaka 
Chandrika had in terms provided that it was bad. They 
also laid down that the Chandrika was merely a work 
by a learned man. West and Buhler’s disparaging opin- 
ion of the Chandrika is at page 131. In Pattu Lal v. 
Parbats Kunwar 3 the definite prohibition by the Dattaka 
Mimamsa of the adoption by a widow of her brother’s 
son was disregarded. The Board lay down that caution is 
necessary 1s adopting Nanda Pandita’s glosses. The point 1s 
plain, that neither the Mimamsa nor the Chandrika is law 
ad hoc. 

The Chandrika arrives at this particular rule,which *is 
quite contrary to the Mitakshara, by arguing from the analogy 
of the illegitimate son. The text of Vriddha Gautama which it 
cites cannot be traced, and I submit that the view of the Chan- 
drika ıs based noteon any old text, but on the author’s view 


(1895) I L. R 9 Al. 253 at p. 322 2. (1899) L R. 26 1. A. 11% 129, 1310 
° 3. (1915) L R. 42 1. A. 155, 96], 
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ee 


A ' 
that it is unfair that the illegitimate son should get a full share (as Peer 
he does among Sudras) and the adoptive son only a fourth share. ee 


There is a well grounded tradition that the Dattaka eee 
Chandrika was written to support a case of Raja Nobokissen’s ; 
as to this wide J. C.Ghose’s Hindu Law, p. 667, and Golap 
Chandra Sirkar’s Hindu Law of Adoption, p. 124. Sarkar points 
out that Jagannatha in his Digest never mentions Dattaka 
Chandrika. 

(Lord Dunedin : It is important to consider the course of 
decisions and practice in Madras during the last fifty years). 

There has never been any suggestion of practice. The only 
judicial decision is the dictum in Raja v. Subbaraya 1. The 
earliest case, Ayyavu Muppanar v. Nilayathakshit Aminal, ? was 
apparently a Sudra case and there are two others, of 
Sudras, one in Calcutta (4 Cal. 425) and one in Bombay 
(17 Bom. 100) where Sudras got one-fourth. It cannot 
be said there is a steady course of authorities even in Madras. 
Mandlik, West and Buhler, and Sıromanı all take my view. The E 
Dattaka Chandrika itself states the rule as a deduction as 
its author’s view of what the law should be. s 

Ştrange and Macnaghten merely repeat the Dattaka 
Chandrika. 

Dunte, K. C. replied. The Dattaka Chandrika has a 
precise text dealing with this very situation. The Board has 
never laid down that the Mitakshara ıs to supersede the Dattaka 
Chandrika : and the Mitakshara 1s in fact silent on this part- 
cular matter. 

(Lord Dunedin : It is not wild assumption that if the 
law were different in the case of Sudras, the Mitakshara would 
say SO). 

The Mitakshara is merely a commentary on Yajnavalkya 
it must not be taken as the law. The commentator here cites a 
text of Vasishtha : he does not explain it, nor does he say ıt is 
a rule of general application extending to Sudras. 

e The theory about the Dattaka Chandrika being a forgery 
was set aside by Banerji, J. in Bhagvan Singh v. Bhagvan 
Singh 3. He had before him all that G. C. Sarkar had said off 
the subject. Hus dissenting judgment was upheld by this » 
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The text of Vriddha Gautama cited in the Dattaka Chand- 
mka 1s also, with the exception of a single letter which is 
defferent cited in the Mimamsa : the difference is discussed in 
dsita Mohan Ghosh v. Nirod Mohan Ghosh } where the 
Calcutta High Court held that the Chandrika’s version was 
correct. 

In the cases where Sudras only got a fourth the point that 
the law was different in the case of Sudras from the other castes 


, Was never raised. 


Their Lordships’ judgment was delivered (May 5, 1921) by 


SIR JoHN EpGE:—These appeals raise a question of 
great and far-reaching importance with regard to the rights of 
succession in the Presidency of Madras, but this 1s associated 
with a series of relatively unimportant matters relating to ques- 
tions of accounts that have arisen in these circumstances. 

The first plaintiff in the suit, who is the first respondent to 
each appeal, was the manager for many years of a joint family 
estate which appears greatly to have prospered under his care. 
Distrust, however, arose, and was apparently well justified, as 


“to his dealing with certain portions of the estate, and elaborate 


enquiries were set on foot outside the courts for the purp8se of 
ascertaining what the true position was. Thuis first respondent 
—uneasy, it is asserted, as to the prospect of proceedings being 
brought against him as the result of these enquiries—instituted 
proceedings himself, to which the appellants were parties, 
alleging that they also had been ın custody of part of the joint 
family estate, and asking for accounts and consequential relief, 
to which demand among other answers, a claim was put for- 
ward that the plaintiff should render an account of the joint 
family properties and his management from 1898 onwards. 
The questions associated with these claims have been before 
the Subordinate Judge and before the High Court. Both these 
Courts refused the claim for the general account and decided 
the various questions ın 1ssue that were raised on the accounts 
Apart from the dispute as to the rights of succession, the claim 


Bas the general account and the following 1f@ms only are the 


subject of these consolidated appeals : First, the appellants say 
that the plaintiff should pay interest at 9 per cent. on the 
moneys misapplied ın accordance with the direction Qf the 


° 1 (1916) 20 Cal W. N. 901, 
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Subordinate Judge, this direction being overruled by the High 
Court, who reduced it to 6 per cent. : secondly, they assert that 
the High Court was wrong in deciding that certain items of 
Schedule B and Schedule C of the supplemental Schedule B 
were the joint property of the family : and finally they assert 
that the High Court was wrong in excluding from the items 
on which interest was payable a sum of Rs. 7,000, which was 
the subject of a promissory note held by the plantiff. 


With regard to the claim for the general account, this has 


been refused by both Courts. The High Court based their ° 


decision upon the ground that all the items in respect of 
which the plaintiff was alleged to have been guilty of miscon- 
duct had been investigated.and set out ın the schedules which 
were before the consideration of the learned Judge, who had 
dealt with them item by item as appeared in hjs judgment. 
They continue in these words :— 


“ What more could be done, even if we direct general accounts, 1618 difficult 
to See. ” 


Their Lordships are entirely in agreement with this view. 


The learned Subordinate Judge himself stated that ıt appeared ° 


that all possible items of collection by the trst plaintiff had 
been proved as far as possible by the indefatigable energy of 
the defendants 1 and 3. He also added that he thought delay 
was a good reason for refusing the claim. ‘Their Lordships 
think that the High Court rightly interpreted the judgment of 
the Subordinate Judge, and that in substance, if not in actual 
words, both Courts have decided that in effect the account 
asked for has already been taken and that it would be a need- 
less prolongation of litigation and waste of cost if a further 
account were ordered. This conclusion is the one at which 
their Lordships have themselves arrived, and they therefore 
think that upon this point the appeal must fail. 


With regard to the interest, the matter can be briefly dealt 
with. The High Court have considered that 6 per cent. simple 
interest is sufficient. It would require very special and unusual 


which rests upon discretion, even though in this matter th 

view of the High Court differed from that, of the Subordinate 
Judge,as to the way m which that discretion should+be’ exercis- 
ed. But they may Add that if the matter were ‘one upan 
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which an independent judgment was required, they think that 
the judgment of the High Court was correct. 

As to the items claimcd by some of the defendants as 
separate property this depends upon evidence and the Courts 
have differed as to its effect. Their Lordships think that the 
judgment of the High Court is correct as to its interpretation. 
The first defendant asserts that the property was bought with 
moneys belonging to his wife, and he accounts for these 


moneys by stating :— 
“ My mother-in-law gave property to my wife Just before het death. My wife 
told me of her gift of property to her, I was not present at the time.” 


And this ıs supported by the evidence of the defendant's 


brother-in-law, whose evidence is in these terms: 

‘t My sister sold away he:r husband’a properties to which she succeeded: No; 
she obtained 4 acres from her huaband’s family for mamtentnce. She also purchas - 
ed 10 acres. Subsequently she sold away all the 14 acres of land.” 


The wife was not examined to support the claim. It 
appears that the learned Subordinate Judge based his judgment 
upon the view that there was nothing improbable in the defen- 
dant’s wife having inherited the amount necessary for the 
purchase of the property. That would bea potent reason if 
there were substantial evidence to show that such inherifance 
had in fact been acquired. In their Lordships’ opinion such 
evidence 1s not forthcoming, and they think upon this point 
also the judgment of the High Court ıs correct, though it is 
liable to be misunderstood from the form of the judgment, 
which suggests as a reason that the first defendant’s story was 
contradicted by one of his own witnesses whose evidence was 
inadmissible. This would apparently leave the first defendant’s 
story unchallenged, butin truth his account was never sufh- 
ciently substantiated, and for this reason that claim fails. 

With regard to the ‘last matter of the Rs. 7,000, it 1s 
extremely difficult to extract the reasons why the High Court 
dealt with this sum differently from other amounts which 
appear in the same account, though in fact ıt was added as an 
additional item. There is however, nothing to show their 
Lordships that it was so dealt with by the first plaintiff as to 


J him lable to account for anything more than the 
a 


ctual interest that he received upon ıt but to this extent he 
is accountable, i 

Théir e Lordships desire once more to repeat the warning 

they have often given against attempting to apply without 
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qualification in India the rules applicable to strict accounts bet- 
ween trustees and cestuis que trusts that exist in this country, 
because ın truth there are a number of fiduciary relationships 
in India to which these rules cannot in their entirety apply. 
This does not mean that breach of established duty should be 
less severely dealt with in India than in this country, but there 
are fiduciary relationships which do not involve all the duties 
which are imposed upon trustees here. The office of manager 
of a joint family estate affords an illustration of this difference. 
In the absence of proof of direct misappropriation or fraudulent 
and improper conversion of the moneys to the personal use of 
the manager, he is liable to account for what he received and 
not for what he ought to or miglit have received if the moneys 
had been profitably dealt with. Their Lordships cannot find in 
this case anything to render the first respondent liable beyond 
the extent to which they have referred. On this point also, 
except to the extent above mentioned, the appellants fail. 


The next question which it is necessary to consider is that 
which is raised by the second of these two consolidated appeals 
in which the defendants Arumilli Ramanna and his three sons, 
Arumilħ Ragavudu, Arumilli Venkataratnam and Arumull: 
Subbarayady are the appellants, and the plaintiffs are the res- 
pondents. The parties are Sudras and belong to a family of 
Sudras, of the Presidency of Madras, which in general 1s 
governed by the law of the Mitakshara. Arumulli Ramanna 
was, as has been concurrently found by the courts below, 
adopted by the plaintiff, Subbarayadu, as his son when that 
plaintiff was childless. Ramanna was by birth a son of 
Venkiah, who was a brother of that plaintiff. After Ramanna 
had been adopted that plaintift’s sons,- Ramamurti and Periah, 
who are respectively the second and third plaintiffs, were born, 
and the question to be considered in the second of these two 
appeals ıs whether ın the Sudra caste in the Presidency of 
Madras an adopted son on partition of the family property 
shares equally with a son of his adoptive father born subse- 
gently to his adoptioh. The question is an important one, and 
is by no means an easy one for this Board to decide. The 
question depends ona text of the Dattaka Qhandrika and on 
the authority to be allowed in the Presidency of Madras to 
that text. e; 
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So far as ancient text and recognised Sanskrit commen- 
taries on Hindu law are concerned, the earliest authority for 
the proposition that amongst Sudras an adopted son, on a parti- 
tion of the property of the joint family, shares equally with a 
legitimate son of the adoptive father, born subsequently to the 
adoption, is that “of the Dattaka Chandrika. In S. 5 of the 
Dattaka Chandrika (“ Hindu law Books ” edited by Whitely 
Stokes, 1865) which deals with “ the succession by inheritance 
of adopted sons lineally and collaterally,” the commentator, 
after referring to rights of members of a Hindu joint family 
generally to share ın a partition of the family property, said:— 

“29. The mode, however, of partition between the son 
of the wife, the son given, and the rest and the legitimate son, 
which has been propounded in wal preceded, does not apply 
to the Sudra tribe.” 

After some further observations, the commentator further 
said:— 

“32. Accordingly, the text subjoined must be construed 
as referring merely to Sudras. ‘A son given being thus adopt- 
ed, if by any chance, a legitimate son should be born let them 
be equal partakers of the father’s estate.’ So also in the follow- 
ing text, the equal participation of all lawfully begotten Sudras 
having been first propounded, the succession to equal shares of 
the other sons likewise is subsequently declared by the sentence 
(‘if there bean hundred sons’) occurring therein. ‘ Fora 
Sudra 1s ordained a wife, of his own class and no other. Those 
begotten on her shall have equal shares; if there be an hundred 
sons (the same mode of partition shall obtain). If the sentence 
in question be referred to the real legitimate son only, the 
position contained in it being obtained from what preceded, 
its repitition would be unmeaning.” 

For those statements as to the right amongst Sudras of 
the adopted son to share equally on partition with the subse- 
quently born legitimate son of the adoplive’father the author of 
the Dattaka Chandrika did not state who his authority was. eHe 
quoted a téxl from Vriddha Gautama to the effect that an 
adopted son and an after-born son share’equally, which is not 
accepted by the Courts in India or by the followers of the 
Mitakshara ‘or bw the followers of the Dayabhaga as a correct 
statement of the law applicable to alt Hindus, and,drew bys 


e inference that ıt was applicable to Sudras from texts which do 
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not propound any such proposition, -and, so far as their Lord- 
ships understand them, do not suggest the conclusion expressed 
on this subject by that commentator. 

The Dattaka Chandrika has been treated by the Board as 
a high authority. As early as 1846 Lord Kingsdown, then Mr. 
Pemberton Leigh, in delivering the judgment of the Board in 
Rangama v. Atchama and others 1, in reference to the Dattaka 
Chandrika and the Dattaka Mimamsa, said:—“ They are written 
on the particular subject of adoption ; they enjoy, as we under- 
stand, the highest reputation throughout India.” 

In The Collector of Madura v. Mooloo Ramalinga Sethu- 
pathi 3, which was an appeal from the High Court at Madras, 
Sir James Colvile, in delivering the judgment of the Board, 
referning to the Dattaka Mimamsa and the Dattaka Chandrika, 
said:—“Again, of the Dattaka Mimamsa of Nanda Pandita, and 
the Dattaka Chandrika of Davanda Bhatta, two Treatises on 
the particular subject of adoption, Sir William Macnaghten 
says that they are respected all over India; but that when 
they differ the doctrine of the latter is adhered to in Bengal 
and by the southern Jurists, while the former is held to be the 
infallible guide in the Province of Mithila and Benares.” 

It has stnce then been ascertained that Davanda Bhatta 
was not the*author of the Dattaka Chandrika. Sir James Colvile 
in the passage above quoted, was referring to the authority of 
the work itself. . 

In Sri Balusu Gurnlingaswami v. Sri Balusu Raimalak- 
shmamma 3, which was an appeal from the High Court at 
Madras, Lord Hobhouse in delivering the judgment of a Board 
consisting of himself, Lord Macnaghten and Sir Richard Couch 
said: “ The date of the Dattaka Chandrika 1s not certain ; 
but ıt ıs at all events very much later than the Smrıtis, and it 
stands only on the footing of a work by a learned man. Messrs. 
West and Buhler in their valuable work on Hindu law, 3rd-ed., 
p. 11, speak thus: ‘The. Dattaka Mimamsa and the Dattaka 
Chandrika, the latter less than the former, are supplementary 
authorities on the law of adoption. Their opinions, however, 
are not considered of’so great importance but that they may 
be set aside on general grounds in case they are opposed to 
the doctrines of the Vyavahara Mayukha or the Diarmasindhu 
and Nirnayasindhu,’ This is spoken with special reference to 


1. (1846) 4 Moore, I. A. at p°97, 2. (1868) 12 Moore, I. A. 397 at p. 437. 
e 3. (1899) L. R. 261, A 118 at p. 131, 
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Bombay and Western India. But both works have had a high 
place in the estimation of Hindu lawyers in all parts of India, 
and having had the advantage of being translated into English 
at a comparatively early period, have increased their authority 
during the British rule. Their Lordships cannot concur with 
Knox, J., in saying that their authority is open to examination 
explanation, criticism, adoption, or rejection like any scientific 
treatises on European jurisprudence. Such treatment would 
not allow for the effect which long acceptance of written 
opinions has upon social customs, and it would probably 
disturb recognised law and settled arrangements. But, so far 
as saying that caution is required in accepting their glosses 
where they deviate from or add to the Smnritis, their Lordships 
are prepared to concur with the learned Judge.” i 

In Bhagwan Singh v. Bhagwan Singh}, which was an 
appeal from the High Court at Allahabad, Lord Hobhouse in 
delivering the Judgment of a Board consisting of himself, Lord 
Macnaghten, Lord Morris and Sir Richard Couch, in referring 
to the Dattaka Mimamsa and the Dattaka Chandrika said: 
“If there were anything to show that in the Benares School 
of Law these works had been excluded or rejected, that, would 
have to be considered. But their authority has been affirmed as 
part of the general Hindu law, founded on Sntritis as the 


’ source from whence all Schools of Hindu Law derive their 


precepts. In Doctor Jolly’s Tagore Lecture of 1883, that 
learned writer says: The Dattaka Mimamsa and Dattaka 
Chandrika have furnished almost exclusively the scanty basis 
on which the modern law of adoption has been based.’ 
Both works have been received ın courts of law including 
this Board, as high authority. Lord Kingsdown’s words in , 
Rangama v. Atchama? have already been quoted and 
those of Sir James Colvile in The Ramnad case 3, As 
has been said, Sir James Colvile quotes with assent 
the opinion Of Sir William Macnaghten, that both works 
are respected all over India, that when they differ she 
Chandrika ıs adhered to in Bengal and by the Southern Jurists 
while the Mimamsa 1s held to be an infallible guide in the Pro- 
vinces of Mithila and Benares. To call it infallible is too strong 
an expression, ard the estimates of Sutherland, and of West and 

J. + (1899) 26 I A 153, at p. 161, 2 (1846) £ Moore J. A attp.97, ° 

3. (1868) 12 M. I A. 397, 
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Buhler, seem nearer the true mark ; but ıt is clear that both PC. 
works must be accepted as Bearing high authority for so long Arumi 
a time that they have become embedded in the general law.” Perrazu 


V 


There can be no doubt that the Dattaka Chandrika has Arumi 
been for long and still is accepted ın the Presidency of Madras shah 
as a treatise on adoption of the highest authority. It 1s not —— 

; : ; Si Jobn 
primarily a work dealing with rights of inheritance or with Edge. 
rights of coparcenary in property acquired by birth or adoption, 
but ıt does necessarily deal with such subjects as the occasion 
requires. It is not known who was the author of the Dattaka- 
Chandrika, and the doubt as to its authorship makes ıt ımpossı- 
ble to fix with any certainty the date when it was written, but 
it is believed to be an earlier work than the Dattaka Mimamsa, 
which was written by Nanda Pandita, who is known to 
have lived about 300 years ago. When the Dattaka Chandrika 
was first accepted in Southern India as an authority on the 
law of adoption, ıt would probably be impossible now to ascer- 
tain. It, however, appears to their Lordships that it does not ° 
necessarily follow from the fact that the Dattaka Chandrika has 
been long accepted ın Southern India as a high authority on 
the law of adoption that comments and propositions, apparently 
then novel contained in it, 1f not based upon ancient texts 
which can with some certainty be identified, have been accept- 
ed by the Hindus of Southern India as part of the Hindu Law. 

It thus becomes necessary to ascertain, 1f possible, whether 

the rule propounded for the first time, it ıs believed, ın para- 

graphs 29 and 32 of S.5 of the Dattaka Chandrika, which 

have been quoted above, ever was accepted and acted upon by : 
the Hindus of the Presidency of Madras as Hindu Law. 

Mr. W. Macnaghten in his “ Principles and Precedents of 
Hindu Law,” which was published at Calcutta in 1829 and is 
a recognised authority on Hindu law, saidat p. 70 of Volume 1: 

“ Where a legitimate son is born subsequently to the adoption, 

he and the son adopted inherit together, but the adopted son 

*takes one-third, according to the law of Bengal, and one-fourth, 

according to the doctrine of other Schools.” In a note to that 

passage, Macnaghten stated: “ It ıs laid down in the Dattakgi 
Chandrika that ın the case of Sudras,if a legitimate aÑ 

subsequently born, he ıs entitled to an equal share only with the 

e adopted son, and this rule prevails accordingly in the Southern 

d 


Provinces.” ° 
e e 


\ 
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P. C, It has been suggested, ın reference to his note which has 
ceca; been quoted, that Mr. William Macnaghten, when he wrote his 
Perrazu book, had no special knowledge of the law affecting Sudras in the 
Arumilli Presidency of Madras but even if that suggestion is well found- 
See ed, it cannot be suggested that Sir Thomas Strange, when he 


— wrote his well-known book on Hindu Law which was published 
Se ae jn 1838, did not know what was the then accepted law in the 
Presidency of Madras, as to the rights of an adopted son amongst 
Sudras. Sir Thomas Strange had been Chief Justice of Nova 
Scotia ; he commenced his judicial experience ın India in 1798, 
when he was appointed Recorder of Madras, and became a 
celebrated Indian jurist. He was Chief Justice of the Supreme 
Court at Madras from 1800 until 1817. At page 99 of Volume I 
of his “Hindu Law’ in reference to the right of inheriting on the 
death of a Hindu father, Sir Thomas Strange stated :—“Among 
Sudras, in the same event (the death of the father), the after- 
born son and the adopted son share equally the paternal estate.” 
. That statement was doubtless based on the text of the Dattaka 
Chandrika which has been quoted. Sir Thomas Strange knew 
that according to Hindu Law as applicable to the twice-born 
classes, the share to which an apopted son would be entytled 
on partition would be less than the share of the legitimate 
son born to the adoptive father subseqently to the adoption, 
and he would not have stated that amongst Sudras those sons 
would take equal shares if from his judicial experience in 
Madras he had any doubt that the rule propounded in the 
Dattaka Chandrika had not been accepted and acted upon in 
$ the Presidency of Madras. 

The earliest reported case ın the Presidency of Madras 
so far as their Lordships are aware, in which this question as to 
the right amongst Surdas of the adopted son to share equally 
in the property ofa joint family with the subsequently born leg:- 
timate son of the adoptive father was mentioned, tame on 
appeal before the High Court at Madras in 1883. In that case 
(Raja and another vy. Subbaraya!), the plaintiff sued fore 
partition and to recover from the defendant one-half of certain 
ypoveable and immoveable properties on the ground that. he 
vas an adopted son of the deceased undivided brother of the 
deceased father.of the defendant. The parties were Sudras, and 
the deferrdant contended that the plaintiff ‘was entitled to one- 


1, (1883) I L R, ,7 Mad. 283- 
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fifth only of the estate, and that he, the defendant was entitled 
to four-fifths under the Hindu law. In that case Turner, C. J. 
and Muttuswami Ayyar, J., on appeal, delivered the following 
judgment:— 

“There is no valid ground for the contention that if the 
adoption be proved the plaintiff should take but a fifth share. 
By representation the adopted son takes the share which his 
adoptive father would be entitled to take on partition. With all 
deference to the authority of the High Court of Calcutta in 


Raghubanund Doss v. Sadhu Churn Doss + we doubt whether: 


the passage in Dattaka Chandrika, S. 5, paragraph 25, even with 
the addition suggested has been correctly interpreted. If there 
be such a special rule, as is suggested, it is not applicable at all 
events to Sudras among whom the adopted son is declared 
entitled to take an equal share with a legitimate son who ts 
born subsequently to the adoption. We agree with the Judge 
that the plaintiff would take his father’s share, a moiety, if he 
were really adopted.” 

It has been objected, and correctly, thatthe dictum in that 
case that amongst Sudras an adopted son ıs entitled to take an, 
equal share on partition with a legitimate son born subsequently 
to the adoption, was not necessary to the decision of the appeal 
then befere the Madras Court, and that the opinion on that sub- 
ject expressed by Turner, C.J., and Muttuswami Ayyar, J., must 
be regarded as obiter. Nevertheless it was the opinion of the 
then Chief Justice of Madras, who was an able and careful law- 
yer and of Mr. Justice Multuswami Ayyar, who was a member 
of a Brahmin family of the Madras Presidency, and who earned 
for himself the well-deserved reputation of being one of the 
most accomplished and reliable lawyers in India in cases invol- 
ving a’ knowledge of Hindu law. That opinion of those learned 
judges, although strictly ıt was an obiter dictum, was deserving 
of respect, and was probably expressed ın answer to some argu- 
ment of counsel in the case. If the rule propounded in the 
Dattaka Chandrika that amongst Sudras the adopted son and 
the subsequently born legitimate son shared equally had been 
Seriously questiontd in the Presidency of Madras, it 1s 1mposs 
ble to believe that Mr. Justice Muttuswam: Ayyar should ın 
1883 not have been aware that the rule had not,been accepted 
and acted upon in that Presidency as correct. 


%. (1878) 1. L R. 4C. 428. . 
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PRC The next reported case relating to Sudras ın the Madras 


kami Presidency, of which their Lordships are aware in which the 


Petrazu rule in question here of the Dattaka Chandrika was con- 
Vv 


Avani sidered, is that of Karuturı Gopalam v. Karuturi Venkata- 
Sn raghavulu ! which came on appeal before the High Court 
ee. at Madras in 1915. In that case the parties where Sudras, 
oe aud the plaintiff, who was the respondent to the appeal, 


had been adopted in 1898 by one Venkanna, a Sudra, who died 
in 1902 leaving him surviving the plaintiff, the first defendant, 
‘who was the legitimate son of Venkanna, born to him subsequ- 
ently to the adoption of the plaintiff, and his widow, who was 
the natural mother of the first defendant, and was the second 
defendant. During the minority of the plaintiff and the first de- 
fendant, the widow managed the estate. The plaintiff attained 
majority ın 1907, and brought the suit ın 1910 for partition and 
delivery to him of half of the family estate, alleged mismanage- 
ment of the estate by the widow and misappropriation by her 
ə of portions of the estate for the benefit of the first defendant, 
and claimed an account. The first defendant,through his mother 
as his guardian, pleaded, amongst other things which are not 
"material to the question to be considered here, that the plaintiff, 
as an adopted son, was entitled only to a fifth share of the 
estate, and that he, the first defendant, was entitled to the re- 
maining four-fifths, The suit was tried by A. Sambamurtt 
Ayyar, a Hindu, the then Subordinate Judge of Rajahmundry 
who decreed to the plaintiff a half share in all the family pro- 
perties, and finding that there had been malversation of the 
ad estate by the second defendant for the benefit of the first defen- 
dant, mace a decree for restitution. 

It is to be observed that the learned Hindu Subordinate 
Judge, who tried that suit in or after 1911, must have believed 
that in the Presidency of Madras the rule of the Dattaka Chan- 
drika, that amongst Sudras an adopted son was entitled to 
share equally on a partition with the subsequently born legiti- 
mate son of the adoptive father, was the rule to be applied in 
the Presidency of Madras in cases in which the parties were 

udras. The appeal from that decree of the Sibordinate Judge of 
Rajahmundry came before Wallis, C. J., and Seshagirı Ayyar, J. 
Seshagiri lyer,J. wrote the judgment, with which Wallis. C. if 
concurred, e The learned Judges of the High Court held . 
; J. (1916) I. L R 40 Mad 632, 29, Ñ. L. J. 710. 
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that they were not bound by the opinion on the question of the P.C 
right amongst Sudras of an adopted son to share equally with a, ymin 
the subsequently born son of the adoptive fatherin lhe property Perrazu 


of the joint family which had been expressed by Turner, C. J,  Aramilli 


and Muttuswami Ayyar J. in Raja v. Subbaraya } on the ground a 
that the opinion was obiter and on the ground that the attention nore 
wir jo 


of those learned Judges had not been drawn to the case of Edge. 
Ayyaru Muppanar v. Nilayadatchi Ammal,? and having consider- 
ed some ancient texts and the Mitakshara came to the conclu- 
sion that the rule propounded on this subject in the Dattaka 
Chandrika was not binding upon them and that the dictum 
based on the authority of the Dattaka Chandrika should not be 
followed. 

As the reference in the judgment of Seshagiri Ayyar, J., in 
Karutur: Gopalam v. Karuturi Venkataraghavulu 8 to the 
decision in Ayyaru Muppanar v. Nilayadatchi Ammal ? suggests 
that if that decision had been brought, in 1883, to the atten- 
tion of Turner, C. J], and Muttuswami lyyar, J., in Raja v. 
Subbaraya’ they would not have expressed the opinion that 
amongst Sudras the adopted son is entitled to take an equal 
share with a legitimate son who ıs born subsequently to the 
adoption, it is necessary to consider that case. The case of 
Ayyaru Misppanar v. Nilyadatchi Ammal %, came on appeal to 
the High Court at Madras in 1862, 

The parties to the suit were Hindus, but it does not appear 
whether the parties were Sudras ; all that is stated is that “ the 
parties were of a class not strictly bound by the requirements of 
the Hindu law.” Probably they were Sudras. The plaintiff had 
brought his suit for one-fourth of the estate of Ayyaru Muppa- 
nar, deceased ; the defendant, a minor appearing through his 
mother as guardian, was a son of Ayyaru Muppanar, born after 
the adoption. The main questions considered were whether the 
adoption had in fact been made; whether if made it was a valid 
adoption ; whether a son, adopted or begotten, could claim 
maintenance until put in possession of his share of the ances- 
tral estate ; and whether as against an adopted son suing for 
his share of the ancestral estate the law of limitation does not 
begin to run until the allotment of such share has been demanded N 
and refused. The question as to whether the adopted son was 


e 1, (1883) LL R T, Mad. 253. 2 (1863) 1 Mad. H C. R 45, 
3, (1918) I. L R 40 Mad, 632: 29 M 1l. 710 . 
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entitled to more than one-fourth share does not appear to have 
been raised or considered. Strange and Frere, JJ., considered 
Chapter I, Section XI, paragraph 24, of the Mitakshara and 
decided that the estate should be divided into five portions of 
which the begotten son should have four and the adopted son 
one. The Dattaka Chandrika was not so far as appears allud- 
ed to. Even if it be assumed that the parties were Sudras their 
Lordships are unable to regard that case as an authority on the 
question which was before the High Court at Madras iu Karu- 
luri Gopalain v. Karuturi Venkataraghavulu, | and which has 
to be considered in this appeal. 


In the present case, the subject of this appeal, the suit was 
brought in the District Court of Godavari on the 26th Novem- 
ber, 1909 ; it was transferred to the Court of the Subordinate 
Judge of Rajahmundry. The Subordinate Judge who tried the 
suit was A. Sambamurti Ayyar, and he delivered his judgment 
in it on the 13th December, 1913. There were six issues 
framed, but the matertal question so far as the second of these 
appeals is concerned relates to the share to which the adopted 
son and through him his sons were entitled on partition of the 
family property. The plaintifis were Arumilli Subbarayadu 
and his two minor naturally-born sons. The defendants 1, 2, 
and 3 were sons of Venkiah who had been the only ‘brother of 
the plaintif Arumilli Subbarayadu ; detendant 5 was a son to 
defendant 1 ; defendant 6 was a son of defendant 2 ; defendant 
4, was the adopted son of the plaintiff Arumilli Subbarayadu, 
but was described in the plaint as a son of Venkiah, and 
defendants 7, 8 and 9 were the minor sons of defendant 4. 
The other defendants are immaterial so far as the second of 
these two consolidated appeals ıs concerned. In the plaint the 
adoption by the plaintiff Arumilh Subbarayadu of Arumilli 
Ramanna, defendant 4, was ignored, and it was alleged in the 
plaint that the “ plaintiffs are entitled to a half-share in the 
entire family property and the defendants 1 to 9 are entitled to 
a half-share.’’ In the written statement of the defendants LZ, 
3, 5 and 6 it was alleged that the plaintiff Arumilli Subbaraya- 
du had adopted the defendant 4. A. Ramanna, as his son in 
1896. In the written statement of the defendants 4,7, 8 and 9, 
who are the’ appellants in the second of these consolidated 


i : L (1915) I L R 40 Mad, 682. 29M. L J 710. 
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appeals, it was alleged that the plaintiff Arumill: Subbarayadu 
had adopted the defendant 4, Arumilli Ramanna, ın 1896 and 
that as an adopted son he was entitled to an equal share along 
with the plaintiffs. 

The fact and the validity of the adoption were disputed, 
but the Subordinate Judge, on the clearest evidence, found that 
the adoption was proved and was valid, and having so found 
that issue hein the thirtieth paragraph of his judgment recorded 
his finding as to the share ın the family property which the de- 
fendant 4 as an adopted son in the Sudra family was entitled 
to, thus :— 

“30. As regards the share to which the fourth defendant 
should be entitled according to law, there 1s practically no 
dispute. The parties belong to the Sudra caste and the law 1s 
clear that amongst the Sudras the adopted son shares equally 
with the subsequent born Aurasa sons (see 1 L. R., VI] Madras, 
p. 253 and XVIII Madras, pp. 422 and 435). Thus, the first 
plaintiff's branch consisting of plaintiffs 1 to 3 and the fourth 
defendant will have to divide amongst themselves a half share 
of the family property and the fourth defendant’s share therein 
would, therefore, be one-eighth of the whole property. This 
is my finding on issue I (a).”’ 

It maf be mentioned that Their Lordships have been un- 
able to ascertain what was the case which the Subordinate Judge 
referred to as reported in “ XVIII Madras, pp. 422 and 435,” 
That judgment of the Subordinate Judge was delivered on the 
13th December, 1913, and itis to be noticed that up to that date 
the plaintiffs do not appear to have contended that amongst 
Sudras an adopted son was not entitle! to share on partition of 
the family property equally with the legitimate sons of the 
adoptive father born subsequently to the adoption. They 
apparently raised that point for the first time in their memo- 
randum of appeal to the High Court on the 24th March, 1914. 
The judgment of the High Court appears to have been deliver- 
ed on the 13th October, 1916. Their Lordships do not know 
when the appeal to fhe High Court in Karuturi Gopalam v. 
Karuturt Venkataraghavul l was presented, but the appeal to 
the High Court in that case was heard in August and Septem- 
ber, 1915. That was an appeal from a dé@cree of the same 
‘Subordinate Judge. , ~ 

1 (1915) I. L. R. 40 Mad. 632, 22, M. L. J 710, 
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The learned Judges, Ayling and Srinivasa Aiyangar, JJ., 
who heard the appeal to the High Court in this present suit, 
briely dealt with the mghts of an adopted son amongst 
Sudras as follows :—~— ` 

‘As to the share of the adopted son, it has been decided 
now that the fact of the adopted son being a Sudra does not 
give him an equal share with the natural-born sons. (Karutur: 
Gopalam v. Karuturi Venkataraghavulu, 1). The dictum in 
Raja v. Subbaraya, * which has been followed by the lower 
Court has been disapproved in that case. . . . The fourth 
defendant’s share will therefore, be altered to one-thirteenth 
of one half of the family property.” 

From the decree of these learned Judges this appeal 
has been brought. 


The inference which their Lordships draw from the 
materials before them is that the rule of the Dattaka Chandrika 
that on a partition of the joint family property of a Sudra 
lamily an adopted son is entitled to share equally with the 
legitimate son born to the adoptive father subsequently to the 
adoption had been accepted and acted upon for at least more 
than a century in the Presidency of Madras, as the law applica- 
ble in such cases to Sudras until the law on that subject was 


disturbed in 1915 by the decision of the High Court at Madras 


in Karuturi Gopalam v. Karuturi Venkataraghavulu, ' It also 
appears to ther Lordships that that rule of the Dattaka 
Chandrika, although not supported by any ancient text of the 
Smritis or by the Mitakshara, ss not inconsistent so far as 
Sudras are concerned with the Smritis or the Mitakshara. 

What has been said in the preceding paragraph is sufficient to 
dispose of the second of these consolidated appeals from the High 
Court at Madras, but as the Dattaka Chandrika 1s considered 
in Bengal as a high authority ıt will be satisfactory to consider 
what view has been expressed by the High Court at Calcutta 
about the rule of the Dattaka Chandrika as to the right of an 
adopted son in a Sudra family to share equally on a partition’of 
the joint family property with a legitimate, son of the adoptive 
father born subsequently to the adoption. The latest case of 
which their Lordships are aware in which the subject was dis- 
cussed, in the High Court at Calcutta was that of dsita Mohan 


1, (1915) I L R.40 Mad. 632,29 M L J. 710 i ° 
2 (1883) 1, L R, 7,M 263, 
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Ghosh Mullik v. Nirede Mohan Ghosh Mulick} which came P.C 


on appeal before Chaudhuri and Newbould, J]J., from a decree ‘eit 


of the 30th March, 1912, of Babu Kunja Behary Gupta, Addi-  Perıasu 


tional Subordinate Judge of Birbhum, who, having found that ec 
the parties were Sudras, held that the adopted son was entitled See 


to share equally with the after-born natural son. The learned —— 
Judges of the High Court say: “Clear authority for the pro- a 
position (the right of a Sudra’s adopted son to share equally 
with the after-born legitimate son) is to be found in the Dattaka 
Chandrika (see V, Ss. 29 to 32). The Dattaka Chandrika is a work ° 
of undoubted authority in Bengal . . . In Barainanund 
Mahunti v. Krishna Charau Patnaik 2a Bench of this Court 
accepted the law as laid down in the Dattaka Chandrika on 
this point . . . There are no other decided cases exactly 
on the point (in the High Court at Calcutta), We feel bound to 
attach great weight to the fact that those decisions have remain- 
ed unchallenged for over thirty years.” The learned Judges 
then considered some texts of Manu, Yajnavalkya and the ° 
Mitakshara, and some other commentaries and concluded as ' 
follows : “ Having regard to the above we cannot say that the : 
Dattaka Chandrika has in any way deviated from the Smritis. ” 
The judgment is a long one as it also dealt with several other, 
matters which do not affect the question here. 
The result is that interest actually received on the sum of 
Rs. 7,000 must be allowed, and to this extent the decree must 
be varied, but subject thereto the first appeal must be dismissed. 
The slight alteration does not deprive the respondents, who 
appeared, of their right to the costs. È 


The second appeal (No. 19 of 1919) must be allowed. The 
decree of the High Court must be set aside with costs so far as 
it varied the declaration in the decree of the Court of the 
Subordinate Judge as to the shares to which the parties are 
entitled, which last-mentioned ,decree must to that extent be 
affirmed and restored. 

e The appellants in the first appeal will pay the costs of the 
first three respondents who alone appeared, and the respon- 
dents in the second appeal will pay the appellants’ costs of that, 
appeal. \ 

Their Lordships will humbly adyise -His Majesty 

e accordingly. = 
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Solicitor for appellants : £. Dalgado. 
Solicitor for respondents : Douglas Grant. 
Ae Pi 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: MR, JUSTICE SADASIVA AIYAR AND MR. JUSTICE 

COUTTS TROTTER. 

Appia K. R. Rukmanı Ammal |... Appellant in d. A. d. O 
No. 25 of 1920 (Petr- 
fioners.)* 

Appia Ramachar: and another aș. Appellants in A. d. d. O. 
No. 26 of 1920 (Peli- 

lioners). 

Kuttuvava Narasınma lyer 

and another .» Respondents in both the 
appeals (Respondents- 
Plaintiffs.) 


Mortgage—Priot and subsequent mort gagees—Suit by caoh im pleading othe! 
—Decrees 11, atid sales im evecution—Purohase’s rights—Firsl purchaser— 
Righi of —Conflrct between lwo decrees—E ffect—C. P C, —O 21, R 1 00—Appli- 
ealson wide! —Order 01—A pptal from—A pplioation falling under S. 47—Effeet 
— Procedure. 

In a suit by a prior mortgagee, A, apis the mortgagor and a subsequent 
mortgagee (B), a decree for sale was passed in July 1907 with the congent of A sub- 
ject to the subsequent mortgage right of B In execution of that decree the mort- 
gaged properties were sold and purchased by A himself on S 11-1909 A obtained 
delivery of the properties in March 1920. 


Subsequent to the date of the decree in A’s favour, B brought a suit on his 
mortyage aga.nst the mortgagor and Ain which the latter claimed priority over 
B’s mortgage. A decree was passed in that suit on 23-8-10 directing the plaint 
property to be sold “ subject tothe priority of A to the extent of the amount 
declared due to him under his decree.” ln 1916 the final decree in the suit was 
passed and the mortgaged properties were again sold 10 execution thereof and 
purchased by B himself in October 1917 On 5-2-19 B got delivery of the properties 
dispossessing A. On an application by A under Or 21, R 100,C P G. for restora- 
uon of possession, /reld that he was not entitled to possession as against B. 

Per Sadasiva Atyar, J.—If A was not bound by B’s decree and B by A’s: A’s 
first purchase wonld give bim the right to possession against B But each having 
been impleaded in the other’s suit, both are bound by both decrees, and, on the 
principle that, where the rights obtained under two decrees are in conflict with 
each other, the ryghts under the latter decree must prev ail, A was bound by the 
decree ın favour of B. 


Per Coutts Troller, J—The matter ariging out of au applcation in axecution, 
the only question before the Court ıs as to the construction ot tbe decree sought to 
be executed, that i in B’s%avour. Under it the equity of redemption passed to B 
subject to tue rights of A, as mortgagee Tn i sce 2% 






i A. A A. O. No 25 and 26 of 1920, oth January 192}, 
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Sadasiva Ayar and Coutts Troltei, JI —W hoere an application under O. 21, 
R. 100 is fought out between persons who were patties to the suit or their repre- 
sentatıves: the application talls under S. 47 C. P C, tbe order thereon 1s a decree 
within the definition of S, 2 Cl. (2), and an appeal lies therefrom. 


Ina matter of proceduie it is advisable to follow the preponderance of 
authority im this Court, 


Appeals against Appellate orders preferred against the de- 
crees of the District Court of Madura dated 27th October 1919 
in Appeal Suits Nos. 249 and 250 of 1919, preferred against the 
orders of the Court of the Principal District Munsiff of Madura 
in Execution Applications Nos. 103 and 104 of 1919, respectively 
ın O. S. No. 343 of 1909. 


A. Naravanaswamt Awar for Appellants. 


K, V. Krishnaswami Aivar and N, Swaminatha Hiyar for 
Respondents, 

The Court delivered the following :— 

Judgments :—Sadasiva Aiyar, J.:—This is an appeal 
against the order of the District Judge of Madura who in reversal 
of the order of the Principal District Munsiff of'Madura directed 
possession of certain properties to the respondents. 

The facts area little complicated and the material ones have 
io be Stated to understand the questions in dispute. In stating 
them I shgll sometimes identify the parties with their prececes- 
sors in title in order to avoid unnecessary and confusing details. 
The appellants in C.M.S.A. 25 and 26 were the petitioners in the 
Munsiff’s Court. As mortgagee, their vendor (predecessor ın 
title) obtained the first decree for sale of the plaint propertics 
ın a suit brought against the mortgagor and against the respon- 
dents (2nd mortgagees). Either by carelessness or deliberatel) 
in order to obtain a speedy decree for sale, he agreed to a 
decree for sale subject to the subsequent mortgage right of the 
respondents. This decree was passed in July 1907. 


The respondents then brought O. S. No. 343 of 1909 
against the common mortgagors and against the vendor of peti- 
tioners (as 1f he was a subsequent mortgagee a position which 
he consented to occupy in the proceedings in the prior suit). 
After this suit of 1909 was brought, the petitioners’ vendor 
brought the mortgaged properties to sale in execution of his 
first decree and purchased them himself on 8-11-1909. Then he 
fled a written statement in the respondents’ suit claiming 
‘priority over respondeats’ mortgage, While that suit was pend; 
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ing he got delivery of the properties which he purchased ın his 
first suit in March 1910. 

The respondents’ second suit was decreed on 23-8-1910 
and that decree directed the plaint property to be sold “subject 
to the priority ” of the petitioner’s vendor “ to the extent of. the 
amount declared due ” to her in her prior decree of 1907, 
In accordance with this preliminary decree of August 1910 a 
final decree was passed ın 1916, the properties were again sold 
in the second suit of the respondents and they were purchased 


” by the respondents ın October 1917. 


*& 


I have already said that the petitioner's vendor as pur- 
chaser in his first suit obtained delivery through court in March 
1910 ejecting the common mortgagors. The respondents as 
purchasers in 1917 in their second suit applied for delivery and 
got delivery on 5-2-1919 dispossessing the petitioners. It was 
under these circumstances that the petitioners fled their appli- 
cations in the Munsif’s Court out of which the second appeals 
have arisen. The applications were filed under O. 21, R. 100 
for restoration of possession (as I stated in the beginning 
I have identified the vendor of the petitioners whose names are 
Appiah K. R. Rukmani Ammal, A. Ramachari and A. Rajaram 
with his predecessor in title including Venkatachala Aiyar 
who was the first mortgagee of 1894, his title beimg traced 
through several transfers by alienations, inheritance etc. So 
also with the Respondents.) 

The District Munsiff granted the petitioners’ applications 
and restored them to possession on the ground that their 
vendor's court purchase in November 1909 was prior to 
respondents’ court purchase of 1917 and that the respondents’ 
decree of August 1910 directed sale of the property subject to 
the petitioners’ vendors’ claim of priority. On appeal by the 
respondents, the Lower Appellate Court re-restored possession 
to the respondents. Though the judgment of the lower appel- 
late court contains several paragraphs, the reason for the deci- 
sion may be said to be given only in one shori sentence as fod- 
lows:—“The subsequent mortgagees the present appellants (that 
is the, appellants before the District’ Court who are 
the respondents in this Court and were the respondents 
in the Munsif’s Couri)” had a nghi to redeem the first 
mortgagee and they have therefore a right to posses-, 
son in pursuance of their purchase *1n execution,” The 


PART. I1] THE MADRAS LAW JOURNAL REPORTS. 57 


contentions formulated in the 15 grounds of the Memorandum 
of Appeal to this Court may be boiled down to these three 
namely, (1) No appeal lay to the District Judge from the order 
of the District Munsif as the order was passed by the District 
Munsif on an application under O. 21, R. 100 and as O. 21; 
R. 103 makes the District Munsif’s order final subject only to 
the result of a suit by the defeated party ; (2) The petitioners’ 
appellants’ decree for sale and purchase being earlier, they were 
entitled to possession against the respondents ; (3) At any rate, 
the lower appellate court ought to have granted possession to 
the respondents only on condition that they paid the amount 
due under the petitioners’ first decree. 


lf the appellants’ first contention that no appeal lay to the 
District Judge is correct, then their second appeals to this 
Court in a matter in which there is not even a first appeal are, 
of course still more incompetent and they ought to have put in 
revision petitions against the District. Judge’s order on the 
ground that it was passed by him without jurisdiction. How- 
ever as we have power to convert a Memorandum of Appeal in- 
to a Revision Petition ina suitable case, I am not inclined to 
disposeef these second appeals on a mere technical ground. 
The question whether an appeal lay to the District Court 
should, no doubt, be answered ın the negative if the petitioners 
applications to the District Munsiff fell only under O. 21 R. 100 
having regard to the provisions of O. 21, R. 103. But it 
is contended by the respondents that the applications fell 
also under S. 47 (old S. 244 that the common order was 
therefore a decree within the definition of decree in S. 2 cl. 2 
and that appeals consequently lay under S. 96 (1) to the Dıs- 
trict Court from that order. Much may be said and much has 
been said in support of both sides on the question whether an 
appeal does or does not lie where an application under O. 21, 
- R. 100 was fought out between persons who were parties to the 
suit or the representatives of the parties to the suit. Vey:dra- 
muthu Pallai v. Maya Nadam and Meyyappa Chetti v. Chidam- 
bara Chetty? Support the respondents’ contention that an appeal 
lies in such .ases. Dipru v. Hart supdu Shet è? and the decision 
of Oldfield and Bakewell, JJ. in A. A.O. No. 118 of 1916 support 
the appellants’ contention. I think in a matttr of procedure, 
* 1(1919)°T. L. R 39 M. L. Jẹ456 2 (1919) L,R 393: L. L »03 
3 (1917) I L, R, 42 Bom, 10 
R.—8 ° 
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it is advisable to follow the preponderance of authority in this 
Court, especially as Oldfield, J. who was himself a party to the 
decision in A. A. O. No. 118 of 1916 afterwards (ın Meyappa 
Chetty v. Chidambara Chetty } at page 607) treated that decision 
as of “ doubtful correctness”. This disposesof the first con- 
tention of the side of the appellants. 

We next come tothe 2nd contention of the appellants, 
namely, that as first purchasers of the rights of the mortgagor, the 
petitioners—Appellants are entitled to possession. That would 
be so according to the authorities if their predecessor in title was 
not a party to the respondents’ subsequent mortgage suit. As 
pointed out by my learned brother in the case in Chinnu Pillai 
v. Venkatasamy Chettiar 4 (decided by my learned brother and 
Srinivasa, Aryangar, JJ.) “what passes to a mortgagee 1s the right 
to sell ihe mortgagor’s interest as it stood at the date of the 
mortgage, subject only to this ; that in his suit he must make all 
subsequent morigagees parties if he wishes the sale to be free 
of their encumbrances. The other principle is that of any 
number of mortgagees, the later can always redeem the earlier, 
but cannot be compelled to do so, and the earlier cannot 
redeem the later except by consent’. Now the petijioners'’ 
vendor purchased in November 1909 the mortgagor’s right to 
possession as ıt stood ın 1894, (the date of his moftgage) and. 
hence he became ın November 1909 the owner of the proper- 
ty. Afterwards he was made a party to the respondents’ suit of 
1910, the respondents’ suit being based upon their mortgage of 
1897, and the respondents got their decree for sale which, of 
course included the right of the mortgagors as ıt stood in 1897 
and therefore included the right to possession of the land. The 
result ıs that the petitioners’ vendor first obtained in 1909 the 
right to possession as purchaser of the mortgagor’s right to 
possession. The respondents then obtained the same right to 
possession in 1917. H the petitioners’ vendor is not bound by 
the respondents’ decree, nor the respondents by the petitioners’ 
vendors’ decree, then the petitioners’ vendor’s first purcRase 
would give him the right to possession against the respond- 
ents. But each side having been :mpleaded in the other side’s 
suit, both sides are bdund by both the decrees. But where the 
rights obtained tinder two decrees both binding on both sides 
are in-econflict with each other, the rights under «the later 





I, (1919) I. L. R 39 M. L. |. 603 2. (1916) T L. R, 40 Mad. 77 : 30 M. L J. 347. 
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decree must prevail. This follows: from general principles of 
jurisprudence : and 1 need refer only to Motur: Seshayya v. 
Srı Rajah Venkatadri Appa Row! decided by Ayling and 
Srinivasa Alyangar, JJ, the head note of which is as follows : 
“In cases of judgments inter parties, the later adjudication 
should be taken as superseding the earlier whether or net the 
earlier adjudication was pleaded as a bar to the trial of the suit 
in which the later adjudication was made”. Hence the second 
contention also fails. 

~~ An regards the 3rd contention, the learned Vakil for the 
reepondents intimated that his clients were prepared to pay the 
amount declared due to the petitioner under the decree in O. 
S. No. 276 of 1906 into Court at any time. | think that Justice 
and principle require that lower appellate court’s decree ought 
to be modified as follows :— 

Add to the first paragraph of the decrees of the Lower 
Appellate Court in A. S. No, 249 of 1919 after the word “certifi- 
cate” the words “but subject to the appellants in the District 
Court (Kuttuva Narasimhier and Kuttuva Kasturi Ranga Aiyar) 
paying to the petitioner (Rukman: Ammal) half the, amount 
due uder the decree in O. S. No. 278 of 1906 within Jst July 
1921 the amount so due being also inserted at the end of the 
decree’. “A similar addition will be made to the decree in A. 
S. No. 250 of 1919. There will also be a clause before the 
heading “Appellants’ costs” to the effect that in default of pay- 
ment of the amount, declared to be due on the 1st July 1921 
within that date the appeal to the District Court shall stand 
dismissed with costs. 

As regards the costs ın this court | would direct the 
parties to bear their respective costs. 

Coutts Trotter, J :—-On the first point, 1 agree with my 
Lord that in matters of procedure it is most advisable that the 
preponderence of authority ın this court should be followed, 
even supposing that if the matter were res integra one might 
come to a different conclusion. | therefore adopt the doctrine 
of Veyindramuthy Pillaiv, Maya Nadan * and Meyyappa Chetty 
v. Chidambaram Chetty 3 that R. 103 of O. 21 only applies to 
cases where strangers to the decree or involved, and that 8.47 of 
the Civil Procedure Code governs cases where those concern- 
ed are parties to the sit or representatives of parties, On that 
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view, an appeai lay, and was rightly entertained. The result 1s 
certainly logical, though J cannot bring myself to believe that 
the draftsman of O. 21 R. 103 meant to give both an 
appeal and a substantive right of suit to the defeated party. 
But I yield to the consideration that in matters of procedure, 
consistency is the all-important thing to keep in view. 

On the merits also, |] agree with my Lord, though on some 
what different grounds. This is an application in execution: 
and I conceive that all we are called upon or entitied to do is 
to construe the actual decree that is before us. It may be that 
the result would be the samıe if we had to consider both decrees 
together, and if my conclusions in Chinnu Pillai v. Venkatasami 
Chettiar 1 are sound, ıt would seem that the respondents case 
here ıs well founded. But'I prefer to rest my decision on the 
narrower ground that. we are only concerned with the second 
decree, that in O. S. No. 343 of 1909. That decree ordered the 
sale of the property subject to the amount due to the respon- 
dent under the decree, in O. S. No. 276 of 1906. The only 
possible construction of the decree in O. S. No. 343 of 1909 is 
that the equity of redemption passed to the purchaser in that 
sale, i.e. the respondent, subject to the rights of the appel- 
lant as mortgagee. 

J agree that the appeals should be dismissed. ° 

A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER 

RAMESAM. 

Ramakrishna Pillai 


AND MR. JUSTICE 


Petitioner.” (Petitioner 


v. Defendant). 
S. A. Balakrishna Aiyar and another Respondents. 

Civil Rules of Praotice(Madras ) R 277—Apphcabihty—"any malter oonneol 
ed therewsth”—Meaning—High Court Circular 619 of 1869—A pphicabshity — 
Proviso to B. 277—Scope of —Criminal proceedings relating to possession if 
within proviso l 

The wərds " or m any matter connected therewith” in R. 277 of theivil 
Rules of Practice include a subsequent suit if ıt is connected with the earlier one, 
and two suiis will Ordinarily be considered connected if they have ony issue in 
common or involve substantially a determination of the same question of fact or the 
same mixed question of law and fact, 

Per Spencer, J. ‘—High Court Cucular 679 of 7869 does not apply to cases in 
which the same parties Oppose each oiber in successive sults. Ifit purported to 


è llth Febuary 1921, 
1 (1915) 3, L.R 40 Mad 77 
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lay down anything contrary to the rale itself we should decline to be guided by 11 
Per Ramesam,J..—The Proviso to R. 277 must be confined to Civil cases 


and cannot be availed of by a pleader merely because he has not been engaged in 
Criminal proceedings relating to possession only. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order and judgment of the Court of the Subordidate Judge of 
Mayavaram in O. P. No. 36 of 1920 in O. S. No. 56 of 1920. 

T. R. Ramachandra Aryar and T. V. Gopalaswami Mudaliar 
for Petitioners. . 

T. R. Venkatarama Sastri and K. Bhashyam Aryanga for 
Respondents. 

The Court delivered the following 

Judgments : Spencer, J—_The petitioner is at the same time 
the plaintiff in O. S. No. 8 of 1917 on the file of the Subordi- 
nate Judge’s court of Mayavaram and the defendant in O.S. 
No. 56 of 1920 on the file of the same Court, and the respon- 
dents are two vakils practising in that court. The question 
we have to decide is whether the respondents can, consistently 
with R 277 of the Civil Rules of Practice, appear against the 
petitioner in the latter suit having already acted for him in thes 
earligr suit. We are informed that both swts are still undis- 
posed of. 

The*rule declares that a pleader who has advised a party 
in connection with the institution of a suit, or has drawn plead- 
ings ın connection with any such matter, or has acted for him 
shall not appear in such suit or in any appeal or application for 
revision arising therefrom, or in any matter connected therewith 
for any person whose interest is opposed to that of his former 
client. jt is only where a pleader obtains the consent of the 
former client or the special leave of the court that an exception 
to this rule is provided. But it is always open to the pleader 
to give his former client an opportunity of engaging his services, 
and if the latter declines to engage him, he may then accept an 
engagement from his adversary. __ 

* The lower court dismissed the petitioner’s application that 
audience should be refused to the two vakil respondents who 
have filed O. >. No. 56 of 1920 for the plaintiff in that suit 
against the petitioner. The subordinate Judge’s main reasons 
for his order appear to be that he was not*then’ satisfied that 
there would be any conflict between their duty in representing 
the plaintif in O. S. No. 8 of 1917 and in representing his . 
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opponent in O. S. No. 56 of 1920. It was argued before him 
that the contentions that the respondents would as vakils have 
to put forward ın the one suit would not necessarily be inconsis- 
tent with their contentions in the other. 

We are now in possession of the written statements and 
the issues ın both suits and it seems to me impossible for the 
respondents to maintain that in supporting the plaintiff on issues 
Land 4 ın O. S. No. 56 of 1920 they would not have to take 
up a position inconsistent with that which forms the basıs of 
the case Of the petitioner, plaintiff in O. S. No. 8 of 1917, 
upon issues 2,3 and 4 ın that suit. 

In O. S. No. 8 of 1917 the plaintiff sued One Tirunarayana 
Pillai for the possession of certain properties belonging to the 
estate of one Venkatakrishna Pillai asserting that a deed of 
indenture to which he wasaparty in 1905 contained false 
recitals as to Tirunarayana Pillai’s relationship to the plaintiff’s 
maternal uncle Venkatakrishna Pilla: and his adoption to 
Venkatachalam Pulau. 

In. O. S. No. 56 of 1920 the plaintiff who is the son of the 


- plaintiff in O. S. No. 8 of 1917 sues the defendant for an 


account of the management of his estate alleging that he got 
title to 1t under the suit indenture. 

In both suits questions arise as to the validity °and bind- 
ing character upon the petitioner of the indenture and whether 
he is estopped byreason of it from questioning the title of the 
defendant in the former suit and the title of the plaintiff in the 
second suit. 


The attitude of the pleaders appearing for the plaintiff in 
O. S. No. 56 of 1920 will, it seems to me, naturally conflict 
with the attitude they have taken up for the plaintiff in O.S. No. 
8 of 1917. 


The matter does not rest there. The petitioner has sworn 
in his affidavit dated 24-7-1920 that he has given con- 
fidential information and disclosed to them the contents of 
records in his possession for the conduct of O. S. No. 8 of 1917 
(See paragraphs 16 to 19 of that affidavit), «The Ist respondent 
denies in: paragraphs 12 and 13 of his counter-affidavit datéd 
23-8-1920 that he received any confidential communications in 
O. S. No. 8 of 1917 or that he made use .of such information 
when he drafted the plaint in O. S. No. 56 of 1920. "If hig 
denial is true, I can only conclude that he did wot do his duty 
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towards his client, a part of that duty being to thoroughly 
familiarise himself with all the ins and outs of his client's 
case and to study it from every aspect. It is not reasonable 
to suppose that in preparing the plaintin O. S. No. 8 of 
1917 this pleader picked up no internalinformation about the 
facts concerned with his client’s case and it will not be in 
accordance with human nature to expect him to divest his mind 
of the knowledge he has so acquired. It ıs an elementary 
principle of professional ethics that it is not proper for a legal 


adviser to use knowledge obtained in one case to the detriment ` 


of his client ın another case—Vide Lord Eldon’s judgment in 
Cholmondely v. Clinton | and Pallonjt Merwanyi v. Kallobhat 
Lallubhai ?. ln my opinion there is a danger of that occuring in 
this instance and jt can only be avoided by not allowing the 
respondent to appear and conduct O. S. No. 56 of 1920, for the 
plaintiff in that suit. 

In the lower court a further doubt seems to have arisen 
whether O. S. No. 56 could be defined as a proceeding arising 
from the other suit and in this court also it has been argued that 


it must be something “ flowing out of the former proceeding.”’. 


These words are taken from the expression of Hall V. C. in 
Little v. Kingswood Collieries Company > and are quoted by 
Miller, J.°in Srinivasa Rao v. Pichai Pillar. +. 


In interpreting a tule of this court we need not look 
beyond the language of that rule. The rule prohibits a 
pleader who has drawn pleadings or acted for a party in any 
suit from appearing for that party’s opponent in such suit “or 
in any matter connected therewith ”. These words are wide 
enough to include a subsequent suit if it ıs connected with the 
earlier one and two suits will ordinarily be considered con- 
nected if they have any issue in common or involve substan- 
tially a determination of the same question of fact or the same 
mixed question of law and fact. 

In the lower court and again ın this court an attempt has 
been made to make something out of a High Court Circular | 
679 of 1869, which is printed asa foot-note to R. 277 ın the 
Civil Rules of Practice. 

The meaning of this circular as abstracted is not quite 
clear, but it evidently does not apply to* cases in which the 
sa ee SS I Stat a MR nce eo ele PN eae 
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Same parties oppose each other in successive suits. If it 
purported to lay down anything contrary to the rule itself we 
should decline to be guided by it. 

In the result, the petitioner 1s entitled to succeed and the 
Subordinate Judge will be directed to refuse to allow the res- 
pondents to conduct O. S. No. 56 of 1920 for the plaintiff. 

The parties will bear their own costs in this court.’ 

Ramesam, J. :—The decision of the Revision Petition be- 
fore us depends on the ,construction of R, 277 of the Civil 
‘Rules of Practice. It has been held ın Srinivasa Rau v. Pichat 
Pilla: | that “ the rule is not to be given too narrow a scope, 
and should be interpreted as liberally as its language will 
allow” and the “ matter ” in the latter part of the rule includes 
a suit. With this conclusion, I agree. A number of English 
decisions and the case in Pallonj: Merwanjt v. Kallubhai Lallu- 
bhai ? and Governinent Pleader v. Bhagubhai Dayabhat. 3 have 
been cited before us as bearing on the construction of the 
words “connected therewith ”. I see no reason to interpret the 
word in the light of those decisions or to limit its scope. The 


„word is not a term of art and I am disposed to construe it 


according to its ordinary meaning. Any possible hardship on 
practitioners by such an interpretation 1s avoided by the limita- 
tion in the rule, viz., that ıt prohibits the pleader from appearing 
only “for any person whose interest is opposed to that of his 
former client ” and by the consideration that the proviso to the 
rule can be so worked as to furnish a loophole and that the 
court can always authorize the practitioner to appear in a pro- 
per case, One would expect that the pleaders themselves would 
interpret the rule liberally in favour of the clients and against 
themselves in the interests of the profession. 

On the facts of this case which are set forth in the judg- 
ment of my learned brother and which I need not reveat. I am 
of opinion that the second suit (O. S. No. 56 of 1920) ıs a 
matter connected with the first suit (O. S. No. 8 of 1917), Mr. 
Venkatrama Sastrı who appeared for one of the vakil 
strenuously contende:! that the facts relating to the deed of in- 
denture need not be gone into in the second suit and ıt is the 
case of the plaintiff that he should succeed solely on the ground 
of estoppel. l'do mot express any opinion on the question of 


1, (1913), I LR. 38 Mad, 650, 2 (L887) I, X R.12 Bome 8s. 
‘ 3. (L912) I, L R.3836 Bom. $05. 
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estoppel. But I may observe that the first issue in O. S. No. 56 
of 1920 raises the Validity of the deed apart from estoppel and 
though Mr. Sastri informs us that it is likely to be given up we 
cannot assume it as the plaintiff in O. S. No. 56 of 1920 is not 
represented before us. In my opinion,’ the better course for 
the vakils would have been not to have anything to do with the 
framing of the plaint and the institution of the suit, O. S. No. 
56 of 1920, but to take up the cause of the plaintiff only if they 
are not engaged by the defendant. Itis also contended that, 
as the vakils were not engaged in the Criminal Proceedings, the 
proviso applies. In my opinion, the application of the proviso 
must be confined to the criminal cases apart from the fact 
that the question in the criminal cases related to possession 
only and therefore its connection with the civil litigation was 
much less than the connection betwcen the suits themselves, 


I agree with the order proposed by my learned brother. 
A. S. V. E 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR, 
JUSTICE OLDFIELD. 


Vaithinatha Ayyar (dead) and another ... Petitioners * (L. Rs, 
l a De a of the deceased appellant). 
Govindaswami Odayar and a 
anothers y.. Respondents, (Respon- 
l dents.) 


Limitation Amending Act, of 1920—Applitcabilit y—Death before Act—a ppli- 
cation to bring on record legal representatives after dct —E ffect—C P.C. of 1908 
—O, 22, R, 9 (2)—Su ficient canse—Mcaning—Slip or mistake of Counsel iy and 
when sufficient cause—English Law—Inapplicability in India. 

The Limitation Amending Act of 1920 applies toan application for bringing 
on record the legal representatives of a plaintiff appellant made after ihe Act 
came into force even in casos in which the death of the plaintiff took place 
before that date. 

The rigid English rule that a mistake or slip of Counsel is not sufficient cause 
for not continuing a suit is inapolicable in India. 

Where plaintiff’s widow as the guardian of her minor sns gave instructions 
to Bring on thei names in November 1920 ın ample tıme, and ow ng to the mistake 
of her vakil in not noticing -that under an amsadiag Act a shorter period of limita- 
tion would be com'ng into ¢force from 1st Ja mary 1921, the legal representative 
application was not filed within the period allowed by the Amending Act but was 
filed after that date and before the expiry of the period allowed by the old 
Act. Held, that the delay due to a slip of that kind on the pact of the Vai] without 
any default of the client herself might be tegarded as sufficient cause for excusing 


the delay within the meaning of O 22, R.9(2)0f C. P. C ° 
"C. M. P. 543 of 1921. 9th March 1921. 
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Petition praying that in the circumstances stated in the 
affidavit filed with C. M. P. No. 544 of 1921 on the file of the 
High Court the High Court will be pleased to excuse the delay 
in seeking to set aside the abatement of appeal No. 137 of 1920 
preferred to the High Court against the decree of the 
Subordinate Judge of Negapatam in O, S. No. 59 of 1918. 


K. V. Krishnaswami Aiyar for Appellant. 
S. Subramania Aiyar for Respondent. 


The Court passed the following 


Order :—The Chief Justice :—This is an application under 
O. 22, R.9 (2) tp set aside an abatement. The deceased 
plaintiff appellant died on 31st July 1920 when the time limited 
for bringing on his legal representatives was six months under 
Art. 176 of the Limitation Act of 1908. By an amending Act, 
which was passed early in September 1920 and came into force 
on the 1st January 1921, the time was reduced to ninety days. 
It has been contended before us, that, as the death of the 
plaintiff took place before the amending Act was passed, the 
petitioner was in time in filing his application on 17th January 
1921 within six months of her husband’s death. Precisely the 
same question arose in Aravil Kalamma vV. Sankaran Nambu- 
dripad 1 as regards the reduction by the Limitation Act of 
1908 of the period for bringing in legal representative “from three 
years to six months, and it was decided that the application 
which was made after the coming into force of the Limitation 
Act of 1908 was governed by it. The question was further con- 
sidered and the same view was taken with reference to a case 
under Art. 164 in Chidambaram Chetti v, Karuppan Chetti 2, 
where The Ydum3and Hope Mills v. Vithaldas + were also 
cited in the judgment. The first of these cases was a decision 
of the Court of Appeal in England and is expressly in point. - 
The general rule laid down in the earlier of these cases is that 
new rules of limitation, which are regarded merely as matters of 
procedure, applying to causes of action which arose before the 
enactment of the rules. By postponing the coming into force 
of the amending Act from the heginning af September, when 
ii was passed, to the Ist of January the legislature as regards 
deaths occuring before the passing of the amending Act allow- 
eda longer peridd than it considered should ordinarily be 


“== ANGia ER MGA MUT a wa LR Mad gr 
1. (1910) LL.R 34 Mad. 292 : 20 M.L.T. 347. e2. (1910) LL.R. 85 Mad. 678, 
3. (1899) P. 236. 4. I. L. R. 12 Bom. 730, 
e 
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applicable in future, and therefore there is no ground should 
be an exception from the ordinary rule as regards enactments 
whatever for presuming that it intended that the enactment rela- 
ting to procedure. In Rajah of Pittapur v. Venkatasubba Rao 1. 
the reason the majority of the Full Bench held that the provi- 
sion in question did not repeal S. 7, of the Limitation Act 
retrospectively as regards the particular cause of action was 
that any other construction would in the case before the Court 
have taken away the right of suit altogether by leaving no time 
in which to exercise ıt. That case has no application here. 


The next question is whether the appellant has proved that 
he was prevented by any sufficient cause from continuing the 
suit within the meaning of O. 22 R. 9 (2). The only 
cause alleged is the mistake or slip of the pleader and 
there can be no doubt that according to the rule which the 
Court of Appeal in England regarded as binding upon them in 
In re. Coles and Ravenshear 2 this would not be sufficient 
cause. In that case, however, Collins M. R. and Cozens Hardy 
L. J. followed the previous decisions with reluctance, and it 
has been held in two cases in Calcutta Bishendut Tewari v. 
Nandan Pershad Dubey3 and Rakhal Chandra Ghosh v, 
Ashutosh Ghosh + where the question was carefully considered 
that the rigid English rule was inapplicable in India. Here the 
plaintiff's widow as the guardian of her minor sons gave 
instructions to bring on their names in November 1920 in 
ample time, and the mistake appears to have been due to her 
vakil’s failure to notice that under an amending Act a shorter 
period of limitation would be coming into force from the Ist 
January 1921. On the particular facts of the case I think the 
fact that a delay due toa slip of this kind on the part of the 
vakil without any default of the client herself may be regarded 
as sufficient cause for excusing the delay. Delay is excused, 

Oldfeld, J :—I agree that this application is out of time. As 
regards the decision in The Ydum 5 and other similar cases 
cited, I desire to say that they were before me in Viswanath 
Sastri v. Sithalakshwi Ammal® and that the refusal in my 
judgment therein to infer from postponement of the operation 
of a statute an intention that ıt should have retrospective eftect 


requires reconsideration. . 
l. - (1915) J. L R 39 Mad#645:29M.LJ.1. 2, (1907) I. K. B. 1. . 
3, (1907) 12 C. W. N. 35. 4, (1918) 17 C. W, N. 807. 
5. (1899) P. 23¢. 6. (1920) (13 L. W. 37) 
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In the exceptional circumstances of the case I am not 
prepared to dissent from the conclusion that the delay ın 


presenting this application should be excused. 
A. S. V. 


PRIVY COUNCIL. 


PRESENT LORD BUCKMASTER, LORD DUNEDIN, LORD SHAW 
SIR JOHN EDGE AND MR. AMEER AL] FEBRUARY 14 AND 15, 1921 

[On Appeal from the High Court of Judicature at Fort 
William in Bengal. | 


Raja Peari Mohan Mukerji me Appellant, 
Ü; 
Monohar Mukerji and others _... . Respondents, 
Kumar Bhupendra Nath Mukerji ea Appellant, 
v. 
Monohar Muker] and others .. Respondents, 


Religious Endowment —O fice of Sheba.t—Grounds for removal- Inca pactty of 
tiustee to purchase trust estate—Not confined to case of trustee for sale—Basis 
of the rulz—Secr2t purchases by trustce—Never permissible. 

The grounds for removing a Shebait ftom office may not be identical with 
those upon which a trustee would be removed in England, but if a Shebait in the 
exercise of his duties has put himself in a position which precludes tim frdém faith- 
fully discharging the obligatious of his odise, that ıs guffictent ground for hig 
removal. 

A trustee, if not a trus‘ee for sale, can acquire an estate from beneficiaries who 
are suit juris, but only 1f he has made the fullest disclosure to them of all facts 
within lis knowledge as to the value and condition of the estate and the parties are 
at arm’s length, otherwise the purchase ig bad The basis ot the rule 13 that a person 
occupying a fiduciary relation may not use for his own benefit information which 


he has acquired as to the trust estate. 

Nugent v. Nugent l approved 

Even if a person ina fiduciary position 1s otherwise entitled to purchase. yet if 
he effects the purchase secietly 1n :.nothe: perso.’s name such purchase can never 
be allowed to stand, 

Consolidated appeals from a decree of the Calcutta High 
Court dated July 24, 1919, reversing a decree of the Second 
Subordinate Judge of Hooghly, (Dec. 23, 1915.) 

The facts of the case are sufficiently stated in their Lond- 
ship’s judgment. 

Sir John Simon, K. C. (with him Dé Gruyther, K. C. and 
Parikh) for appellants: There are lwo questions here : whether 
Lot Bahirgora is part of the trust estate, and whether the Raja 
should be removed from his office of Shebait. Some previoug 


‘ (1903) 1 Ch 648. 
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litigation is reported at 37 I. A. 27. In that litigation a 
judgment was given against the trust estate. This village, 
Lot Bahirgora, was put up for sale. The Raja did his best to 
stop the sale, and finally bought the property at an exorbitant 
price. It is a matter of indifference to us whether the pur- 
chase stands, except that it is made a principal ground for 
removing us from office. I submit the purchase was good. 
The sale was not ipso facto void, but at most voidable. 

Lord Buckmaster: If the beneficiary applies to set aside 
the sale. the burden is on the trustee to show why it should not 
be set aside.) 

The sale was not a sale by the Raja. The relation of 
trustee had ceased: the Raja had broken off all connection 
which put a duty upon him. The estate was taken out of his 
hands and the property attacned and sold at the instance of the 
judgment creditor. Reference was made to Lord Cairns- 
judgment in Thomson v. Eastwood | and to Dougan v. Macpher- 
son 2 as to the duties and obligations of trustees dealing with 
their cesiuis que trustent and to the Code of Civil Procedure 
Act V of 1908 O. 21, R. 64 etc. as to the conduct of execu- 
tion sales in India. In India the saleisin the hands of the 
Court: the trustee here neither sold nor procured the sale. 

(LordsShaw referred to rule 73. They are trying to exclude 
every one who has any interest in keeping the price down.) 

(Lord Buckmaster : Is ıt not the duty of the trustee to give 
all the information in his power ?) 

In India the Court ascertains all material particulars 
and states them in the proclamation of sale, Order 21 rule 
66. The Subordidate Judge aptly points out that when the law 
excludes a judgment debtor from bidding, it does so in express 
terms, asin the Bengal Tenancy Act and that the Code of 
Civil Procedure does not exclude him. 

It was laid down by Field J. in Plowright v. Lambert 3} that 
a trustee for sale cannot sell to himself, and that even if he be 
not a trustee for sale,.the burden of proof lies on him to show 


that every possible advantage has been gained for the trust. I. 


accept that burden. e The matters to be stated in the sale procla- 
mation are all to be found in the public records. The sale 
here is not only not by the trustee, but it 1s by a person who is 
adverse to the trustee.. j 


l. (1877) 2 A. C. 236. ° 3. (1902) A. C. 197 at P. 204, » 
3, (1885) 52 L. T. 646 at pp. 652, 653, 
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(Lord Buckmaster: The difficulty is that the trustee has 
had the advantage of acquiring special information. It 
is like the case of a sclicitor : the mere possession of knowledge 
may disqualify.) 

Nugent v. Nugent }. where it was held that a Receiver ap-: 
pointed by the Court could not purchase the property. 

That may be distinguished as being the case of a Receiver 
and any how is not binding on this Board. | 

(Dunne, K. C., for respondents) Nugent v. Nugent 2 went 
to the Court of Appeal : 


It has been argued the leave of the Court must be obtain- 
ed and that anyhow the purchase must not be made in another 
name : and reliance has been placed by the High Court on 
Lewis v, Hillman 3. and Macpherson v. Watt +- but these cases 
both proceed on the assumption that the trustee has something 
to do with the sale. Under the scheme in India for sach sales 
the Shebait’s connection of duty with the property has ceased, 
It has been held in the United States that a trustee may pur- 
chase trust property ata judicial sale which has been brought 
about by a third party, which he has taken no part in pro- 
curing and could not have controlled: Allen v, Gillette % That 
is practially this case. As to the Shebait’s obtaining the leave 
of the Court, there is no provision for it in the Code of Civil 
Procedure. In the Bengal Tenancy Act there 1s an express 
provision. 

(Lord Buckmaster: The Court exercises that jurisdiction 
here without any rule.) 


If this first point is decided against us I contend that I 
should be repaid from the trust estate the amount which | paid 
through my son. 


As to the removal of the shebait there are six items of 
misconduct mentionedin the plaint and we have complete 
answers to all of them. The High Court have been very much 
prejudiced against us by the view they have adopted as to the 
purchase. There is no good ground for removal made out, 

(Lord Dunedin: The harder the case is against you on 
the first point, the less it should affect the decision on the 
second. , 

L (F907) 2 Ch. 292. * 2, (1908) 1 Ch, 546. 


3, (1852) 3 H. L. C. 607. e 4 (18703A C. 294, °° 
í 5. (1887) 127 U. S. 589. 
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Mr. Ameer Ali : The burden of the charge against you is 
what your acts have led to.) 

Dunne K. C. (Kenworthy Brown with him) for respondents: 
The cestui que trust here is an idol and can have no knowledge 
except through the Shebait: the idol cannot be put on enquiry, 
for you cannot give it knowledge. The principle of Nugent v- 


Nugent, (supra) applies. If the shebait has bought at all and 


could possibly be in a position where his interest and duty 
conflicted it ends the matter. Here also appellant did not 


state the truth as to the purchase and in fact committed - 


perjury. In Macpherson v. Watt! such suppression of the 
purchase was held sufficient to upset it. If aù agent can show 
he is entitled to purchase property, notwithstanding his 
character of agent, yet if instead of purchasing openly, he 
purchases in the name of a third person without disclosing the 
fact, such purchase is void, Lew?s v. Hillman 2, Appellant here 
swore throughout he did not buy the property. 

On the other part of the case the purchase was only one of 
several circumstances justifying the Raja’s removal. He was 
quite reckless in his litigation as to what cost he put upon the 
estate. 

De Gruyther, K, C, replied, more especially as to the form 
of order, . 

Their Lordships’ Judgment was delivered (April 19, 1921) 
by, 

LORD BUCKMASTER.—Many questions were originally 
involved in the dispute which has given rise to this appeal, but 
of these two only remain. The first relates to the continuance 
of the appellant Raja Peary Mohan Mukerji in the office of 
shebait to the debtor estate of Sri Sri Iswar Gopaleswar Shiva 
Thakur and Sri Sri Iswar Shridhar Thakur, and the second to 
the purchase in January, 1913, of a certain Lot known as Lot 
Bahirgora, which was sold in execution under circumstances to 
which their Lordships will briefly refer. 

* By his Will, dated the 11th September, 1840, Jaga Mohan 
Mukerji dedicated certain properties to the worship of the two 
Thakurs established by him, for the annual celebration of the 
Durga Puja, the Sradh of ancestors, and other pious usages, 
the Will providing for the order of succession to’the office of 
the Shebait among the'testator’s own descendants. The testa- 

1, (1877) 3A C. 254, .2 (1852) 8 H. of L, Cases 607. 
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tor died shortly after the execution of his Will, and in Septem- 
ber of 1890 the succession to the Shebaitship opened, owing to 
the death of the then Shebait. Disputes arose as to who was 
the true successor, which resulted in a decree of the 29ti 
January, 189+, that one Bijoy Krishna was the rightful Shebait, 
but on the day of the decree he died. Further litigation then 
ensued between the sons of Bijoy Krishna and the Raja who is 
the appellant in the first of these appeals, which ultimately re- 
sulted in a decrce of the 30th June, 1903, made by the Subor- 
dinate Judge in favour of the sons of Bijoy Krishna for 
Rs. 45,960, which sum it was ordered should be recovered by 
the plaintiffs out of the debottar estate in the hands of the Raja 
as its Shebait. Appeals were taken from this judgment to the 
High Court, and again from the High Court to His Majesty ın 
Council, but these appeals failed. Execution proceedings were 
then instituted in order to secure asale out of the debottar 
estate of the Lot that is now in dispute, and on the 14th 
January, 1913, the said Lot was sold at a public Court sale for 
Rs, 1,556,600 to the appellant in the second appeal, wìho is the 
son of the Raja. 


On the 17th February, 1913, proceedings were talsen by 
Monohar Mukerji, who is the first respondent to these appeals, 
asking among other things for the removal of the Rafa from the 
ofice of Shebait and for an order to set aside the purchase of 
the estate. The subordinate Judge dismissed the suit, but he held, 
contrary to the contention of the Raja’s son, that the purchase 
was benami and made with the Raja’s money for his benefit, 
An appeal was taken from the decree following this judgment 
to the High Court of Calcutta and was allowed. The High 
Court supported the view that the sale was in fact benami for 
the Raja who held a fiduciary position in relation to the estate’ 
and they held that in these circumstances the purchase could 
not be supported. They also dicided that the Raja should cease 
to be shebait and that management of the estate should be 
vested in a Receiver to be appointed by the Court. A decree was 
accordingly drawn up carrying out these views; and from this 
decree both the Raja and his son have brought the present 
appeals, which have been consolidated by an Order ın Council. 


Upon tht question of the removal of the Raja, the learned 
Subordinate Judge thought that there was no sufficient» charge 
of misconduct to justify his removal; but the High Court took a 
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different view, and thought that the protracted litigations by 
which the estate had become heavily burdened with debts, and 
the circumstances associated with the claims which he was 
seeking to establish against the estate for litigation expenses, 
were such as to render it undesirable that he should continue 
in the office. They also found that the purchase could 
not be sustained. Their Lordships are not prepared to 
interfere with these conclusions. The grounds for removing 
a Shebait’ from his office may not be identical with those 
upon which a trustee would be removed in this country. 
The close intermingling of duties and personal interest 
which together make up the office of Shebait may well 
prevent the closeness of the analogy, but as part of the office 
it is indisputable that there are duties which must be performed 
that the estate does need to be safeguarded and kept in proper 
custody, and if it be found that a man in the exercise of his 
duties has put himself ina position in which the Court thinks 
that the obligations of his office can no longer be faithfully dis- 
charged, that is sufficient ground for his removal. It 1s this 
that forms the foundation of the judgment of the High Court, 
and the appellant has not satisfied their Lordships that the 
tacts Were misinterpreted or the reasoning unsound, 


Upon ¢he remaining question also their Lordships think 
that the High Court was right. The argument in favour of the 
appellant here also turns upon the dissimilarity between the office 
of Shebait and the ordinary office of a trustee. A trustee for 
sale cannot purchase; he cannot purchase because the same pers 
son cannot be both vendor and purchaser, and he who acts for 
another cannot also act for himself.. But even if he be not a 
trustee for sale, if in any capacity he is trustee of the estate, 
although his incapacity to buy is not absolute and is subject to 
different limitations it is equally well established. A trustee 
may indeed acquire from beneficiaries who are sui ysttrisan estate 
in which they are interested, but he can only do this if he has 
made the fullest disclosure to them of all the relevant and 
material facts within his knowledge affecting or that might affect 
the value and condition of the estate and the parties are at arm’s 
length, the cestui que trust knowing that he is dealing with the 
trustee. Otherwise to purchase is bad, and it is bad because any 
person who occupies a‘fiduciary relationship may bé, able by 
virtue of his position to“acquire information with regard to the* 
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trust estate which he is not permitted to use for his own benefit. 
Their Lordships recognize the force of the argument that points 
out the dissimalirity between a Shebait and trustees to whom 
this rule applies. There is no doubt that the word *‘ trustee” 
covers a very large number of relationships. involving different 
obligations ; the word “ trust,” therefore, may be so used that ıt 1s 
intended to apply only to one class of such duties ; and it follows 
that rules and decisions which depend upon the special con- 
ditions attached to the particular class would not of necessity 
apply to another where these conditions did not exist. The rule 
forbidding the purchase of an estate bya person who stands in 
regard to his dealings with it ina fiduciary relationship is, how- 
ever, general in its application. In the case of Nugent v. 
Nugent! it was held that a Receiver appointed by the Court 
cannot purchase the property of which he ıs receiver without 
the leave of the Court, even where the sale is not made in the 
action in which he was appointed, but by a mortgagee selling 
with leaye outside the suit. Their Lordships think that this 
was a correct decision and shows the wide area of dispute which 
ig goyered by the rule, 


Further, in the present case it is now established by two 
concurrent findings of fact that the Raja purchased the property 
benami in the name of his son, and by this means concealed the 
fact that he was the real purchaser ; Their Lordships bear in 
mind that such classes of purchase are very common in India 
and are due to many considerations which may not find thelr 
counterpart here, yet none the less they can easily be made a 
cloak and cover for improper and even dishonest transactions, 
and they think the rule laid down by Lord St. Leonards in 
Lewis v, Hilman 2 that even if an attorney or agent can show 
that he is entitled to purchase, yet if instead of openly pur- 
chasing, he purchases in the name of a trustee or agent without 
disclosing the fact, no such purchase as that can stand for a 
single moment, should apply to this case. 


Their Lordships have not overlooked the fact that in the 
present instance the purchase was for an ‘abundant price, one 
that is said to be largely above its market value, but such con- 
siderations cannot have weight where the purchase is challen- 
ged upon, the grounds in the present suit, 


ee 
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It is unnecessary to examine further in detail the law upon 
this matter, for it is fully, and their Lordships’ opinion accu- 
rately analysed in the judgment of the High Court, where the 
relevant authorities are quoted and properly applied. They 
think, therefore, that this appeal must fail and that an order 
must be made declaring that the purchase by the second appel- 
lant was invalid and that proper and necessary steps should be 
taken to secure the property ; and that the first appellant is 
entitled, subject as herein mentioned, to repayment of the pur- 
chase money. An account should be directed showing what, if 
anything, is due from the first appellant to the estate, and such 
money should be deducted from the purchase money, the 
balance, if any, of the moneys ın Court to be paid out and the 
first appellant to havea charge on the estate for such sum. 
The appellants will pay the costs of the appeals. 

They will humbly advise His Majesty to this effect? 

Solicitor for Appellants :—E. Dalgado 

Solicitor for Respondents :—Vallance and Vallance. 


A PP, Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 


RAMESAM. 
Kancherla® Kanakayya 





„~ Appellani.® (2nd Petitioner- 
\Transferee clecrec-holder.) 


v. 

.Mulpuru Kotayya and others . Respondents (Respondents 
and Ist petitioner-Judg- 
ment-debtors and decree- 
holder. 


Civil Procedure Code, O. 32, R 1—Trausfer of deciee in favour of minor by 
next friend—Leave of court, if essential. 

The next friend ot a minor, who obtains a dectee inthe minor’s favour, can- 
not transfer the dectee to a third party, without obtaining the leave of the court, 
But the requisite leave may be granted at any stage of the proceedings. 

Shark Davud Rowther v. Paramasami Pilla: (1) followed. 

Govindarajalu Naidu v. Ranga Rao (2) dissented from, 

Appeal against the appellate order of the court of the Subor- 
dinate Judge of Bezwada dated 22-1-1920 in A. S. No. 178 
of 1919 preferred against the order of the Court of the Tempor- 
ary District Munsif of Gannavaram at Bezwada dated 
13—3—1919 in E. P. No. 2 of 1919 in O. S.°No. 2 of 1915. 


* A, A A. O. NO. 134 of W20. 4th February, 1921, 
1. (1916) 31 M, L. J. 207, 2, (1920) 40 M. L. J. 124. 
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D. Appa Rao and P. Narayanamurthi, for appellant. 

T. Ramachandra Rao, for the Respondent. 

The Court delivered the following 

Judgment :—The question ın this appealis whether the 
next friend of a minor can after obtaining a decree in the 
minor’s favour transfer that decree to a third party without the 
leave of the Court. 

A transfer involves an agreement between the transferor 
and the transferee, and under O. 32, R. 7 every agreement by 
a next friend on behalf of a minor. with reference to the suit in 
which he acts requires the leave of the court. 


There is no reason for reading the word “suit” in this rule 
as meaning only a suit in which a decree has not been passed. 

We do not find anything in the context to suggest this, and 
we must dissent from the opinion of Abdur Rahim and Odgers, 
JJ. in Govindarajulit Naidoo v. Ranga Rao} on this point and 
follow that of Sadasiva Ayyar and Moore, JJ., in Shaik Davud 
Rowther v. Parainasam Pillai * which adopts a contrary view 
and does not seem to have been brought to the notice of the 
learned Judges who decided Govindarajuli Naidoo v. Ranga 
Row 1. 

There is nothing to prohibit the court giving itS sanction 
at any stage. The appeal will be remanded to the District 
Munsif of Nuzwid for consideration whether the transfer will 
be for the benefit of the minor and for passing orders accord- 
ingly. Costs in this andin the Lower Appellate Court will 
abide the result. 


A. V. V. Appeal remanded. 





BIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 
Ratnathanni 6 Appellant * (Plaintiff) 
v. ° 
Somasundara Mudaliar .. Respondent (Defendant.) 
Hindu Law—Marrage—Brahina or asura fori—Honey patd to bride's 


father for marriage ecpenses, 








* Second Appeal No. 1020 of 1920. . 19th January, 192f 
1, (1920) 40 M. L J. 124. 2, (1916) 81 M. L. J. 207. 
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Where, ss a term of the contract of marriage, money 1s paid by the bride- 
gtCom to the bride’s parents to enable them to meet the expenses of marriage, the 
marriage is one in the asura form. Muthu Iyer v. Cittdambara Iyer (1) Relied op 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Tanjore in Appeal Suit No. 
t1 of 1919. (A. S. No. 489 of 1918 on the file of the Dis- 
trict Court) presented against the decree of the court of the 
District Munsif of Tanjore in Original Suit No. 25 of 1917. 

S. Muthiah Mudaliar, for the appellant. 

T. V. Gopalaswami Mudaliar for the respondent. 

The Court delivered the following. 


Judgments :—Ramesaim, J. :—It is admitted that the defen- 
dant paid Rs. 200 to the plaintiff before ‘the marriage. It is 
clear from the evidence and from the pleadings that the pay- 
ment of Rs. 200 for the expense of the marriage was a term of 
the contract of marriage. That being so, it follows that the 
payment was made for the benefit of the plaintiff. In the absence 
of the payment, she would have had to find the amount in 
some other way, by borrowing or pledging her jewels or other 
properties. The cases relied on by the vakil for the respondent 
viz, Hira v. Hamajt Pema 2, Jaikisondas Gopaldas v. Harkison- 
das Hullochand Das, 3, Atthikesavulu Chetty v. Rama- 
nujam Chetty +, Reverend Gabrielnathaswamt v. Vallramimat 
Amal. 5 have no bearing on this case. In Hira v. Hamaji 
Pema 2 the payment was for the benefit of the third husband. 
In Jaikisondas Gopaldas v. Harkisandas Hullochandas 6 it was 
for the benefit of the bride. In Authikesavulu ‘Chetty v. 
Ramanujain Chetty 7 the payment was not of a price but a small 
customary present. In Reverend Gabrielnathaswami v. Valli- 
ammar Ammal 8 an enquiry was directed into the meaning of 
the word “ Parisam”. I think the case in Muthu Atyar v, 
Chidambara Aiyar ® applies to this case and I see no reason to 
differ from it. As pointed out by Steele, it is the essence ofa 
Brahma form of marriage that the parents should incur the 
expense of the marriage (page 2+) and so far as I am aware, 
the general usage is in accordance with this statement. No 
special custom among Mudaliars to the effect that the bride- 


1, (1893) 3M L.J 261. 2 (1912) T. L. R 37 Bom. 298. 
3, (1876) I L.R 2Bom 9% 4. (1909) I. L.R. 3%Mad.612atp. 516. 
5, (1919) 10 L. W. 491. 6. (1878) L L. R. 2 Bom. 9. . ° 


7. (1909) d. L. R and 32 M. 512 at P,516. 
8, (1991) 10 L. W. 491. 9. (1893) BM. L J. 261, 
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groom should incur the expense of the marriage has been plead- 
ed. On the other hand, the statement of M. Leon Sorg quoted 
in Mayne, page 100, shows that the asura form is common 
among the Tamil population, meaning probably the Sudias. I 
therefore find following Muthu Aryar v. Chidambara Atyar } 
that the marriage is in an unapproved form. 

The result is that the second appeal will be allowed and 
the plaintiff will be given a decree for the properties in A 
schedule and item 1 of B schedule which are admitted to be 
the properties of the deceased and as to which only the appeal 
is pressed or for their value Rs. 445-8-0. Plaintif will have 
proportionate costs in the first Court and all costs here and in 
the Lower Appellate Court. 

Spencer, J.:—1 agree. 

It is not disputed that the sum of Rs. 200/-was paid by the 
bridegroom to the bride’s parents for the expense of the 
marriage. 

This being so, it follows from Muthu Aiyar v. Chidambara 
Aiyar 1 that the marriage was ın the asura form, as 't is custo- 
mary for the bride’s parents to defray the cost of marriage in 
all Brahma form of marriage (Vide Steele on Hindu customs). 

In my opinion the test is not to see how the money was 
utilised, as ıt would be impossible after payment to çontrol the 
uses to which it might be put, but to see whether the parents 
were benefited by the payment. It is idle to contend that the 
parents are not benefited by a payment which relieves them of 
the burden of an expense to which they would ordinarily be 


subject. 
A. V. V. Appeal allowed. 





IN THE HIGHT COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 


ODGERS. 


Vythilinga Padayachi and three 
others Appellants * (Plaintifs.) 
V. 

Ponnuswami Padayachı. ... Respondent (1st defendant.) 

Insolvency—Offtcial Receiver —Recerver not appointed Receiver of pioperty— 
Effect—Possessory ti tle-—Sust upon—AMarntatnaliliity—Adverse possession— 
Interruption of--Declgratory suit regarding property sitbjeat to adverse posses- 
ston—Effect. 
i *S, A. No 307 of 1920. 2 12th October, 1920. 

1. (1893) 3 M. L. J. 261. i 
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The property of a person adjudicated an insolvent under the provisions of the 
Provincial Insolvency Act, 1907, does not ipso facto vest inthe Official Receiver 
who may have beza appointed for the local area in which the insolvent 1s Legiding, 
but it 1s necessary that an order should have been passed appointing a Receiver 
before the property would vest on the Jocal Official Receiver Held, therefore, 
that a sale of the property of a person adjudicated an insolvent by the Official 
Receiver of the local area appointed under S, 19 of the Act but not appo'nted 
Receiver of the property in question was not effectual to piss title, The purchaser 
in such a case cannot be held to have acguired a good title from the Court merely 
on the strength of the fact that it d'rected the delivery to him of the possession of 
the property sold. 

Where the purchaser was by order of Court put in possession of the property 
purchased alter dispossessing another who was in possession thereof till the date 
of such dispossession, held, further, in asut by the latter to recover possession 
of the property from the former, that, inasmuch as the purchaser acquired no title 
from his purchase, the plaintiff. was entitled to recover possession from him on the 
strength of his (plainti4’s) possesszory title. 

Quaere whether where property belonging to A and in the adverse possession of 
B is attached by A’s creditors as his property, and: on a claim by B thereto being 
allowed: 18 made the subject of a suit under O. 21, R 63 C. P. C. which ts deci ded 
by the High Court in Second appealin favour of A’s creditors, B’s possession 
from the date of attachment till the date of the dectee of the High Court is in- 
effective for the purpose of completion of title by adverse possession. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Mayavaram in Appeal suit No, 24 of 1918 (A, 
S. No. 989 of 1917 on the file of the District Court) preferred 
from the decree of the court of the District Munsif of Shiyali 
in Original suit No. 196 of 1916, 

B, Sttarama Rao for T, R, Venkatarama Sastri for 
appellants, 

T, Narasimha Aiyangar for respondent, 


The Court delivered the following 


Judgments :—Abdur Rahim, J, The first plaintiff and the 
grandfather of the 4th plaintiff in this suit obtained the proper- 
ties in dispute in exchange from one Srinivasa Aiyar on the 3rd 
August 1900 but no resgistered deed was executed as is requir- 
ed by law and therefore there was no effective transfer of title 
to the plaintiffs. The plaintiffs however remained in possession 
of the properties since that date. On the 29th April 1910, they 
were attached at the instance of one Chidambaram Chetti, who 
had obtained a decree against Srinivasa Aiyar. The plaintiffs 
put in a claim on the 1st October 1910 and ıt was allowed by 
an order dated the 1st December 1910. Then Chidambaram 
Chettiar, the attaching creditor, instituted*a suit under the 
provisions of the Code of Civil Procedure to establish that the 
properties belonged to his judgment-debtor and that he was 
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entitled to attach them and bring them to sale in discharge 
of his decree. This was on the 21st December 1910. A decree 
was passed in that suit in his favour on the 3rd November 1911. 
That was ultimately confirmed by the High Court in Second 
Appeal on the 24th September 1913. During the pendency of 
this suit, that is, on the 3rd November 1911 Srinivasa Aiyar 
was adjudicated an insolvent on his own petition. Then the 
Official Receiver of the Tanjore District sold the properties to 
the ist defendant in the suit on the [8th November 1915 ; and 
on the 15th January 1916 the latter obtained delivery of pos- 
session of the properties. 

Soon after the defendant obtained possession the plainfiffs 
instituted this suit asking fur a declaration of their title and for 
confirmation of their possession of the plaint mentioned proper- 
ties or in the alternative for recovery of possession of the pro- 
perties if they were found not to be in their possession. They 
succeeded in the court of trial but on appeal the Subordinate 
Judge dismissed the suit holding that they had not made out 
their title and were not therefore entitled to a decree. 


There were several questions argued before us in support 
of the plaintiff's title and it seems to us that they are entitled to 
succeed at least on one of those grounds. They were undoubt- 
edly in actual possession of the properties as found bŷ the lower 
appellate court at least till the 16th January 1916, if they are 
not in possession now. Conceding for the sake of argument 
and only for the sake of argument, because it is not necessary 
to decide the point that their possession from the date of attach- 
ment till the decree of the High Court in the suit instituted by 
the attaching creditor te, till the 24th September 1913 is in- 
effective for the purpose of completion of title by adverse pos- 
session they were indisputably in possession till 1916 and the 
defendant was put in possession by an order of court only on 
the 16th January 1916, and if the latter has no title, the plain- 
tiffs are entitled to recover possession from him on the strength 
of their possessory title. ; 

We need only refer to Narayana Row w Dharmachar 1 and 
Ayyaparhan v. Secretary of State 2 in support of his proposition 
following the doctrine laid down in the well known English 
case of Asher v. Whitlock 3, . 

. L (190%) LER. 26 Mad, 514. 2, (191 I L R37 Mad. 298, 
8, LRI.Q BD lat p.6. 
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The next question for determination is the defendant’s 
title. That depends on the question whether the sale in his 
favour by the Official Receiver, Tanjore, conveyed a good title 
to him or not. That again depends on whether the Official 
Receiver was duly appointed by the court as required by law, 
No order was passed appointing the Official Receiver, ihe 
Receiver of the estate in question although the local Government 
had appointed Mr. Narasimhamurthi Sastri under S. 19 of 


-the Provincial Insolvency Act, IIT of of 1907, Official Receiver 


of the District. 

It has been ruled by two decisions of this court in The 
Official Receiver of Trichimopoly v. Somasundara Chettiar + and 
afterwards in Muthusam: Sanuar vw. Soaoo Kandiar 5 where 
the question was even more fully considered that the property 
of a person adjudicated an insolvent under the provisions of the 
Act does not ipso facto vest in the Official Receiver who may 
have been appointed for the local area in which the insolvent 
is residing but it is necessary that an order should have been 
passed appointing a Receiver before the property would vest in 
the local Official Receiver. That is how the phrase “he shall 
be the Receiver for the purpose of every order appointing a 
Receiver issued by any such court” has been construed by two 
Benches ofethis Court, and having heard the question fully 
argued before us I see no reason whatever for holding that this 
view of the law is wrong. 


As pointed out in this view of the law the present practice 
obtaining ın this connection in many Insolvency Courts in the 
Presidency must be treated as not being in accordance with 
the law. All the same it ıs difficult to see how the words of 
Ss 18 and 19 can be construed otherwise than the, have been 
bv the learned Judges ın the cases referred to. 

It was suggested that the Act does not require a written 
order but that we ought to presume from the facts of the casc 
that the Official Receiver must have been appointed a Receiver 
of this estate, although no written order was passed to that 
effect. Orders of coyrt are invariably reduced to writing and 
in fact there ıs no ground for supposing that any verbal 
order appointing the Official Receiver of this estate was passed. 
The omission is merely the outcome of an tmperfect under- 
standing*of the requirements of the Statute. Then it was further 


1 (1916) 30M L J, R, 415 2 (1920) 39M LJ. 438 12 L.W. 262, 
R—11 
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suggested that, as in the absence of a Recciver, the property 
of an adjudicated insolvent vests ın the court and the court 
in this case directed the delivery of the possession of the pro- 
perty ın disputc to the defendant, the defendant acquired a 
good title from the Court. But there was no convevance by 
the Court or by anv Officer empowered in that direction by the 
court which would have conveyed a valid title to the defendant. 

We must therefore hold that the defendant has no title to 
the property and the plaintiffs who were in possession are en- 


‘titled to recover possession of the property from the defend- 


ants. The result is that the decree of the Subordinate Judge 
must be set aside and that of the District Munsif restored with 
costs here and ın the courts below. 


Odgers, J. Lam also of opinion that the Subordinate Judge 
Is Wrong. 


Mv learned brother has dealt with the facts and dates ess- 
ential to this case. The first argument before us on behalf of 
the appellants was that the attachment in 1910 does not inter- 
fere with the adverse possession of the plaintiffs from the 3rd 
August 1900 and that as the first plaintiff remained in posses- 
sion from the 3rd August 1900 till he was dispossessed n the 
year 1915, he had prescribed ina title as against fhe defen- 
dant. With regard to the question of the interference with 
the adverse possession by proceedings in the claim and in 
the suit we were referred by Mr. B. Sitarama Rao for the 
appellants to several authorities. Some of them ıt ıs not 
necessary to consider as in this case the suit itself was 1n- 
stituted within 12 years from 1900 before the adverse posses- 
sion of the plaintiff had become perfected. The suit was in 
fact instituted on the 21st December 1910. Were 1 neces- 
sary, discussion might arise as to the effect ot the cases 
cited before us viz.: A. Raghunathachariay and another v. 
Thiruvengada Ramanujachartar } Pandiyan Pilar v, Vellayappa 
Rowther 2 Phul Kumari v. Ghanshyam Misra 3 a decision of the 
Privy Council and the interpretation of that decision by the 
Full Bench of this Court in Ramaswame Chettiar v. Mallappa 
Reddiar +, Apart from this there is the question as to whether 
the possession gf the plaintiff is not good as against all the 





1, (1911) 1 M.W.N.p 99 2 (1917) 33M.L J, Rep. 316, e 
3 (1907) 1 L. R.35Cal 202. 4, (1920) 35 M.L-J, Rp. 280. 
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world excepting the true owner as laid down in Narayana Rao 
yv. Dharmachar ! and the other authorities cited in the judg- 
ment delivered by my learned brother. 


However the only question necessary to decide 1s as to the 
defendant’s title which if any he admittedly acquired by pur- 
chase from the Offictal Receiver in the insolvency of Srinivasa 
Atyar. The question is “Was the Official Receiver in a 
position to convey any title to hım”. The learned Subordinate 
Judge has found as a fact that the Official Receiver was not 
appointed as Receiver under S. 19 of the Provincial Insolvency 
Act. S. 18 (1) of that Act runs as follows. “The Court may at 
the time of the order of adjudication or at any time afterwards 
appoint a Receiver for the property of the insolvent, and such 
property shal! thereupon vest in such receiver.” S, 19 provides 
for the appointment by the Local Government of such persons as 
it thinks fil to be receivers under the Act and S. 19 (2) runs as 
follows : “ Where any Official Receiver has been so appointed for 
the local limits of the jurisdiction ot any court having jurisdic- 
tion under this Act, he shall be the Receiver for the purpose of 
every order appointing a Receiver issued by any such court un- 
less the court for special reasons otherwise directs”. The import- 
ant words 1n this sub-section are “for the purpose of every order 
appointing a receiver issued by any such court’. It is argued 
that where ıt ıs intended to appoint a Receiver under S. 16 (2); 
the Receiver must be appointed by the court and unless such an 
appointment 1s actually made the person acting as receiver, 1f 
any, acts illegally. Mr. T. Narasimha Atyangar in lis argument 
tor the defendant urged that the Receiver has been ın possession 
of this property for some years and it must be taken if not as a 
fact in any case as an inference that his acts have been ratihed 
by the court, and that it ts probable that under S. 22 appeals 
have from time to time been made against his acts to the courts 
and that the court itself has had cognizance of the fact that he 
was in all these matters in insolvency acting as a Receiver. 
Unfortunately the hardship of the case arising as it may from a 
technicality cannot be allowed to affect the direct provision of 
law which 1 have pointed out and which has been construed by 
the decisions in The Official Receiver of Trichinopoly v. Somda- 
sundaram Chettiar 2 and Muthuswamear v.*Somoo Kandtar 3 


1. (1902) LL R 26 Mad, 5l. 2. (1916) 30M. L.f 416, 
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quoted in the judgment of my Jearned brother. In my opinion 
ihe provisions of the act have not in this case been carried out. 
As pointed out by my learned brother, refuge cannot be taken in 
the argument that the court has put the defendants in posses- 
sion, There is no document of any kind purporting to be exe- 
cuted by the court on this behalf to the defendants and convey- 
ing this property to them. The learned Subordinate Judge gets 
over this ditiiculty by saying that the opinion of Mr. Justice 
Moore in The Official Recewer of Trichinopoly v. Somasundaram 
Chettiar | ıs only an obiter dictum and apparently the opinion 
of the Subordinate Judge 1s influenced by the fact that it has 
been the practice inthe muffusal courts for the Official Receiver 
to take charge of properties without special appointinent. 
However there is a more recent case, Afuthuswaintar v. Somoo 
Kandiar } which supports the earlier case, The Official Receiver 
of Trichinopoly v. Somasundaram Chettiar 2 ]} am therefore 
unable to see how the express provisions of the act can be 
avoided. 

In this view of the case it 1s unnecessary to decide whether 
the attachment proceedings and the subsequent suit interfered 
with 1unning of the adverse possession of the plaintiffs or not. 
I desire to express no opinion’on this point. 

l agree with my learned brother in that present appeal 
must be allowed and that the judgment of the District Munsif 


should prevail. 
A. S. V. , dppeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR, JUSTICE 


RAMESAM. 
Ummathu a Appellant” (Plaintiff). 
T, 
Pathumma and anothers ... Respondents (Defts 1 to 4). 


Limtliation Act, Ss, tand \4—Sutt filed after the period of lamulatyou 
tha wrong court on the !c-opeming day—Proper court reopening on the same 
day—Plaint subsequently returned by the wrong court jor presentation to thie 
proper court—Subsequenl presentation to the proper court—Sust not in time— 
Scope of S. 4, Limitation Aol 


The last day for peesenting te plaint in a suu was 30—12—1917 on that day 
the Court ofthe Subordinate Judge vt Cochin in which the plaint ought to have 
ae eee ee, es 
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been presented was closed for the Christmas holidays. On the 3rd january, 1915 
the date on which that court and the court of sinall causes, Cochin re-opened, the 
plaintiff presented her plaint in the small causes cout The plaint was returned 
for ptesentation to the proper court on the 6th February, 1918 and the plaint was 
presented in the Sub-Court on the 7th February, 1918 On the question whether 
the suit was »nstituted in time, held, that ıt was not saved by the combined opera- 
tion of Ss. 4 and 14 of the Liusitation Act and it was barred by time. 

Although it might be possible toexclude the time between January 3rd and 
6th February under S 14 of the Limitation Act, 16 cannot operate to revive a claim 
which became time expired by the plaintifi’s failure on 3rd January to institute a 
gut in a court of competent jurisdiction. 

The operation of S. 4 of the Limitation Act cannot be invoked 1/ the holidays 
precede a period which can be excluded from computation under any other section 
of the Limitation Act, 

For this purpose, it makes no difference ihat the same judge presides over the 
Sub-Court and the Small Causes Court or even that the same ministerial officer 13 
deputed to receive plaints on the original as the small cause side, because S. 33 of 
the Small Causes Courts Act declares that the Small Causes Courts are different 
courts for the purposes Of that Act and the Civil Procedure Code. 


Second appeal against the decree of the District Court of 
South Malabarin A. S. No. 503 of 1919 perferred against the 
decree of the Court of the Subordinate Judge of Cochin ın O. 
S. No. 11 of 1918. 

P. G. Krishna Atyar for Appellants. 

T. S. Viswanatha Atyar and P. R. Narayana diyar for 
Respondents. 

The Court delivered the following 

Judgments :—Spencer, J. :—The plaintiff had 3 years from 
ihe death of her husband to institute this suit'for dower. As 


he died on 30th December 1914, the last day for presenting ` 


the plaint was 30th December 1917. 

She actually presented 1t on January 3rd 1918 in the Small 
Causes Court of Cochin, that being the day when that Court re- 
opened after the Christmas holidays. The plaint was returned 
for want of jurisdiction on February 6th, as suits by a Mahom- 
medan for dower are excepted from the cognizance of a Court 
of small causes by S. 15 (1) and article 36 of the second sche- 
dule of the Provincial Small Causes Courts Act. The Plainti 
represented the plaint on the following day in the court of the 
Subordinate Judge of Cochin, 

The question is whether the suit was in time. It would 
have been ın time if ithad been instituted on January 3rd as 
the Sub Court of Cochin was closed on December 30th when 
the perrod of limitation prescribed by the first schedtle of the 
Limitation Act for such suits expired and it re-opened on’ 
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January 3rd, The explanation to S. 3 shows that a suit can be 
said to be instituted when the plaint is presented to the proper 
oficer. This also is the view taken in Haridas Rov v. Sarat 
Chandra Deo 1, by a Bench of the Calcutta High Court. The 
proper ofhcer ın this cese was the Subordinate Judge of Cochin 
silting on the Original Side or the chief ministerial officer of 
his court authorised under R. 14 of the Civil Rules of Practice 
to receive plaints. The plaint was not so presented till Febru- 
ary 7th when more than 3 years had elapsed from the cause of 
action arising. The plaintiff wishes to have the benefit of S. 4 
of the Act and she would be entitled to it if she had presented 
her plaint on January 3rd to the proper officer, seeing that both 
courts were closed till January 2nd. But a presentation to the 
wrong officer is not an institution of a suit at all. It has been 
clearly established by the decisions of Mira Mohidin Rowther Vv. 
Nallaperumal Pilla: 2, Seshagirt Row v. Vagravelavudam 
Pillai > and Ramalingam Ayyar v. Subbaier + that for the pur- 
poses of S. 4 account cannot be taken of the closing and re- 
opening of any other court than that in which the suit was 
rightly instituted. 


Such being the effect of S. 41t may next be congidered 
whether S. 14 will avail the plaintiff so as to bring her suit 
within the limitation period. Under S. 14 it might under 
certain circumstances be possible to exclude the time between 
January 3rd and February 6th as being a time when the plain- 
tiff was prosecuting with due deligence another civil proceed- 
ing against the same party for the same relief ; but evenif these 


were done, it could not operate to revive: a claim which 
became time-expired by the plaintiff's failure on January 


ard to institute a suit ina court of competent jurisdiction. 
The period allowed by S. 14 cannot be tacked on to the 
period during which the proper court was closed (See 8 L. W. 
256) as the regular suit cannot be treated as a continuation 
of the Small Cause suit in which the plaint was returned (See 
Seshagirt Row v. Vajravelayudam Pillat 3), . 
It has been held that the period requigite for obtaining a 
copy of judgment for the purpose of appealing can be tacked on 
to the period during w hich the court that passed the decree 
appealed against was closed if it was tog laté to apply for a 


1 (1914) 18 I. C 121 2 *(1011) I L R. 36 Mad 131. 
3. (1912) I. L. R. 36 Mad. 482, +. (1918) 8 Ia W. 250, 
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copy on the date when judgment was pronounced (See Sami- 
natha Ayyar v. Venkata Subba Avyar. ')thus showing that 
Ss. 12 and + may be combined, this being because S. + 
apples to applications (for copies) as well as to suits. But it is 
necessary that the appellant should have a subsisting mght to 
appeal when he apples for the copy (See Tukaran Gopal v 
Panduranga Sadaram 2? Venkata Row v. Venkatachala Chetti 3 
and Siyadaluniussa v, Muhammad Mahamud * and that he 
should apply on the reopening day (See Subramanyam v. 
Narasimham 5 ), 

But it has never been held that the period which may he 
excluded under S. 1+ can be tacked on to the period when the 
court having jurisdiction was closed ‘under S. 4. The reason ts 
that the courts are different, and a plaintiff who fails to insti- 
tute his suit in the court having jurisdiction before the hmi- 
tation period expires, or on the reopening date, if the period 
expires during the vacation of that court has no longer a valid 
and subsisting cause of action. 

It makes no difference that the same Judge presides over 
both courts or even that the same munisterial officer ıs deputed 
to receive plaints on the original as well as the small cause side 
for S. $3 of the Pravincial Small Cause Courts Act declares that 
they shall be deemed to be different courts for the purposes of 
that Act and the Code of Civil Procedure. Ss. 15—26 
of the Code of Civil procedure, which deal with the institution 
of suits, are thus affected, with the consequence that a suit 
instituted on the Small Cause side cannot for the purpose of 
S. 4 of the Limitation Act be regarded as a suit instituted in 
“the Court” having jurisdiction to hear original suits. 

The Second Appeal is dismissed with costs. 

Ramesam, J.:—I agree in holding that the second appeal 
should be dismissed with costs. The facts are stated in my 
learned brother’s judgment and need not be repeated. in decid- 
ing that the suit was time barred, the Courts below relied on 
Mar Mohidin  Rowther v. Nallaperumal Pillai vanq Seshagiri 
Row v. Vajiravelayudam Pillai 7. In the first of these cases, 
the proper court was not closed on the day on which the plaint 
was first presented. The facts in the second case are not quite 


1 (1903) 1. L. R 27 Mad 21 2, (1901) I L R 25 Bom 584 
3 (1905) 1I L. R. 28 Mad 452. 4. (1897)I. L R. 19 All, 842 , 
e 3, * (1920) I L R43 Mad.640. 6. (1911) J L R 36 Mad. 81 and 482 
7 (1812) 1, L. R. 36 M 482 e 
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similar to the first. As ascertained from the printed papers, ıt 
appears that the proper court was closed on the day of the 
hrst presentation but had reopened some days before the re- 
presentation. It may be said that these cases are distinguish- 
able on the ground that, ın both of them, the proper court had 
been open for some days before the re-presentation which 1s 
not the case with the appeal before us. But this does not con- 
clude the matter. 

I may first clear the ground by observing that the days 


- from 3rd January to 6th February ought: to be obviously ex- 


cluded from computation under S. 14 of the Limitation Act. 
The only question for consideration is whether the days from 
3ist December to 2nd January can be excluded in favour of 
the appellant. It 1s conceded on all hands that the language of 
S. 4 enables them to be so excluded, if the plaint ıs represented 
on the reopening day where the period of limitation expires on 
a holiday, or, in other words if the holidays follow any other 
period that can be excluded from computation. under another 
section such as S. 12 or S. 15. But can the appellant get the 
benefit of S. 4 if the holidays precede such period ? This 
being the real question, it 1s necessary to consider only - 
the cases involving the joint application of S. 4 with 
some other section of the Act relating to. computa- 
tion, First, we have a group of cases relating to the 
joint applications of Ss.4+ and 12. The appellant relies on 
Sivadatun-nissa v. Muhammad Mahmud | Tukaram Gopal v, 
Panduranga Sadaram 2 Pandarmath v. Shanker 3 and Sanu- 
natha Ayyar v. Venkatasubba Ayyar * and the respondent relies 
on Venkata Row v. Venkatachella Chetti® Tanjore Palace 
Estate v. dude Ramiah Chetti 6 Subrahmanyam v. Narasimhan 7 
and Masilamant v, Arumugamudali. 8 The case in 
Sanunatha Ayyar v,  Venkatasubba Ayyar 4+ cannot 
help the appellant. In that case the judgment was deli- 
vered on the last day before the holidays, at a time when 1t was 
impossible to make an application for copies. The Court being 
closed for the vacation, the application was made on the re- 
opening day and their Lordships held that,*it being impossible 
for the appellant to make an application earlier, the whole time 


1, (1897) I,L, R19 All, 342 2. (1901) I L,R 25 Bom- 584. 

3. (1901) I.L R 25 Bom. 586. + (1903) I L R. 27 Mad. 21, 

5. (1904) I.L R, 28 Mad, 452. 6. (191) 11I C 339, ° : 
e 7. (1920) I. L R. 43 Mad 640 8. 


(1920) 12L W. 460. 
e 
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that elapsed between the date of judgment and the dale of 
application must be regarded as time taken for obtaining copies 
within the meaning of S. 12. They did not invoke the aid of 
S. 4 (then S. 5 of the Act of 1877) ın arriving at their conclu- 
sion. If there was a similar disability in applying for copies 
(which does not appear from the facts) in the cases in Tukaram 
Gopal v. Panduranga Sadaram} Pandarmath v. Shanker 2. 
I agree with these decisions also. The actual ratio 
decidendi of the judgments, how-ever, depends on the 
use Of S. 5 of the Limitation Act of 18 77. It was held that 
an application for copies may be made so long as 
the right of appeal was subsisting, a proposition with which I 
agree and that, not only the period following the application 
for copies but all the prior holidays can be excluded. I do not 
see any warrant, for the latter proposition, in the Limitation 
Act unless S. 4 can be construed liberally, as a section general- 
ly enabling exclusion of holidays from computation. If such 
construction is permissible, the qualification that the right 
of appeal should be subsisting on the date of application 
is unnecessary. That such a construction cannot be made 
is clear from the cases in Venkata Row v. Venkatachella 
Chetti? and Tanjore Palace Estate v, Andi Ramiah Chetti 4 
and Subramaniam v. Narasimham® and Masilamani_ v, 
Arumugaimnudali 8 from the cases in Mira Mohidin Rowther 
v. Nallaperumal Pillai? and Seshagiri Row v. Vajravel- 
ayudaym Pillai 8 ‘from Sheodas Daulatram v. Narayan 9 and 
from other cases to be cited below. That being so, I 
doubt the correctness of the decisions in Siyadat un-nissa v. 
Muhaminad Mahamud 10 and Tukaram Gopal v. Panduranga 
Sadram land Pandarinathn v. Shanker 2. In passing, I may 
observe that these cases relate to appeals and in the circum- 
stances of these cases, the delay might have been excused under 
S. 5-A of the Act of 1877 (S. 5 of the present Act) a course 
not available fur suits. I may also observe that no question 
relating to S. 12 can arise in the case of suits. Passing on to 
the joint application of S. 4 with other sections of the Act, I 


—_— eee 


1, (1901) I. L. R. 25 Bom, 584. 2. (1901) I. L. R. 25 Bom. 586 
3, (1905) I. L. R. 28 Mad, 452. 4, (1911) 111. C. 339. 
5. (1920) I. L R.48 Mad. 640. 6 (1920) 12°L. W. 460 

e 7. (1912) I, L. R 86 Mad,131. 8 (1912) I. L. R. 36 Mad. 482. 
9. (1901) I L. R. 86 Bom, 268, 10. (1897) I L, R. 19 All, 342. 
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find that it was held in Ba: Hankora v. Masamallt 1 (by jen- 
kins, C. J. and Aston, J ) that S. 4 cannot be tacked on prior 
to the period of extension given by S.19. Again the 
cases of Makund Ram v, Ramraj 2 and Ramalingam Ayyar V. 
Subbier 3 are onall fours with the present case and are 
authorities against the appellant. The case in Abhoya Churu 
Chukerbully v. Gour Mohun Dutt 4 also supports the res- 
pondents’ contention. I agree with them and hold that the 
suit is barred by limitation. 
C. A.S, l Appeal Disinissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE OLDFIELD. 


Palaniappa Chetty ... Petitioner * (2nd Respondent 
v. in Appeal No.98 of 1919 on 

ihe file of the High Court.) 

Subrahmanyia Chetty ... Respondents (Appellant and 
and others Respondents 1 and 3 in the 


said Appeal No, 98 of 1919.) 


Civil Procedure Code, O. 9 R, 12—Exparlte a to set aside— 
Forum—Pendency of appeal from deci ee—E ffect of. 

An application to set aside an exparte dectee must be made e the Court 
which passed the decree, even though an appeal against the decieg by other dẹ- 
fendants is pending in the appellate court. 


Sankara Bhatta v. Subraya Bhatta (B) not followed. 
Chenna Reddi v Peddabbı Redd: (6) relied on. 

Petition praying that in the circumstances stated therein 
and inthe affidavit filed therewith the High Court will be 
pleased to issue an order setting aside the exparte decree dated 
8th February 1919 passed against the petitioner hereby by 
the Court of the Temporary Subordinate Judge of Sivaganga in 
O. S. No. 95 of 1918 pending disposal of Appeal‘ No. 98 of 
1919 preferred therefrom to the High Court. 


K. Ramachandran and K. S. Lakslunana Iyer for Petitioner, 
C. V. Ananthakrishua Aiyar and C.,S. Venkatachari for 
Respondents. 


"C M. P. No, 1162 of 1920. 10th March, 1921. 
1. (1902) I. L. R926 Bom. 782. 2, (1916) 14 All, L J. 310, 
3. 1918) 8 L, W. 266. 4. (1887) 24 W. R, p. 26at p. 28.6 


5, (1907) L.R, 80M 535. . {1908) 1. L. R. 22 M. 416, 
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The Court made the following 


Order :—This is a petition by the 2nd respondent in this 
appeal under O. 9, R. 13, C. P. C. to set aside an exparte 
decree obtained against him in the lower court in the suit now 
under appeal, and in support of this application reliance was 
placed on a decision in Sankara Bhatta v. Subraya Bhatta t. 
That was a case in which the application was made after the 
appeal had been disposed of and the case is, theretore, dis- 
tinguishable. That case, however, proceeds upon the ground 
that the filing of the appeal divested the lower court of the power 
to entertain that application. There was some warrant for that 
view in earlier decisions at the time when that judgment was 
given, but the matter has been abundantly considered since and 
we think it must now be taken as settled, at any rate in all the 
other High Courts, that the mere filing of an appeal does not 
take away the jurisdiction of the lower court to entertain such 
an application as this. We may also observe that the decision 
in Ramanathan Chetty v. Narayanan Chetty 2 as to the proper 
court to which a review application should be made which was 
relied on in Sankara Bhatta v. Spbraya Bhatta l was subse- 
quently overruled by a Full Bench of this Court to which I was a 
party in Chenna Reddi v. Peddabbi Redd: 3». This question has 
been elaborately considered in a number of recent cases 
Mathura Prasad v. Ram Charn Lal + Gajaraj Mate Trwarin v. 
Swami Nath Roy Chowdhury 5 and we are clearly of opinion, 
on the authority of these decisions and also of the Full Bench 
decision of this Court in Chenna Reddi v. Peddabbi Reddi 3 that 
this application should have been made to the lower Court and 
not to this Court. O. 9, R. 13, expressly provides that the 
party may apply to the Court by which the decree was passed 
and the petitioners were clearly.wrong in presenting their peti- 
tion to this court pending the appeal and ought to have gone to 
the Lower Court. In the result the petition will be returned to 
' the petitioner to enable him to take such further action on it 
as he may be advised. The petitioner will pay counter peti- 
tioner’s costs. e 


1. (1907) I. L. R. 30 Mad. 535. 2, (1901) L®L R.27 Mad, 602. 
e 3. (T908) I L. R. 32 Mad 416 (F.B.) 4. (1915) I. L. R. 37 All. 208, 
5. I. L.R 39 All. 13. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SPENCER, AND MR. JUSTICE 


RAMESAM. 

Muthia Chettiar ..  Appellant® (Plaintiff). 
V. ! l 
Karuthamada Pillai ... Respondent (Defendant). 
ae Madras Revenue Recovery Act (II of 1864) S.59—Revenus sale—Siutt to set 
5 hs astde—Fraud— Limstation—Stai ting point. 

Karuth- ° A sult to set aside a sale for ai rears of 1evenue brought about by fraud and 
amada collusion is govers:ed by S 59 of Madras Act II of 1864 The suit can be brought 
Pillai. within sıx months of the plaintiff having Knowledge of the fraud or i:regularities 


in the conduct of the sale 
Venkata v. Chengad# (1) Relied on 


Second appeal against the decree of the the District Court 
of Madura in Appeal Suit No. 827 of 1919 presented against 
the decree of the Court of the 2nd Additional District Munsif 
of Madura in Original Suit No. 26 of 1919 (O. S. No. 290 of 
1918 on the file of the Court of the District Munsif of Melur 


at Madura. 
A, N. Krishna Atyangar for Appellant. 
K. R. Narayanaswanu Aiyer for Respondent. 


The Court delivered the following 
Judgments :—Sfencer, J :—The case of Lingayya v. Chinna 
Sener Narayana 2 was a Full Bench case upon the applicability of 
the general provisions of the Limitation Act to the period of 
limitation for preferring an appeal against orders made under 
£ the Provincial Insolvency Act. 
It did not purport to decide anything as to the period of 
limitation provided by S. 59 of the Madras Revenue Recovery 
Act 1864. Srinivasa Ayyangar v. Secretary of State 3 and Venkata 
v. Chengadu } are decisions considered in Lingayya v. Chinna 
Narayana 2 and while it may be said the effect of the judgment 
of the learned Judges, who were parties to this latest Full 
Bench, was to throw doubt upon the principles upon which the 
earlier decisions proceeded, the latter, which related to ques- 
tions of limitation arising out of the Revenue Recovery Act, 


were not directly overruled. 





* S, A.No, 1153 of 1920. _ 20th January, 1921, 
1. (1888) I. L. R. 12 M. 168, 2. (1917, I. L. R. 41 Mad. 169, 
3. (1912) I. L. R, 38 Mad. 92. 
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In the Provincial Insolvency Act III of 1907 S. 45 gives 
90 days for preferring on appeal to the High Court to a person 
aggrieved by an order made by a District Judge. S. 59 of Act 
II of 1864 gives 6 months fora suit in a Civil Court upon a 
cause of action arising out of proceedings under that Act, the 
cause of action being that the plaintiff should deem himself 
aggrieved by those proceedings. In the present case the plaintiff 
alleged that he was unaware of the sale having taken place till 
January 50th 1918, and itis difficult to see how it was possible 
for him to deem himself aggrieved before even he was aware of 
the sale. The language of the two Acts thus is not identical. 

J am of opinion that the authority of Venkata v, Chengady 1 
Iswara Pattar v. Karuppan 2 and Srinivasa Aiyyangar v. Sec- 
retary of State ? is still good on the point that a suit under the 
provisions of S. 56 of Act II of 1864 must be brought within 
six months of the plaintif having knowledge of fraud or irregu- 
larities in the conduct of a sale for arrears of revenue, It fol- 
lows that the Lower Courts were wrong in calculating limitation 
as running from the date of the sale without permitting the 
plaintif to show that he did not become aware of the sale till 
some date within 6 months before his suit. 

The appeal must therefore be allowed and the suit remand- 
ed to the court of first instance for disposal on its merits, 
Costs to abide the result. 


Ramesam, J. :—l agree with the order proposed by my 
learned brother. The Vakil for the appellant concedes and 
rightly in view of the Full Bench decision in Venkata v. Chen- 
gadu 1 that S, 59 of the Madras Revenue Recovery Act ıs the 
section applicable to this suit and he does not seek to apply to 
this case any article of the Limitation Act prescribing a longer 
period of limitation. If the cause of action in this case can be 
said to arise on the discovery of the fraud the suit is within 
time without using any section of the Limitation Act and the 
question whether the decision in Srinivasa Ayyangar v, 
Secretary of State 3 1s rightly decided or is overruled by Ling- 
ayya v, China Narayawa * does not arise. That in such cases, 
the cause of action arose onthe discovery of the fraud is 
the view of Kernan, J. in Venkata v. Chengadu 1 followed 

„1 (1888) I. L. R. 12 Mad 168 2. (1893) 3 M. L. p 255, 


3. (1912) I. L.R. 38 Mad 92:24 M L.J 41. : 
4, (1917) 1. L R. 41 Mad. 169, 


Muthia 
Chettiar 


v. 
Karuth- 
amada 
Pillar. 


Me ew 


Spencer, J 


Ramesam, J. 


= 


Muthia 
Chettiar 
Ve 
Karutha- 
mada 
Pillai. 


— a 


Ramesam, J. 


Jefferson. 


94 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLI 


by Collins, C. J. and Davis, J. in Iswara Pattar v. Ka- 
ruppan 1. I agree with this view. The phrase “cause of action” 
used in S 59 of the Revenue Recovery Act has not been defined- 
It seems to me to cover all the facts necessary to be alleged by 
the plaintiff for maintaining his action and therefore in cases 
based on fraud it includes not only the actual transaction by 
which the plaintiff is aggrieved but the discovery by him of the 
fraud by means of which the transaction was brought about 
(See per Bhashyam Ayyanger, J. in Daimpanaboyina Gangi 
v. Addala Ramaswain: 2 citing Cookes v. Gill 3.) This is the view 
of the Legislature as expressed in the 3rd column of Art. 95 of 
the Limitation Act which is generally a correct description of 
the cause of action of the suit described ın the 1st column. 


On this ground I hold the suit is not barred if the plaintiff 
can prove the fraud alleged and its discovey by him within 
six months prior to the suit. Costs to abide the result, 


A. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTÍCE ABDUR RAHIM AND MR. JUSTICE 
OLDFIELD. 


Tellicherry Pichi Naidu ... Appellant* (Defendant). 
V. 


C. Jefferson ... Respondent (Plaintiff). 


Lease—Covenant for renewal— Specifice Performance—Suit for—Laches— 
What amounts to—Nature of covenant—Validily—Rule against perpetuities— 
T. P. Act, S. 14—Appitcabristy. 


Plaintiff had a lease of the suit land from the defendant fora period of 5 years 
on 6-5-03 with a clause eutitling plaintiff to obtain renewals on same terms as he 
might require from time to tıme. He failed to apply foi renewal in 1908, bul con- 
tinued in possession without ever being called upon to take renewal In 1915 defen- 
dant obtained a decree fo. possession of the land inasmuch as the plaintiff had not 
taken out a renewal. On 4 11-16 plaintiff called upon defendant to execute a lease 
for 5 years with the clause for renewal and, on his tailute to do so, sued for 
specific performance. Held that plaintifs right to enfoice the agreement had not 
been lost by laches and that the agreement was not void as being onein violation 
of the rule aga‘nst perpetuities. 

The agreement cannot be said to bea tiansfer of ppoperty within the meaning 
of S. 14 of the T. P. Act read with S. 5 thereof Jtis only a covenant to renew at 
the option of the lessee, 2 Covenant running with the lund and not subject to any 
rule against perpetuities. 

*S.°A. No, 1721 of 1919, . lith September 1920, 

l. (1893) 3M, L. J. page 265. 2. (1992) I L. R. 25 Mad. 736. 
Sy Ly Re 8 Cy PS 107; 
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Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Nellore in Appeal Suit No. 9 
if 1919 (A. S. No. 18 of 1919 on the file of the District Court 
of Nellore) preferred against the decree of the Court of the 
District Munsiff of Nellore in O. S. No. 1563 of 1916. 


K., Krishnaswami Aiyaugar for appellants. 
T. V. Ramanatha Aiyar for Respondent. 


The Court delivered the following 

Judgment :—The plaintiff had a lease of the land in dispute 
from the defendant for a period of five years for mica mining 
purposes on the 6th May 1903 with the follwing clauses : ” I 
bind myself to give you such leases as you may require from 
time to time after the expiration of this agreement on same 
conditions. Should I fail to do so, I bind myself to pay you 
all your expenses that you incur.” The plaintiff entered into 
possession according to the terms of the lease and erected 
certain structures on the land witha view to carry on the 
mining operations. But sometime in 1915 the defendant 
Obtained a decree for possession of the land inasmuch as the 
present plaintiff had not on the expiry of the term men- 
tioned’ in the lease taken out any renewal. Thereupon 
the plaintif called upon the defendant on the 4th November 
1916 to execute a lease for five years with the clause for renewal 
in the terms set out above but the defendant refused to grant 
any such renewal. The lessee then instituted this suit. 

Both the lower Courts have held that the plaintiff is entit- 
led to such a lease as he asked for and gave a decree for speci- 
fic performance. It was argued before the District Munsif that 
the decree ın the suit of 1915 operated as res judicata but he 
held that in that suit no question as to the plaintiff’s right to 
renewal was decided and that therefore the present suit was not 
barred. No argument has been addressed to us on this plea. 

Another defence set up was that the plaintiff was guilty of 
laghes in not asking for the renewal of the lease since the ex- 
piry of the first term in 1908 until 1916, But then he was in 
possession and was willing to carry out his part of the agreement 
and he was never called upon to take a renewal. The lower 
appellate Court has discussed this question fulJy and is right in 
holding that the plaintifs right to enforce the agreement lias not 
been lost by laches. ° i 
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The point, however, which was pressed before us with 
great persistence was that the agreement was in violation of the 
rule against perpetuities, as laid down in S. 14 of the 
Transfer of Property Act. That section enacts the well-known 
rule that no interest in property can be created to take effect 
after the life-time of one or more persons living at the date of 
such transfer, and the minority of some person who shall be in 
existence at the expiration of that period. The short answer to 
this agreement is that the agreement in question cannot properly 
be said to be a transfer of property which is defined by S. 5 of 
the Act as “ an act by which a living person conveys property, 
in present or in future, to one or more other living persons or 
to himselt and one or more other living persons.” Here there is 
no conveyance of property after the expiry of the term of five 
years. The agreement in question is only a covenant to renew 
at the option of the lessee. A covenant like this is a covenant 
running witb the land and is not subject to any rule against 
perpetuities, In Halsbury’s laws of England, Vol. 18 paragraph 
935 it is pointed out that 4 covenant for perpetual renewal is 
enforceable if the intention in that behalf is clearly shown. The 
nearest case that has been cited in support of the appellant’s 
contention ıs of Kolathu Ayyar v. Ranga Vadhyar 1 where a 
contract of pre-emption was held to offend against the rule 
against perpetuities for it fixed no time within which the agree- 
ment to convey was to be performed. Even there the contract 
was sought to be enforced against the heirs of the person 
who had entered into it and not, as here against the 
lessor himself. But apart from that a contract of pre-emption 
stands on a different footing from a covenant to renew from 
time to time which has always been recognised both in England 
and here as a perfectly valid and enforceable contract. 

The second appeal must be dismissed with costs. 


A. V. V. | Second Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE AYLING, MR. JUSTICE COUTTS 
TROTTER AND MR. JUSTICE KUMARASWAMI SASTRI. 


Sri Gadadhara Das Bavaji Mahant of Appellant * 3rd de- 
Balaji Mutt - sate jendant., 
v. 


Suryanarayana Patnaik and others... Respondents (Plaintiff 


and defendants 1 and 2.) 

Estates Land Aci—Ss. 3 (2), (5), (11) ; and G—Applicability —Alinor Inams— 
Inamdar under, if a" land-holder” and h s tenants if" ryols”—Minor inam 
if an" estate.” 

The suit lands were originally ryot: lands situated within the permanently 
settled zemindari of Surangi, an estate within the meaning of the Estates Land 
Act; they were granted by the zemindar after the permanent settlement in tnam 
on a quit rent payable to himself of Rs. 15 per annum. The grant included both 
warams. Ina suit by the Inamdar to declare that the defendants, temants unde: 


him, had no occupancy rights in the suit lands. 

Held by Ayling and Coutts-Trotter, JJ (Awmaraswanu Sastriar,J. dissenting) 
that, in spiteof the 1am grant, the lands formed part of an" estate”, that the 
plaintiff was a ‘' land-holder ” within the meaning of the Act, and that S. 6 thereof 


operated to give defendants occupancy rights. 

The grant ın inam is a transfer from the owner within the meaning of S. 3 (5) 
of the Act, and plaintiff a ‘‘ land-holder ” because he is a person enticed to collect 
the rents of the whole or any portion of the estate by virtue of such transfer. 

The words " such land-holder ” in S. 6 mean land holder as defined in the Act, 


Appeal under clause 15 of the Letters Patent against the 
judgment of His Lordship the Honourable the Chief Justice in 
S. A. No. 859 of 1918, preferred to the High Court against the 
decree of the Court of the Temporary Subordinate Judge of 
Ganjam at Berhampore in A. S. No. 20 of 1918, preferred 
against the decree of the Court of the Additional | District 
Munsif-of Berhampore in O. S. No. 284 of 1916, 

M. S. Ramanuja Iyengar for C. S. Venkatachariar tor 
appellants. 

S. Varadachariar and A. S. Sampathu Atyangar for 
respondents. 

The Court delivered the following 

Judgments :— Ayling, J.:—The suit of which this appeal 
arises was brought by a minor Inamdar to declare that defen- 
dants and 2, tenants under him, have no occupancy right in 
the Inam lands and to set aside an attachment of the said lands 
effected by 3rd defendant on the ground that they possessed 
such a right. , i = 

3 LP, A No. 20f 1920. ° 10th February 1931. 
R—13° 
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The sole question is whether the suit lands form part of 
an “ estate ” and whether plaintiff and defendants 1 and 2 
occupy the position ot ‘‘land-holder” and “ ryot ” within the 
meaning of the Madras Estates Land Act. Ifthey do, S. 6 of the 
Act will operate to confer occupancy right on thedefendants. 

The suit lands were originally ryoti lands situated within 
the permanently settled Zamindari of Surangi, which is an estate 
within the meaning of the Act: they were granted by the 
Zamindar after permanent settlement on a quit-rent payable to 
himself of Rs. 15 per annum. The grant ıs found, as a fact to 
include both varams. 

The learned Chief Justice has held that ın consequence of 
the Inam grant, the Act is not applicable to such lands, the 
Inamdar not being a “‘land-holder’ within the meaning of the 
Act. Sadasiva lyer, J. on the other hand, considers the Inam- 
dar to be a land-holder, and holds that in spite of the grant the 
lands still form part of an estate, and that S. 6 operates to give 
defendants occupancy right. 


I have considered with great care and respect the reason- 
ing of the learned Chief Justice, especially as regards the in- 
tention of the framers of the Act : but both on the ground of 
authority and of the provisions of the Act as they stand, I am 
constrained to take the opposite view. ° 

The suit lands admittedly, but for the grant in Inam, 
would fall within clause (a) of S. 3 (2) of the Act. As regards 
the definition of the “ land-holder’”’ it may be conceded at once 
that so long as the Zemindar reserves to himself a quit-rent, 
the Inamdar cannot be regarded as the owner of the lands in 
the ordinary legal meaning of the term. But the definition of 
the land-holder includes “ every person entitled to collect the 
rents of the whole or any portionjof the estate by virtue of any 
transfer from the owner,” and I think the grant in Inam must 
be regarded as such a transfer. A certain difficulty may 
arise, where as in the present case, the grant was of both 
yarams : this I shall consider later. But where the grant is 
only of the melvaram, I do not see how a Court can refuse to 
treat it as a transfer by the owner of the right to collect the rent 
of the whole or any portion of the estate to which it relates : 
and whatevér may have been the intention of the Legislature 
we have.to deal with the Act as it left their hands. This 1s the 


* view taken in a series of cases before this Court starting with 
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Appalanarasiiuhulu v. Sanyast 1, The difficulty referred to by 
the learned Chief Justice as regards the definition of rent is 
dealt with by Sundara Iyer, J. in that case : and I entirely agree 
with his view. The rent which the Inamdar is entitled to 
collect by virtue of his Inam grant is identical with the rent 
which was lawfully payable to the Zemindar before the grant 
and with all respect to the view of my Lord the Chief Justice, 
I think the significance sought to be placed on the words “in 
his eState”’ in the definition of rent ıs misplaced. Among later 
cases in which the same view 1s taken I may quote Chipura- 
palli Appayya v. Ramachandra Raju? Venkanna v., Sri Raja 
Rama Row ® Doddaimpudi Venkatrayudu vw. Bikkina Subba- 
rayudu 4 and a recent unreported case (S. A. No. 1169 of 1917), 
We were referred to two cases Gayapathi Maharaja Garu v, 
Sondi Prahlada Binoyt Ratno and Idubilli Styyaddi v. Sri 
Rajah Viswasvara Nissanka 6 in which a service Inamdar is 
said to have been treated as the tenant of the Zemindari but in 
neither of these cases did the question before us arise for con- 
sideration. The suits turned on the nature of the Zemindar’s 
power of resumption. 


Tite learned vakil for respondents, however, seeks to fall 
back on the possible ground of distinction that ın this case the 
grant ıs found to be of both warams : aud he argues that the 
Zemindar should consequently be held, by virtue of the Inam 
grant to have admitted the Inamdar as a ryot of his own. This 
argument has occasioned me some doubt, but I have come to 
the conclusion that it really makes no difference. This was 
the view taken in S. A. No. 1169 of 1917 above quoted : and 
Lakshmuinarasimham Panthulu v. Sree Sree Ramachandra 
Maharaja Deo ’ and Tallapragada Subba Row v. Gopfusetti 
Narayanaswami Naidu Garu 8 further tend to support it. 


We must assume that at the time of the Inam grant, the 
lands were either lying waste or were cultivated by a mere tenant 
at will; ın any case there was no one ın possession whose occup- 
ation could not be terminated at the pleasure of the Zemindar or 
his grantee. What was the effect of the grant ? It seems to me ıt 
was to place the Inamdar in the same position as his grantor, 
ng ee 


1. (1913) I. L R. 38 Mad. 33 2 (1914) 279M. L.'J. 490 
3. (1944) I L. R 38 Mad.*l155. 4. (1918) M W.N. 643, 
5. (1914) M. W, N, 179. ° 6. (1915) 18 M. L. T. 142. 
7, (1912) I, L. R. 37 Mad. 319. 8 (1916) 31 M, L. J. 339. 
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subject only to the liability to pay quit-rent which prevented him 
from being viewed as an owner of an “estate.” He could deal 
with the land exactly as the Zemindar could before the transfer- 
either cultivate it himself, or adinit somebody else as a tenant 
under him. If as in the present case he adopted the latter 
course, he placed the tenant in exactly the same position as the 
Zemindar would have done, if the admission had been by him. 
If he cultivated the land himself this would not alter its charac- 
ter as ryoti land or affect the consequence of any subsequent 
admission as a tenant. In fact, when we say that the grant was 
of both warams, we merely mean that the right of the grantee 
in respect of the lands were not limited by the necessity of 
respecting the rights of any person possessed of the kudivaram 
at the time of the grant. 

I think this view is supported by the amendment to the 
Act in respect of the definition of rent effected by Act IV of 
1909. As S. 2 (11) orginally stood, rent for the purpose of a 
number of sections of the Act dealing chiefly with recovery 
included “ (c) quit-rent, jodi, poruppu and the like payable by an 
Inamdar as such to the land-holder.’”’ By the amending Act this 
clause was omitted. No explanation is afforded by tke pre- 
amble : but 11 seems to me that the Legislature could only have 
intended deliberately to take away the power specifically con- 
ferred on a landholder by the Act as it was originally enacted, 
to treat his Inamdar as if he were a ryot in respect of the 
realization of quit-rent. 

1 may add that the view I am inclined to take does not seem 
to me to involve any practical inconvenience, or to run counter 
to the general policy of the Act. One of the main objects of the» 
latter was to confer definitely occupancy right on all tenants of 
ryoti land, whose claim to the same was previously only 
presumptive. It is difficult to see why such persons should be 
less entitled to such a benefit because the right to collect rent 
from them had been transferred by the Zamindar to an 


Inamdar. 

One more argument calls for brief ,consideration, The 
learned vakil for the respondent drew attention to the words “in 
the estate of such land-holder” in S. 6 (1) and argued that they 
exclude the cause of a ryot admitted by an Inamdar, who was 


not the owner of the estate although a.land-holder within the 


definition of S. 3. I think this difficulty is only imaginary. 
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The section is not happily framed whatever be its meaning : 
but I feel no doubt that the words referred to “ in the estate of 
such land-holder ” simply mean “ in the estate of which he is 
treated for the purpose of this Act as the land-holder.”’ 

Since writing the above, my attention has been drawn to 
the possible contingency of a grant of the class we are dealing 
with being made to a person who is already at the time of grant 
in possession of the Kudivaram right. The anomaly of such 
a case is more apparent than real. It would be pedantry to 


speak of the grant as a transfer to the ryot ‘of the right to` 


collect rent from himself : it is simply a concession to him of a 
portion of the rent which he was previously liable to pay. He 
was aryot with occupancy right before the grant and his 
position is not affected by the grant : vide Explanation to S. 6 
of the Act, 

I would allow the Letters Patent Appeal and dismiss the 
suit with costs of 3rd defendant throughout. 

Coutts Trotter, J] :—I regret very much that, owing to the 
divergences of judicial opinion, first between the Chief Justice 
and Sadasiva Ayyar, J. and now between my Lord and my 
brother Kumaraswami Sastr1, J. both of whose judgments I have 
had the opportunity of perusing, it falls to my lot to give what is 
in effect tHe deciding opinion in this case. I regret 11 because 
I have had very Ilttle experience of the Act and have had very 
few of its provisions to consider judicially. I do not propose 
to follow my learned brothers in their exhaustive examination of 
the material sections and the relevent decisions on the Act, 
partly because it is no use covering the same ground again and 
partly because this reference was made with the express purpose 
of challenging the admutted current of decisions in this Court. 
On the other hand I do not think it is safe, even where one 1s 
prepared to cut one-self adrift from the existing authorities 
and reconsider the question ab initio, to be guided by specu- 
lations as to the supposed general objects of an Act of this 
ndture. Of course there are statutes whose general objects are 
so plain that one can use them as a guide to reject construc- 
tions of ambiguous sections which are possible interpretations 
of the language of particular sections but obviously opposed to 
the plain general purpose of the act. But thategenéral purpose, 
1$ it is to be used as a guide, must be apparent fromthe lan- 
guage of the Act itself and ıt must only be utilised in the’ 
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elucidation of language which is really ambiguous in the sense 
that, without straining it, can be held reasonably capable of 
bearing either of the suggested constructions. Speaking for 
myself, J am unable to gather from the language of this Act 
any general intention with regard to the position of munor 
Inamdars ; and, consequently, I cannot think that the words of 
S. 3 (5) can in any legitimate sense be called ambiguous. In 
my opinion the definition of the word “Jand-holder” in that 
sub-section inevitably brings a minor Inamdar within its scope. 


"I cannot see how it can possibly be said that a minor Inamdar 


is not a person entitled to collect the rents of a portion of 
the estate by virtue of a transfer from the owner. I quite 
agree that this undoubtedly has the effect of enlarging the 
definition of estate in S. 3 (2); but I know of no principle 
of construction which would justify mein using S. 3 (2) as in 
any way overriding or controlling what [am driven to regard 
as the plainjmeaning and necessary construction of S. 3 (5). 
Two considerations have, at one time or another, been adduced 
on the language of S. 3 (5) which were suggested to avoid the 
construction of which I amin favour. One was based upon 
the use of the word ‘rents’ and seems at one time to, have 
found favour with the learned Chief Justice. That was given 
up before us and admitted to be unarguable. The other 
argument was that the words in S. 6 “in the estate of such 
land-holder,’’ must be considered for the purpose of that section 
as qualifying the definition of ‘land-holder’ by the previous defini- 
tion of ‘Estate.’ I do not regard that either as a reasonable or 
even possible construction. It seems to me that the words ‘such 
land-holder’ can only be construed as meaning “land-holder as 
defined in this Act.” On this short ground I base my agreement 
with the conclusion of my brother Ayling, J. and I prefer to 
rest there and abstain from going into the wider grounds 
covered in the arguments and in many judgments which were 
cited before us. While | agree generally with the reasoning of 
Ayling, J. I would be taken as not expressing any opinion as fo 
whether the result does or does not tend to defeat the general 
purpose of the Act or whether it is desirable or undesirable. 
To express opinions on these points would require a much 
greater knowledge*not only of the Act but of the conditions of 
land tenure in this Presidency generally and under the Acb 
than I, as a Judge whose work has been almost exclusively on 
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the original side of this Court, could possibly pretend to possess. 
I think that the words of the section can only have one plain 
meaning ; and I am constrained to give effect to it whether 
the result is to be welcomed or regretted. Ifıt is to be 
regretted it can be put right by the legislature. In the result 
I agree that the Letters Patent Appeal should be allowed and 
the suit be dismissed with costs of 3rd defendant throughout. 


Kumaraswaini Sastri, J.:—The question raised in this 
appeal is whether the provisions of S. 6 clause (1) of the 
Estates Land Act apply to a post settlement inam of a portion 
of a village when the grant by the Zemindar to the Inamdar 
comprises of both the melvaiam and kudivaram on a permanent 
kattubad: so as to confer on the Inamdar’s tenants rights of 
permanent occupancy. The lands comprised in the suit are 
situate in the village of Thandipuram on the permanently set- 
tled Zemindar of Surangi:and were granted by a former 
Zemindar toa predecessor in title of the plaintiff of a fixed 
kattubadi of Rs. 15 a year. It was found by the Lower Court 
that the cadjan document which is alleged to contain the terms 
of the inam grant was not proved to be genuine and that the 
grant aJn inam was subsequent to the permanent settlement. 
These findings were accepted by the Chief Justice and Sadasiva 
Ayyar, J. The learned Judges agreed ın holding that the grant 
must be presumed to be a grant of the Proprietary right in the 
suit land including the kudivaram as well as the melvaram 
interest, but differed as to whether the Estates Land Act was 
applicable as between the Inamdar and his tenants when the 
land was situated ın a permanently settled estate and consisted 
of only part of a village and the Inamdar was the owner of 
kudivaram as well as the melvaram. The Chief Justice was of 
opinion that the provisions of the Act did not apply to minor 
inams on the ground (1) that such inams did not fall within 
the definition of estate ın clause 2 of S. 3, (2) that an inamdar 
was not the owner of the estate, (3) that reni is defined in 
clause (11) as whatever is lawfully payable to a landlord 
for the use or occupation of land in his estate and 
as the estate does not belong to the [Inamdar the sum 
payable by the tenant to the Inamdar cannot be rent within 
the definition, (4) that the definition ef land-holder ın 
clause 5 cannot apply to Inamdars as they are not owners 
of the estate and as what they collect from tenants is' 
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not rent. within the definition in clause (11), the Inamdar 
cannot be said to collect rent by virtue of the transter 
within the meaning of clause 5 (5), that the Legislature 
having carefully excluded minor inams from the defini- 
tion of estates in clause 2 of S. 3, it cannot be reasonably held 
that, they rendered the definition clause 2 nugatory by 
defining land-holder in such a way asto include Inamdars. 
Sadasiva Aiyar, J. while agreeing that a minor inam cannot 
fall within the definition of estate in clause 2, was of opinion 
that the definition of a land-holder was sufficiently wideijto 
include minor Inamdars as they owned the part of the village 
granted to them and collected rents by virtue of the transfer 
in inam to them. The learned Judge was not prepared to 
dissent from the series of decisions that took the view that 
minor darmilla Inamdars were land-holders. 

I am of opinion that a minor Inamdar is not a land-holder 
where the grant to him is of both the Varams. 

It is clear that the inam such as the one in suit does not 
fall within the definition of an estate as defined ın clause 2 of 
S. 3 of the Estates Land Act as it does not come within any of 
the Clauses (a) to (e). As pointed out in Narayanasami Naidu 
yv. Subramanyam | “the definition in sub clause "2 (d) 
was obviously intended to exclude from the definition of 
‘Estate’ what are known as minor inams, namely, particular 
extents of land in a particular village as contrasted with the 
grant of the whole village by its boundaries.” 

In order to bring a minor Inamdar within the definition 
of land-holder he must either (1) own an estate or part thereof, 
(2) be a person entitled to collect the rents of the whole or 
any portion of the estate by virtue of any transfer from the 
owner or his predecessor-in-title or under any order ofa 
competent Court or of any provision of law. 

I do not think the Inamdar like the one in suit can be said 
to be the owner of an estate or part thereof. In Maharajah 
of Vizianagaram v. The Collector of Vizagapatam ? it was held 
that grantees holding under prepetual grants subject to the pay- 
ment to the Zemindar of a small rent undef the names of Jodi, 
kattubadi or poruppu are not owners or proprietors of the land 
granted to them. e Though the decision was in connection with 


. L (1918) I. L. R. 89 Mad. 683: 29M L. J. 478. Š 
. 2, (1914) I. L. R 38 Mad. 1198: 48 M. L. J. 278, 
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® 
the provisions of the Madras Land Revenue Assessment Act (I 
of 1876) the reasoning proceeds on general grounds and that 


ratio decidendi is equally applicable to cases under the Estates 
Land Act. | 


The cases under consideration fall under two heads (1) 
where the grantee is already the owner of the kudivaram and 
(2) where the land granted was in the absolute disposal of the 
Zamindar owing to there having been no occupancy ryot on 
the land at the date of the grant. Where the grantee of the 
melvaram was himself the occupancy ryot it is difficult to see 
how the grant of the melvaram interest to him can divest him 
of that character so as to convert his sub-tenant into permanent 
occupancy ryots, It is clear that tenants let into possession by 
occupancy ryots are not governed by the provisions of the 
Estates Land Act as a sub-tenant of an occupancy ryot is not a 
ryot within the meaning of the Act which defines a ryot as a 
person who holds for agriculture ryoti land in an estate on 
condition of paying to the land-holder the rent which is legally 
due on it. The whole policy of the Act was to give statutory 
recognition to the presumption as to the rights of permanent 
occupancy of ryots in Zamindaries laid down in Cheekati Case 1 
and to prevent devices whereby the right may be defeated. 
S. 6 whicheconfers occupany rights on ryoti land not being old 
waste expressly provides that a person having a right of 
occupancy in land does not lose it by subsequently being 
interested in the land as aland-holder or by subsequently 
holding the land on ijara or farm. 


I think it would be reasonable to hold that the mere fact 
that an occupancy ryot gets an interest in the melvaram would 
give suh-tenants (who till then had no rights of occupancy and 
who could be evicted) rights of permanent occupancy and put 
the grantee of the melvaram in a decidedly worse position. In 
all such cases when there isno merger under any of the pro- 
visions of the Act the right of the inamdar as an occupancy 
ryot remains in him, and the effect of his acquiring an interest 
in the melvaram .is not to extinguish his rights as an 
occupancy ryot and convert him into a land-holder so as to 
bring his sub-tenant within the provisions of S. 6 cl. (1). Muthu 
Reddi v. Muthu Vepkatapathi Reddi, 2 ant the Zamindar of 
P D, 


1. (1899) I, L. R. 28 Mad. 320. 2, (1916) 31M. L. J. 854. ; 
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Sanivarappet v. The Zemindar of Vallur,1 are authorities for 
the view that the explanation to S. 6 prevents any results that 
would arise from a merger of the melvaram and kudivaram 
rights in the same person. 

In the second class of cases when the grant is of both 
warams to the land having been in the absolute disposal of the 
Zamindar such grants where they are minor inams (or grants 
of particular extents of land in particular villages as contrasted 
with grants of the whole village or villages) are in the great 
majority of cases granis in consideration of services past or 
future and the objects of the grantor is to allow the grantee to 
enjoy the lands on favourable terms and not to create minor 
land-holders. The legislature has therefore been careful in so 
framing the definition of the word ‘estate’ as to exclude such 
minor inamdars and I agree with my Lord in thinking that it 
could not have been the intention of the legislature which care- 
fully excluded minor inamdars when framing the definition of 
“estates” to let them in bodily by virtue of a definition ofa 
land-holder a few lines lower down. It is no doubt Itrue that 
if the plain language of the section leaves one no other alterna- 
tive the result cannot be helped but in construing the definition 
of land-holder regard must be had to the definition of estate and 
any conflict must if possible be avoided. If the primary object 
in granting minor inams is to confer on the grantee the right 
to occupy the land permanently at a favourable rate (whether 
such a rate is called rent or kattubad:i) I think the two interests 
must be kept distinct with the relations between the minor 
inamdar and his tenants. This distinction is clearly brought 
out in Gajapathi Maharaja Garu v. Sondi Prahlada Binoyi 
Ratho 2 and Idubilly Styaddi v. Sri Rajah Viswaswara Nis- 
sanka 3 where it was held that the resumption of minor inams 
did not entitle the Zamindar to eject the inamdar from the 
lands granted. Ayling, J. observed in the former case. “ The 
favourable rate of rent paid by the defendants may be regarded 
as the recompense for their services: the tenant’s profits are 
the recompense for his labour as a cultivator, and there is no 
reason why these defendants should be plaged in a worse posi- 
tion in the way of permanence of tenure than any other ten- 
ant.” In Second Appeal No. 986 of 1917 certain lands were 
granted hy the Zemindar of Ettiapuram to one Pettammal and 


e e- l, (19f5) I, L. R. 89 Mad 944, e 2. (1914) M. W. N. 179. ° 
8. (1915) 18 M, É. T. 142. - 
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she granted it as inam to certain josyers from whom 1st and 
2nd defendants claimed by right of purchase. The plaintiffs 
who claimed right to the lands were found by the District 
Judge to have been in possession for several years as tenants 
paying rent. It was also found that the original grant was to 
the land and not of the melvaram only. It was contended in 
Second Appeal that the plaintiffs were permanent tenants by 
virtue of S. 6. This claim was disallowed. Spencer, J. observed 
“Again it is contended that the plaintiffs by being in posses- 


sion in 1908 when the Madras Estates Land Act came into force ` 


must have acquired the status of occupancy ryots under S. 6 
of that Act. But they have not shown that the land in dispute 
was ryoti land not being old waste and that they were paying 
rent upon it to the land-holder. To assume the latter proposi- 
tion would involve the finding (1) that Pettammal to whom the 
Zamindar admittedly made a grant more than 50 years ago was 
herself a person owning an ‘estate’ or part thereof within the 
meaning of S. 3 clause 2 and 5 of Act I of 1908 and (2) that 
the Zemindar did not grant her kudivaram right. ” 

I may in this connection refer to the explanation 
to S, 8 of the Estates Land Act (dealing with the 
merger) which provides that “ notwithstanding anything 
obtained im the section where, before or after the commence- 
ment of this Act, the kudivarain interest in any land comprised 
in an estate falling within clause (d) of sub-S. 2 of S. 3 has been 
or is acquired by the Inamdar such land shall cease to be part 
of the estate.” It will thus be seen that the legislature in the 
explanation to S. 6 dealing with cases of the acquisition of the 
interest in the melvaram by a permanent occupancy ryot and 
the explanation to 8.8 dealing with the acquisition of an 
interest in the kudivaram by the inamdar prevented the 
acquirer in either case from losing his right in the kudivaram 
by the grant of permanent tenancy to the sub-tenants of the 
acquirer. It was never the intention of the Legislature that 
persons who already acquired right of permanent occupancy or 
who acquired it by virtue of the inam grant should lose the 
benefit simply because they get an interest ın the melvaram 
as well. 

Where the grant is of both the wasams-or when the 
kudivaram holder acquires rights in the melvaram ft would I 
think be straining the’ language of the section to hold that 
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the grantee collects rents from himself by virtue of the grant 
of melvaram. ‘I think the definition of land-holder in S. 3 
clause 5 can only be invoked if at all when the transfer of the 
melvaram is toa person who does not own the kudivaram which 
is in somebody else. In grants of both the warams in cases 
of minor inams the object of the grant is to enable the grantee 
to enjoy the kudivaram rights on favourable terms. If the 
amount the grantee has to pay can be regarded as a favourable 
rate of rent or if the effect of the grant cannot be treated as a 


° transfer of the right to collect rent owing to there being no 


person already paying it whose liability is transferred it 
is clear from the decision of the Full Bench in Marina 
Veerasamy v. Boyinapalli Venkatrayudu} that the tenants 
of the grantee would not be governed by S. 6 Clause I 
and acquire a permanent right of occupancy. Remission of 
rent wholly or in part cannot be said to be the transfer 
of the right to collect rent and the fact that instead of 
stipulating for rent the grantor requires payment of kattubadi 
would equally not be the transfer of the right if at the date of 
the grant there was no ryot in possession paying rent and it 
was the grantee who was the person to enjoy the kudivaram 
either by cultivating the land himself or letting it out to others. 
If after having got the kudivaram right from the Zamindar the 
inamdar lets the land to tenants he collects rents not by virtue 
of the grant of the melvaram right but by virtue of the contract 
between himself and his sub-tenants just as he would have done 
if he had been only an occupancy ryot and had sub-let the 
land. 

When a minor inam consists of the grant of both the 
warams. I think it is against the whole policy of the Act to 
treat the inamdar as a land-holder and deprive him of the right 
of enjoying the land to the best advantage either by cultivating 
it himself or letting it out to others. Iam of opinion that 
where he lets the land to others the section applicable is S. 19 
which provides that the relations between a ryot and.his tenants 
or between a land-holder and a tenant of his private land and 
the rights of any other owners of land are not except as 

otherwise specially provided in the Act to be regulated by its 
provisions. 
When a minor inamdar has both the warams either by virtue of 
„a grant of the melvaram while he was the owner of the kudivaramin 
1, (1919) 39M. L.J. 225, e 
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or by virtue of the grant of both the warams to him owing to the 
land having been at the absolute disposal of the Zamindar at 
the time of the grant, I agree with my Lord in thinking that he 
is not a land-holder within the meaning of the Act and that the 
provisions ofthe Act do not apply so asto give his tenants 
occupancy right under S. 6 Clause I of the Act. 
The decision of the Chief Justice being in my opinion 
right, I would dismiss the Letters Patent Appeal with costs. 
A. 5. V: Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
ODGERS, 
Sambasiva Pillai and others ... Appellants * (De- 


fendants 1 and 3.) 
Y 


The Secretary of State for India in Coun- 
cil represented by the Collector of 
South Arcot and another ... (Respondents Plain- 

l tiff and 4th defendant. 

Hindu Law—Succession—Milakshara— Right of ‘Sishya” or disciple— 
Sudras. 

The " SısÉya ” or disciple of a deceased Sudra takes his property as an heir 
under the Mitakshara Law and prevents an escheat to the Government. The texts 
of Hindu Law recognising the right of inheritance of a " Sishya” or disciple are 
not obsolete. 

Ramchandra Martand Waikar v. Vinayak Venkatesh Kothekar (1). 

Girdhavi Lall Roy v. The Bengal Government (2) Referred to. 

Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Cuddalore in Appeal Suit 
No. 30 of 1918. (A. S. No. 121 of 1916, on the file of the 
District of South Arcot), preferred against the decree of the 
Court of the District Munsif of Chidambaram in O. S. No. 140 
of 1915. 

T. Rangachariar and C. Padinanabha Alyangar for 
appellant. 

` The Government Pleader for respondent. 

The Court delivered the following 

Judgments Ayling J.:—This Second Appeal arises out of 
a suit by Government to obtain possession as ‘an escheat of the 


—— EE a! 
° * Second Appeal No. 257 of 1920. 28th Jan. and 15th February 1921. 
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property of one Shanmuga Yogeswaraswamni. The facts found 
are that the latter was a Sudra ascetic, not entitled to enter the 
order of Yati or Sanyasi: that the suit property was his secular 
property, not endowed in favour of any institution: that he 
died leaving no relations: and that 4th defendant was his chief 
“Sishya ” or disciple. The sole question for our decision is 
whether the claims of the 4th defendant to inherit as “Sishya”’ 
are sufficient to stop the escheat to Government. Both the 
lower courts decided in favour of Government. Defendants 
I and 3 who have acquired the mghts of 4th defendant by 
purchase, appeal. 


Both the lower court’s have decided the question as if it 
were concluded by the ruling in Dharmapuram Pandara 
Sannadhi v. Virapandyam Pillai} but as a matter of fact that 
has no application to the present case. Appellants here reply 
on the passage in Yajnavalkya ch. 2, 137 and Mitakshara, S. 7 
which recognise in ordinary cases of succession the claims of 
a pupil or fellow student to succeed in default of kindred. The 
text in Yajnavalkya runs thus :—“ The lawfully wedded wife 
and the daughters also, both parents, brothers likewise, and 
their sons, gentiles, cognates, a pupil, and a fellow student, on 
failure of the first among them, the next in order is the heir to 
the estate of one who departed for heaven, leavjng no male 
issue. This rule extends to all classes.” The learned Judges 
in Dharmapuram Pandara Saunadhi v. Virapandyam Pillai 1 
on the other hand were considering the applicability of a 
totally different section of the Mitakshara, S. 8 which is 
based on Yajnavalkya IJ, 138, and lays down a special rule of 
succession to a hermit or ascetic whereby the claims of kindred 
are dismissed in favour of those of “a preceptor, virtuous 
pupil and spiritual brother or associate in holiness.” This is 
an exception to the ordinary rule : and it was held in the above 
quoted judgment that ıt did not govern the case of a Sudra 
ascetic. The dispute there was between ihe spritual and 
natural heirs. 


What has to be determined here ıs whether the rule in 
Yajnavalkya II, 137 wiich is stated to*apply to all classes 
should be given effect to as against the escheat claim of Govern- 
ment: or whethey, as urged by the learned Government Pleader, 
the rile 4s obsolete and should be disregarded. I need hardly 

1, (1898) I. L. R. 22 Mad. 302. 
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say that where the meaning and applicabılity of ancient texts is 
concerned, I come to a conclusion with great diffidence : but 
in the present instance there seems to be no doubt as to the 
meaning of the texts themselves while as to their applicability 
I am not unfortified by authority and the conclusion to which 
I feel forced ıs not so unreasonable, even to western ideas, as 
it might seem at first sight. 


I have already quoted the text of Yajnavalkya, which, is 
not only perfectly specific but purports to be of universal 
application, S. 7 of the Mitakshara ıs equally clear, quoting 
Apastamba. “If there be no male issue ihe nearest sapindas 
inherit : or in default of kindred the preceptor, or failing him 
the disciple. If there be no pupil, the fellow student is tHe? 
successor.’ And the last paragraph of the section limits the 
Kings’ right of escheat as regards property of kshatriyas or 
other inferior castes (/, e., non-brahmins) to cases of “failure of 
all heirs down to the fellow student”. 


The same section makes it clear (paragraph 2) that in 
dealing with the case of preceptors, pupils and fellow students, 
we have only to consider purely religious instruction, a con- 
sideration which would largely limit the application and 
prevent the undesirable extension of the rule. Vide also Manu 
IX, 187 which in dealing with the same point speaks of “ the 
spiritual teacher of the pupil.” Having regard to the import- 
ance of religious teaching in Hindu ideas, and to the fact that 
this kind of heirship, only operates on failure of natural heirs, 
and to defeat the claims of the State, this seems to me to 
present the rule, ina much less unreasonable and fantastic 
light, than one might be at first inclined to view it in. 


In this connection it may be useful to refer to a passage 
from a judgment of the Judicial Committee of the Privy Coun- 
cil reported in Ramachandra Martand Waikar v. Vinayak 
Venkatesh Kothekar 1. Their Lordships were there dealing 
with an attempt to secure recognition as heirs of sapinda rela- 
tions beyond the 5th degree. They say (p. 421) : “It was urged 
that itis hardily likley Vijnaneswara would give aright of 
inheritance to a spiritual preceptor or guru before kinsmen, 
however remetely connected. This argument appears to ignore 
the peculiar and intimate relationship which their Lordships 
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understand exists in the Hindu system between the pupil and 


the guru who was to initiate him into the mysteries of the Ve- 
dic laws and rites, and under whose roof he has to pass many 
years of his life. It 1s easy to suppose that in Such circumstan- 
ces the mystical relationship between a spiritual preceptor and 
a pupil should be regarded as creating a far closer tie than 
“remote relationship of blood.” 

The spirit of these remarks seems to me to militate strongly 
against any tendency to brush aside appellant's claim as based 


” on an obsolete and unreasonable rule. 


In another case Gridhar Lall Roy v. The Bengal Government. 
their Lordships also comment at p. 463 on the extreme jeal- 
ousy with which the Hindu Law regarded the right of the King 
to take on a failure of heirs. They quote the provisions of the 
Mitakshara to which I have referred ; and they do so without 
any suggestion that the rules should not be given effect to. 

No doubt the claim is a novel one so far as the courts are 
concerned. Mr. Mayne in his book on Hindu Law in Para- 
graph 589 says “ I know of no instance in which a claim has 
ever been set up by a preceptor or pupil to the property of a 
man dying without heirs” and no case has been quoted to us. 
But it by no means follows that the rule has not been observed 
in practice : and I hesitate to treat a clear direction,of the texts 
as absolute and negligible, when it involves no inequity or con- 
flict so far as I know, with even modern Hindu ideas, and when 
it has been referred to by the highest tribunal in the terms I 
have quoted. 

The learned Government Pleader has drawn our attention 
to a recent case of this court in which the ancient Hindu Rule 
disqualifying a person born blind from inheriting was held to be 
obsolete. I do not find anything in the reasoning of the 
learned Judges, which bears on the question before us. The 
learned Vakil for appellants also referred to a case of the Privy 
Council in Gunjeshwar Kunwar v. Durga Prashad Singh ? as 
throwing doubt on the correctness of the decision in that case. 

On the best consideration I can give to the matter, | am 
inclined to think that the old rule appearing in the text should 
not be treated as obsolete. Its applicability will naturally be 
closely scrutinised by the courts and strict proof required of 
the spiritual relationship alleged. But-where, as in the present 


1, ( ) 12 M. I. A. 448. 2. (1917) 1 L. R 45 Cal. 1% 
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case, that is clearly established, I can see no reason for refusing 
to give effect to it. 

I would allow the appeal and dismiss the suit with costs 
throughout. 


Odgers, J. :—This appeal concerns the property of a certain 
Sudra ascetic, Shanmuga Yogeswara Swami by name, who died 
without heirs or relations in the ordinary sense of those words. 
The property of the deceased is claimed by the appellant who 
was a ‘disciple’ of the deceased and by the Government as 
escheat. The lower courts have held that the Government is 
entitled, hence this Second Appeal. The case reported in 
Dharmapuram Pandara Sannadhi v, Virapandiyam Pillai 1 is 
relied on by both the lower courts, This lays down that 
a Sudra is unable to enter the order of ‘Yathi’ or sanyasi 
and that the ordinary law of inheritance regulates the devolu- 
tion of his property. There the property was decreed to the 
secular heir, the brother of the deceased as against the members 
of the mutt into which the deceased had been admitted. There 
is no such contest in this case. Iam not called upon to 
decide between a devolution to an ordinary heir e. g., a brother 
"or a soy and one toa religious institution. The question is 
whether a disciple of a Sudra ascetic can be interposed between 
the deceased and the Government who admittedly take by es- 
cheat only in the last resort. It is admitted that there is no de- 
cision that the disciple of a Sudra ascetic is an heir and the case 
is therefore largely one of first impression. The case in Giyana 
Sambanda Pandara Sannadhi v. Kandasami Thambiran ? 
is authority for holding that religious training is not confined 
to Brahmins and the first authority relied on by the appellant 
for establishing his right is the first paragraph of Yajnavalkya II 
137—139 quoted at page 171 of J. C. Ghose’s Book on Hindu 
Law. It runs as follows : 


“The lawfully wedded wife and the daughters also, both 
parents, brothers likewise, and their sons, gentiles, cognates, a 
pupil, and a fellow student, on failure of the first among them, 
the next in order is the heir to the estate of one who departed 
for heaven, leaving no male issue. This rule extends to all 
classes.” : | 


l [Note especially the last sentence] ao 
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“The heirs to the property of a hermit, of an ascetic, and 
of a student in theology are in order (that is in the inverse 
order) the preceptor, a virtuous pupil, and a spiritual brother 
and one belonging to the same hermitage.” 

The second paragraph admittedly cannot apply as a Sudra 
cannot be an ascetic. Dharmapuram Pandara Sannadhi v. 
Virapandyam Pillai 1. Cf. also Colebrooke’s Digest of Hindu 
Law Vol. 2 page 522 for the former of these texts and page 577 
for the second. Similar quotations are given from Yajnavalkya. 

In Setlur’s Law of Inheritance, fromthe Mitakshara, page 
36, it is stated that the rule of Yajnavalkya must be understood 
as extending to all castes ; at page 48, it is stated: “ If there be 
no Bandhus of the deceased, the preceptor, or on failure of him 
the pupil inherits under the text of Apastamba (II 6-14-2-3). cf 
also Sacred Books of the East, Vol. II, page 133. In the Laws 
of Manu Chap. IX. S. 187 (Sacred Books of the East Vol. 25 
page 366) it is stated : “Always to that (relative within three 
degrees) who is nearest to the (deceased) sapinda, the estate 
shall belong, afterwards a sakulya shall be (the heir, then), the 
spiritual teacher or the pupil. ” 

Sir Thomas Strange in his Book on Hindu Law, Chap. VII 
puts it thus: “In default of natural kin, the series of heirs, in 
all the classes, that of the Brahmin excepted, terminates with 
the preceptor of the deceased, his pupil, his priest hired to per- 
form sacrfices, or his fellow student, each in his order; and, 
finally, failing all these, the lawful heirs of the Kshatriya, 
Vaisya, and Sudra, are learned and virtuous Brahmins—a 
a description, however special, yet too comprehensive to be 
consistent with the right of escheat, for want of heirs, in 
the King ; and, therefore, it has been narrowed, in construc- 
tion, to such as reside in the same town or village. ” 

It was laid down by the Privy Council in The Collector of 
Masulipatam v. Cavaly Venkata Narainappa 4 that the Mitak- 
shara is the highest authority on Inheritance for this Province. 
Their Lordships say at page 525 : “But when it is made,out 
clearly that by the law applicable to the last owner, there isa 
total failure of heirs, then the claim to thedand ceases (we appre- 
hend) to be subject to any such personal law.” They proceed 
at page 526: “Ig the present case, if the Hindu Law had expre- 
ssly provided that, upon the death of a Brahmin, without 


1, (1898) I L. R, 22 M. 802, 2, 8M, I. A. 800, 
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-heirs, ordinarily so-called, his property should pass to 
some definite person or class of persons; if for instance, 
it admitted, in the case of a Brahminical succession, 
collaterals more remote than it would admit in the case 
of ‘succession to a Sudra, there would be ground for exclud- 
ing the title of the Crown, because there would, by Hindu Law 
be some person in the nature of an heir capable of succeeding ; 
but there the Sudder Dewany Adawlut rests its decision on 
what it terms ‘the primary declaration of Manu that the property 
of a Brahmin shall never be taken by the King,’ It is therefore 
established in my opinion, that there is on the authority of the 
texts quoted above, a rule of Hindu Law that the property of a 
person such as the deceased should pass to a definite person or 
class of persons by the personal law of the deceased. The case 
in Gridhari Lall Roy v. Bengal Government | is also authority 
for saying that the Mitakshara recognises the interposition of 
three classes of heirs, v:z., preceptor, pupil, and fellow student 
between the relatives of the deceased and the King. 


In Ramachandra Martand Waikar v. Vinayek Venkatesh 
Kothekar 2 a case before the Privy Council, their Lordships 
say (P. 406) “ It is to be remarked, as has been observed in pre- 
vious cases before this Board, that the Hindu Law contains its 
own principles of exposition, and that questions arising under it 
cannot be determined on abstract reasoning or analogies. borrow- 
ed from other systems. of law, and must depend for their decision 
on the rules and doctrines énunciated by its own law givers and 
recognised expounders.” Again after noticing the argument 
that it is hardly likely that Vijnaneswara would give a right of 
inheritance to a spiritual preceptor or guru before kinsmen 
however remotely connected, their Lordships remark “ This 
argument appears to ignore the peculiar and intimate relation- 
ship which their Lordships understand exists in the Hindu 
system between the pupil and the guru who has to initiate him 
into the mysteries of the vedic laws and the rites and under 
whose roof he has to pass many years of his life, It is 
easy to suppose that in such circumstances the mystical 
relationship between’a spiritual precepter and a pupil should 
“be regarded as creating a far closer tie than remote relationship 
af blood ” (page 42t), The answer to this argument is that 
the ruleof law and text on which it is based is obsolete and 
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that in the absence of proof of a special custom it is impossible 
or impracticable to apply it. The texts are also said to be too 
indefinite and vague. Reliance is placed on the text of Vrihas- 
pati 25 (cf Ghose, page 175) “ Should a Kshatriya, Vaisya, or 
Sudra die without leaving male issue, or wife, or brother, their 
property shall be taken (as escheat) by the King, for he is the 
lord of all.” -The objection to this view is that Vrihaspathi has 
admittedly nothing like the same authority as the Mitakshara, 
which as pointed out above, has been laid down by the highest 
judicial tribunal as being the authority for the Hindu Law of 
Inheritance in this part of India. There is also the objection 
that Vrihaspati does not enumerate all heirs, bandhus etc. I do 
not think it is impossible to apply the text at least to a disciple. 
I admit greater difficulty in the case of a “fellow student” in 
modern days. It is not disputed that the appellant was a Sishya 
or student of the deceased and this was so found by the learned 
Subordinate Judge. With regard to the question of the rule of 
inheritance being obsolete, reference was made to Surayya v. 
Subbamma 1.. In that case it was held that the rule which 
prevents a person “born blind” from claiming a share in his 
ancestral property was obsolete having regard to present day 
circumstances and modern methods to enable the blind to at 
any rate, partially overcome their defect. ° 


However in Gunjeshwar Kunwar v. Durga Prasad Singh ? 
it was held that blındness, to exclude from inheritance must be 
congenital, adopting the statement of law in Rajkumar Sarva- 
dhikari’s Hindu Law of Inheritance page 956. . Apparently the 
attention of the learned Judges of this Court was not called to 
this authority when they decided Surayya v. Subbamma 1 In 
any case, the Privy Council has upheld the rule of Hindu Law 
as far as congenital blindness is concerned. Further, the Full 
Bench case of Rajani v. Nitai 8 is authority for saying that a 
rule (in that case also a rule of inheritance) cannot be said 
to be obsolete merely because there is no occasion for 
its application. The application of a rule like that under 
discussion must of necessity be extremely rare, but I 
have already stated that in my opinion its application when 
necessity arises -is neither impossible nor impracticable. It 
seems to me’thatewhere we have, as | think we have here, a 





1, (1919) I. L. R.43 Mad, 4. 2, (1917) I, L ®. 45 Cal, 17{P.C) « 
8, (1920) 82 Cal. L. J. 383, 
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clear rule of inheritance deducible from the ancient Hindu 
authorities which is generally recognised and supported by the 
highest judicial authority ın recent times (Cf. Ramachandra 
Martanda Waikar v. Vinayek Venkatesh Kothekar 1 ) it cannot be 
Jaid that the rule is obsolete because there happens to be no 
sudicial decision exactly in point: For all (gese reasons I would 
allow the appeal and dismiss the suit throughout with costs. 

A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE OLDFIELD, 
Jayanti Venkayya and another ... Appellani* Defendants 1 
and 2) 
v, 
Damisetti Sathiraju and others ... Respondents (Plaintiffs and 
6th and Sth defendants.) 


C. P. C., O. 34, R. 5—Decree absolute—A pplicalion for—Stariing point— 
Appellate preliminary decree—Date of—Limitaiton Aot, Art. 181. 

The starting point of limitation for an application for a decree absolute under 
O. 34,R.5C. P.C, is, under Art. 181 of the Limitation Act, the date of the 
preliminary decree of the appellate court, and not that of the preliminary decree 
of the original Court. For the purposes of such an application the appellate 
decree supersesies the original decree, whether the appellate court varies the 
decree of the lower court or merely affirms it. 


Appeal against the Final decree of the court of the Sub- 
ordinate Judge of Cocanada dated 21st August 1919 in O. 
S. No. 17 of 1914. 

P. Somasuudaram for appellants. 

B. Satyanarayana for 1 to 5 Respondents. 

K. Ramamurthi for 7th Report. 

The Court delivered the following 

Judgment:—This is an appeal from the judgment of the 
Subordinate Judge’s Court of Cocanada in a mortgage suit and 
a question of some importance has been argued before us by 
Mr. Somasundaram as to whether the starting point for an 
application for a decree absolute under O, 34, R. 5, C. P. C., 
which is governed by Art. 181 of the Limitation Act is the date 
of the original decree or the date of the appellate decree which 
affirmed the original decree. b š 

° *Appéal No, 88 of 1920. 22nd February, 1921. 
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It had long been regarded as well-settled in this court that 
the starting point under Art. 181 was the date of the appellate 
decree, and there is a decision of the Privy Council in Bhup 
Indar Baas Singh v. Bijat Bahadur Singh ! which strongly 
supports that view. In that case the District Judge passed a 
decree giving the pýintif | possession with future mesne profits, 
That decree was set aside by the High Court and was restored, 
after a great many years, by the Privy Council. The question 
then arose in execution as to the date from which mesne profits 
should be calculated under the provisions of S, 211 of the old 
Code (Act XIV of 1882) and their Lordships observed 
at page 158: “ The Court is now executing, not the District 
Judge’s decree of 1887, but the Queen’s Order of 1895, which 
by affirming the District Judge’s decree has adopted its terms 
and has carried on their effect down toa later date.” Those 
observations of the Privy Council are entirely in accordance 
with what has till recently been the established view in this 
Court. Ifthe date of the final decree was the proper date to 
have regard to for the purpose of S, 211, C. P. C., it follows that 
it is equally the proper date to have regard to with reference to 
an application for a decree absolute under O. 34, R. 5. 


We have, however, been asked to hold that this 
authority should be disregarded on the authority “of a more 
recent decision of the Privy Council in Juscurn Boid v. Pirthi- 
chand Lal Choudhury ? and certain observations of Seshagiri 
Ayyar, J., one of the learned Judges who decided Viswanatha 
Sastri v. Sitalakshimi Aimmal ? which go to support this conten- 
tion. ‘Those observations were obtter because both the learned 
Judges concurred in holding that the case was governed by Art. 
182 the general article relating to execution. We have carefully 
examined Juscurn Botid v, Prithichand Lal Choudhry 2 and. have 
come tothe conclusion to which we have referred. In the 
recent case an auction purchaser sued to recover from certain 
decree-holders his purchase-money in consequence of the sale 
being set aside. Assuming that Art. 97 was the article appli- 
cable, the Privy Council held that consideration failed when the 
sale itself was set aside ın the first court, that time then began 
to run under Art. 97 and that consideration did not fail 

“2 I. (1900) I L. R. 23 All., p. 152, ° ; 
* 2, (1918) I L.R. 46 Cal, 670. 3. (1920) 13 L, W. 37, 


PART IV. | THE MADRAS LAW JOURNAL REPORTS. 119 
®© 


afresh when the order setting aside the sale was affirmed by the 
appellate court. Here, as in the well known case in Basu Kuar 
v. Dhum Singh 1 the question their Lordships had to decide 
was when the consideration in fact failed ; once that was establi- 
shed the application of article 97 was clear. With reference to 
this question they observed in accordance with the express provi- 
sions of the Code that an original decree is not suspended by 
presentation of an appeal nor is its operation interrupted where 
the decree on appeal is one of dismissal, but those observations 
must in my opinion be considered as inapplicable to questions 
arising under Arts, 181 and 182. By article 182 the appellate 
decree is expressly made a fresh starting point for purposes of 
execution, and an appellant is not required to proceed with 
the execution of a decree against which he has appealed while 
the appeal is pending on pain of becoming barred if he does 
not. It would be strange if a different rule were applicable under 
Art. 181 as regards applications for a decree absolute where 
the preliminary decree is under appeal, an application so much 
resembling an application for execution that under the repealed 
chapter of the Transfer of Property Act it was held by this 
Court to be one. That was a question which their Lordships 
were not considering. 


The View that for the purposes of such an application the 
appellate decree supersedes the original decree appears to be 
in accordance with the earlier decision in Bhup Indar Baha- 
dur Singh v. Bijat Bahadur Singh ? where their Lordships held 
that the decree that they were executing was the decree of the 
appellate Court. Applying that to the present case, the preli- 
minary decree which, is being executed must be held to be 
the preliminary decree passed by the appellate Court. It would 
obviously be so if the decree of the appellate Court had varied 
the preliminary decree passed by the lower court, and there are 
no good reasons for applying different rules as regards questions 
arising under Art. 181 when the appellate Court affirms the 
decree of the lower court and when ıt varies it. Consequently 
an application for a decree absolute has fo be made under Art. 
181 within three years from the passing of the preliminary 
decree by the appellate court, and, therefore, the present appli- 
cation was in time and the objection fails. ° 


"4, (1888) L L. R, H All 47, 2, (1900) I. L. R, 23 All. 152, 
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The other objection which was taken is an objection to the 
preliminary decree which has already bezn confirmed by this 
court and cannot be now questioncd. 

Objection has then been taken that the legal represen- 
tative of the 4th defendant who was one of the representatives 
of the original mortgagee was not brought on in time. We think: 
that, in the circumstances, if that is so, the nay should be 
excused, 

The appeal accordingly fails and is dismissed with costs. 


° A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
KRISHNAN. 


Jainulabdin Sahhib ...  Appellant™ (Defendant). 
v, 
Krishna Chettiar as Respondent (Plaintiff). 


Civil Procedure Code, S. 47—Suit by sudgmeni-debtor for possession of pro- 
erties alleged to have been wiongly delivered in execuiion—Siranger purchaser 
—Sust if maintainable, 

A claim by the judgment-debtor under a mortgage decree, for the recovery of 
properties alleged to have been wrongly delivered ın execution to the cour{ auction 
purchaser, comes within S. 47 of the C. P. Code: even though the purchaser was 
a stranger to the mo: tgage suit. The remedy of the judgment- nestor is by an 
application under S. 47 C. P. Code and not by a suit, 

Veyindramuthu Pilla: v. Maya Nadan (1) explained. 


Second Appeal against the decree of the District Court of 
South Malabar in Appeal No. 394 of 1919, preferred against 
the decree of the Court of the Additional District Munsif of 
Palghat in Original Suit No. 44 of 1919 (O. S. No. 482 of 
1916 on the file of the Court of the Principal District Munsif of 
Palaghat.) 

K. P. M. Menon and N. A. Krishna Iyer for Appellant. 

K, V. Krishnaswami Atyar for Respondent. 

The Court delivered the following 

Judgments ;—Krishuan, J. :—The point taken before us in 
this Second Appeal for the defendant-appellant is, that the 
plaintiff's suit is barred by S. 47 Civil Procedure Code, his only 
remedy being an application under that section. It was not 
taken in the Lower Courts but as it is a question of law arising 
on the facts found,ewe have allowed it to be raised. 


E ene aa 
* S, A. No. 1214 of 1920 ¿45th February 1931,° . œ 
1, (1919) 1. L. R. 48 Mad. 107: 38 M. L, J. 32 (F, B.) 
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The facts relevant for the argument are these. One Rangan Jainulabdin 
Pattar obtained a mortgage decree against the plaintiff ; the a 
properties were sold in Court auction and one of the items was tae 
purchased by the present defendant who was a stranger to the a 
mortgage suit and to the decree. A sale certificate was issued Krishnan, J. 
to him and he obtained a delivery order. In execu- 
tion of that order he got possession of plots A, Band C. This 
was about 114 years ago. It is the plaintiff’s case that plot C 
alone was included in the decree and in the sale certificate, 
and was delivered to the defendant, and that the defend- ° 
ant subsequently trespassed on the plots A and B which are 
the subject matter of the present suit; he now sues tò 
recover them. The defendant pleaded that all the plots were 
included in the Court sale and in his certificate, and that he 
got possession of them all properly through court and that he 
was entitled to them. The Lower Courts have found that the 
alleged trespass is untrue and that the plaint plots were deliver- 
ed to the defendant by the Court amin. They have however 
also found that plots A and B were not really included in the 
mortgage deed or in the decree or in the sale certificate orin 
the delivery order, which all contained the same’ description of 
the property as to boundaries and measurements. The amin’s 
mistake ine delivering them to the defendant arose froma 
mistake in the measurements in the documents and the plots 
really belonged to the plaintiff. Applying article 144 of the 
Limitation Act, the lower Courts held that the plaintiff was 
not barred by limitation and gave him a decree for the plots. 

Mr. Menon for the defendant-appellant contends that on 
the finding, this is a claim by the judgment debtor under a 
mortgage decree for the recovery of property overdelivered in 
execution to the court auction-purchaser, and, as such, this is a 
case to which S. 47 Civil Procedure Code applies even though 
the purchaser was a stranger to the mortgage suit. He urges 
that the present suit is thus barred by the section and should 
haye been dismissed. If the section applies there can be no 
doubt that the plaintiff's claim must fail whatever the merits 
may be, for the suit ‘cannot be treated as an application under 
~ S. 47 clause (2) with any advantage as it will then have to be 
dismissed in limine as barred by limitation. e 

. To-make S. 47 applicable it is clear from its ‘language 
that two conditions are necessary to be fulfilled. The question’ 
R—16° j 
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raised must be one relating to the execution, discharge, 
or satisfaction of a decree, and it must also be one arising be- 
tween the parties to the suit or their representatives. On the 
authorities in this Court, the first condition must be held to be 
satisfied in this case. See Venkatachalapathy Aiyan v. Perumal 
Aiyan }and Kathirayasamt Naicker v. Ramabadra Naidu, 2? 
In the latter case the second condition was also fulfilled as the 
parties to the application for redelivery were the judgment 
debtor on one side and the decree-holder purchaser on the 
other. In the present case we have a stranger purchaser. Mr. 
Menon contends that this will make no difference, that the 
stranger-purchaser should be looked upon as the representa- 
tives of the decree-holder in this matter, and that whether he 
be such representative or not the case falls under S. 47 Civil 
Procedure Code under the recent ruling of the Full Bench in 
Veyindra Muthu Pilla: v. Maya Nadan ?. In the Full Bench 
case the question arose in three appeals two being between one 
V. Pillai, a stranger purchaser in execution of a money decree 
on one side, and one Maya Nadan the decree-holder-purchaser 
of some of the items under the mortgage decree on the 
other side, and the third appeal bejng one between the 
same Veyindra Muthu Pillai and one Subbaya Nadan a 


„stranger purchaser of other items in execution of the same 


mortgage decree. On the question of the representative 
character of these stranger-purchasers there was a difference of 


opinion between the members of the Bench. The learned 


Officiating Chief Justice was of opinion that the question whe- 
ther such a purchaser was the representative of the judgment- 


debtor or of the decree-holder depended on the nature of the 


question raised and on who the contesting party was. See page 
124. He adopted the view stated in Krishna Bhupathi Devu v, 
Vikrama Devu * that such a purchaser represented the judgment 
debtor to the extent of the property purchased, and the decree- 
holder so far as his right to bring to sale such property in 
execution of the decree was concerned. So that according to 
hisiview, the purchaser in asking for delivery of possession or 
in resisting re-delivery would be a represéntative of the decree- 
holder. His view on this point was, however, not adopted by 
the majority whọ held that such a purchaser was the represent- 





1. (1912) M. W. N. 44. 2. (1918){45 Indian Cases 608.7 + ° 
3, (1919) I, L, R, 43 Mad, 107. 4. (1894) I, L. R.18 Mad. 13 at P, 18, 
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ative of the judgment-debtor only, and never of the decree- 
holder. I must follow the view of the majority on this point 
whatever my own view may be. There was a considerable con- 
flict of opinion on the point in this High Court previously, and 
it was to settle the question that the reference was made, and 
we must take the Full Bench decision as settling it. I am not 
therefore referring to the previous authorities. 


On the first part of his contention Mr. Menon cannot 
therefore succeed, as on the view above stated, his client will 
be a representative of the plaintiff-judgment-debtor and the 
question here will thus be one between a party and his own 
representative. See Gour Mohun v. Dinonath Karmokar 1, 
It is however suggested by him that the Full Bench did not 
consider the question of the representative character of the mort- 
gage-decree purchaser which is the point berfore us, but con- 
fined itself to that of the money decree purchaser, and that 
there is a difference between the two kinds of purchasers in the 
matter. The last question referred to the Full Bench specifi- 
cally raised the question as to the mortgage decree-purchaser, 
See page 113, and though Oldfield, J. has not answered the 
question, the other Judges have dealt with it and have made 
no distinction between the two. Taking the view of the Full 
Bench regarding the money-decree purchaser, I think no proper 
distinction can be made on the point between him and a mort- 
gage-decree purcharser. S. 89 of the Transfer of Property 
Act, under which the order absolute for sale was made in the 
present case, declares that, on such an order being made, the 
right to redeem and the security shall both be extinguished. 
Thereafter there is only a right to sell the property, just as 
there is after attachment under a money decree, See Het Ram 
v. Shadi Ram, ? and the rights flowing from the purchase 
are the same, The fact that as a matter of equity the pur- 
chaser under a mortgage decree 1s allowed under certain 
circumstances to plead the mortgagee’s right in the property 
purchased as a shield has no bearing on this question. 

The Full Bench however went further and held on the 


authority of the P. C. decision in Prosunuo Kumar Sanyal v, 
Kali Das Sanyal 3 that irrespective of any question of the 


representative character of the auction-puschaser-applicant, 


* 1. (1897) I. LR. 28 Cal. 49. 2 (1918) I. L R. 40 All 407, 
8. I.L. R.19Cal. 683. 
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S. 47 Civil Procedure Code should be applied to his case where 
the question raised is one relating to execution, and is one in 
which the decree-holder and the judgment-debtor are adversely 
interested. Seshagiri Aiyar, J. put it thus: “What the court shave 
to see is whether the issues arising for decision relate (a) to 
execution and (b) to deciding rival rights of the decree-holder 
and the judgment-debtor in the subject matter. If those condi- 
tions are satisfied, the fact that others are interested in the result 
of the decision should not affect the jurisdiction and com- 
petency of the executing court to deal with the matter.” On this 
point the Full Bench were unanimous, and it was, I think, 
on the application of this view that the case between the 
stranger money-decree purchaser, Veyindra Muthu Pilla 
and the stranger mortgage-decree purchaser Subbaya Nadan 
was held to fall under S. 47, C. P. C., the question of 
delivery of property purchased in court sale being evidently 
held to be one relating to execution and one in which the 
decree-holder and the judgment-debtor were adversely interest- 
ed. It is statedly on this view that Oldfield, J. thought it un- 
necessary to answer the last question referred to the Full 
Bench. This is made further clear by the subsequent judg- 
ment of the referring judges reported in Veyindra Muth? Pillai 
v. Maya Nadan 1. They applied S. 47 to all the 3 cases. 
Except on this view, S. 47 Civil Procedure Code could not 
well have been applied in Subbayya Nadan’s case, as he would 
be the representative only of the judgment-debtor, Veyindra 
Muthu Pillai the other party to that application. I am un- 
able to accept the suggestion that S. 47 was applied 
to that case by oversight. The Full Bench as I under- 
stand them hold that the condition in S. 47 C. P. C. that the 
question should be one “arising between the parties” 1s 
satished by the question being one of a nature in which the 
parties to the suit are adversely interested, though the person 
actually raising it in auy particular case against one party may 
not. be the representative of the other party. In fact they gave 
an extended meaning to these words. f 
Applying this view to the present case we have to see 
whether the question raised here is one in which the rival rights 
of the decreg-holder and the judgment-debtor have to be decid- 
ed, In the Full Bench case the application was for delivery of 
—n i S T M 


1, (1920) I. L. R. 43 Mad 696 : 89 M. L. J. 456. 
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properties included in the decree and purchased in court sale. 
That question was treated as falling within S. 47 even where 
the purchaser was a stranger. The present case no doubt re- 
fers to property claimed by one side to be included in the 
decree and denied, by the other side to be so included and found 
by the court to be not so included. Does that make a differ- 
ence ? I was at first inclined to think that it did and that the 
decree-holder was not interested in the present controversy, as 
it refers to property over delivered to the purchaser. But on 
further consideration I have come to the conclusion that it is 
not correct. If the decree-holder can be held to be interested 
in the delivery of the property included in the decree to the 
purchaser as was done by the Full Bench I think we must hold 
consistently with that view that he is also interested in the 
questions as to what properties that decree covered. The mis- 
take in the boundaries in the present case is not merely in the 
delivery order but also in the mortgage deed and in the decree 
and in the sale certificate, and if the decree or the sale certifi- 
cate had been asked to be rectified on the point, the question 
would clearly have arisen between the parties to the 
suit, The fact that it is now raised against the purchaser 
should?not make any difference as to whether it is to be done 
in execution or not. It is clearly appropriate that these. mis- 
takes in execution proceedings should be rectified by the exe- 
cuting court itself, and we should not put too narrow a cons- 
truction on S. 47 and drive parties to suits for the purpose. If 
plaintiff in the present suit loses his property on this view it is 
only due to his own laches in delaying for so many years. 

I would therefore hold S. 47 Civil Procedure Code applies 
to the present case, and as the result 1 will allow the Second 
Appeal and dismiss the suit, but, in the circumstances, without 
costs in any of the courts, 

Ayling J :—I1 am not prepared to dissent from my learned 
brother’s view of the meaning of the Full Bench judgments in 
Veyindra Muthu Pillai v, Maya Nadan l and although they 
seem to me to extend the applicability of S. 47 Civil Procedure 
Code to a degree hardly suggested by the ee of the Sec- 
tion ‘I feel boynd to follow them. 

I concur in the order proposed. 

A. V. V. : Second appegl allowed. 


1 (1919) I. L. R, 43 Mad, 107 ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, JUSTICE SADASIVA ALYAR AND MR, JUSTICE 


' NAPIER, 
Pulpati Hanmayya ... Appellant * (Petitioner 
Creditor) 
v. 
Ravuri Ramayya and anothers ... Respondents 
(respondents 1 to 3 are 
debtors.) | 


Provincial Insolvency Act (V of 1920) S.78—Discretion given by —Appli- 
cabilst y—Ap plication under old Aot (HI of 1907)—Pendency of, at date of new 
Act—BE ffect. 

An application by a creditor under the Provincial Insolvency Act, 1907, to 
adjudicate the debtor as an insolvent was held rightly dismissed by the Lower 
Court because the appl.cation was made mote than 3 months after tho date of the 
commission of the act of Ingolvency. 

The fact that such an application was pending when the new Act (V of 1920) 
came into force cannot make it one under (he new Act so as to make S. 78 of the 


new Act applicable to it. 
The discretion given to the court by S. 78 of the new Act cannot be extended 


to applications made under the old Act. 

Appeal against the order of the District Court of Guntur 
dated 23rd July 1920 in I. P. No. 1 of 1920. 

C. Sainbasiva Rau, for Appellant. | ° 

B. Satyanarayana, for Respondents. 


The Court delivered the following 

Judgment :—That right to apply to the Court (given by the 
Provincial Insolvency Act, III of 1907 to the creditor) to 
adjudicate the debtor as an insolvent was not exercised within 
the period of three months (from the date of the commission of 
the act of insolvency) allowed under that Act. The application 
under that Act was made after the expiry of that period and was 
properly dismissed as the applicant had no right to make the 
application under that Act at the time he made it in the pepe! 
Court. , 

It is argued that as the application was pending when the 
new Act V of 1920 came into force and as that Act contains a 
provision (S. 78) giving a discretion to the Court to allow an 
extension of the period prescribed for making applications under 
the Act, and to excuse the delay in presentation, the District 
Judge ought to have exercised that discretion in favour of the 


z A. S. O. No. 240 of 1920. 24th Jaunary, 1921, 


PART IV.| THE MADRAS LAW JOURNAL REPORTS, 127 


@ 
appellant (Petitioner) and accepted his application asa valid 
one, . 


It is difficult to follow the argument, An application made 
statedly under the Act of 1907 which could be made only 
under that Act on its date (the date of the application) cannot 
be considered to be an application under the new Act of 1920, 
merely because it was pending disposal when the new Act 
cameinto force. The ‘discretion given to the court by the 
Legislature statedly in respect of applications under the New 
Act cannot again be extended to applications made under the 
old Act. The provisions of S. 6 clauses (b) and (c) of the 
General Clauses Act, X of 1897, are also against the 
appellant’s contention. The case in Jogodanund Singh v. 
Amrita Lal Sircar1 was decided on the consideration 
that S. 310-A Civil Procedure Code which was introduced as an 
addition to the Civil Procedure Code was not affected by the 
corresponding provisions of the old General Clauses Act as the 
enactment of the said S. 310 A wasa mere addition to the 
existing Civil Procedure Code that is, there was no enactment 
repealing the existing Civil Procedure into which S, 310 A was 


introduced, 
We therefore dismiss the appeal with costs. 


A. S. YW. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
COUTTS TROTTER. | l 
Ramappa ... Appeltant * (Plaintiff.) 
V. 


Abdulla Beari ... Respondent (Defendant). 

Landlord and tenant—Inststution of suit for reni— Recognition of tenancy— 
Waiver of forfaiure—Right of tenant lo the value of improvernents—Customary 
law of South Canara. 

A landlord who sues his tenant for rent cannot be heard to say that there was 
zo valid or subsisting lease during the ptriod for which he snes for rent. He will 
algo be deemed to have waived any cause Of forfeitare existing up to the end of the 
period for which he sues for rent. 

Dendy v. Nicholl 2, Referied to. 

Under the customary law of South Canira a tenant is entitled to the value of 
improvements effected by him on ejectment by the landlord. 

Daramma v. Mariamima 3 followed. 


* S.A. No. 997 of 1920. . 1920 December, 20. 
j 1. (1895) L L. R. 22 Cal. 767. (F. B.) : 
2, 4C. B. (N.S) 376 3, 24M. L. J. 397. 
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Second Appeal against the decree of the District Court 
of South Kanara in appeal suit No. 321 of 1919 preferred 
against the decree of the Court of the District Munsif of Kasar- 
god in Original Suit No. 258 of 1918. 


K. P. Lakshinana Rau for appellant 
H. Balakrishna Rau for respondent 
The Court delivered the following. 


Judgment :—In this case the learned District Judge. has 
decreed a suit for possession subject to the evicted tenant being 
awarded compensation for an improvement made by him on 
the property. The tenant was in under a registered Chalgeni 
chit or yearly lease executed on the 4th Septmber 1915, It 
appears to be common ground that the term according to that 
chit came to an end on the 10th March 1916 and the improve- 
ment in. question which, is chiefly a house, was admittedly built 
after the termination of the Chalgeni chit. But it was built 
while the tenant was holding over and. that holding over was 
subsequently recognised and legalised by the landlord, because 
in his plaint he sues for the rent for 1917 and the rent for 1918 
and it has been clear law for a very long time that a landlord 
who recognises a term even by suing for the rent, let alone 
accepting it, cannot be'heard to say that there was ne valid sub- 
sisting lease during the period for which he sues for rent. More- 
over he will be deemed to have waived any cause of forfeiture 
existing up to the end of the period for which he sues for rent. 
Vide Dendy v. Nicholl 1. By the Transfer of Property Act S. 116, 
where the lessor assents to the lessee’s holding over, the tenant 
should be deemed to be a tenant from year to year and in this 
case the landlord has signified his recognition of it by the 
demand for rent. | 


The next point taken is this, that the provisions of the 
Transfer of Property Act apply which would give the tenant 
only the right of removing the superstructure that he put upon 
the land and not any right to compensation. As against that, 
it is said that the customary law of Kanara is that the tenant 
has not merely the privilege of removing the improvements 
where they are severable but is entitled to leave them on the 
land and to be*paid compensation by the landlord. The 
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leading case on the subject is Daramma v. Mariamnia 1. 
It is quite true, as pointed out by Mr. Lakshmana Rao, 
that this is a case not of a lessee but of a mortgagee ın posses- 
sion. But not only do we see no logical distinction between 
the two cases because the principle is that the landlord should 
not get the benefit of what he has not paid for and reap what 
others have sown but it is clearly regarded in the judgment in 
that case as being exactly on the same footing for both tenants 
and mortgagees, In fact the argument there seems rather to 
have been. “We agree that this law applies to tenants but we 
contend that it does not apply to mortgagees.”’ 

As a last point, it is said by Mr. Lakshmana Rao that this 
is not an improvement for which he is liable. The only one 
as to which the question arises is this house, It does seem a 
little strong to say that you cannot have a garden without a 
house for people to, live in and look. after it and the other 
reason given by the District Judge that the garden will have the 
benefit of the house and the rubbish etc., is obviously unreason- 
able. But it may be that there are gardens for the proper cul- 
tivation of which it is essential that somebody should live there 
and therefore there must bea house: This is a finding of fact 
and we think therefore that this appeal “fails and must be dis- 
missed with costs. 

A. V. V. Second appeal dismissed., 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR. JUSTICE 
OLDFIELD AND MR, JUSTICE KUMARASWAMI SASTRI. 


Baluswami Aiyar ee Appellant.* (Defendant), 
- V. 
Lakshmana Aiyar and others... Respondents. 


Specific Relire f Act, S. I5 —S peci fio performance—Agrecment to sellan item of 
joint family property—Agreement not binding on the other members—Whether 
agreement falls under the terms of S 15.—Terms on which specifio performance 
will be decreed. i 

A coparcener who agrees to convey an item of family property for purposes 

personal to himself and nob binding on the other coparceners cannot perform his 
contract in its entirety within the meaning of S, 16 of the Specific Relief Act and 

* O. S, Appeal No, 21 of 1918. 22nd February 1921. ° 

i 1. (1914) 24 M, L, J. 397- ` 
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tbe caso therefore falls within the operation of the first portionof that section. 
Kosuri Ramaraju v. Ivalury Ramglingam (1) and Srinivasa Reddi v. Sivaranta 
Reddi (2) overruled. f 

In such a case, Specific performance can be decreed only if the plaintiff is 
willing to take a conveyance of the share of the coparcener on the date of the con- 
tract and js willing to pay the full amount of consideration. Subbarams Reddi v. 
Vadlamudi Seshachallam (3) and Nagiah v. Venkatarama Sasirulu (4) approved. 


On appeal from the Judgment and decree of the Honour- 
able Mr. Justice Coutts Trotter dated the 21st day of February 
1918 passed in the exercise of the Ordinary Original Civil 
Jurisdiction of this Court in C. S. No. 182 of 1917. 

A, Krishnaswami Aiyar and M. Subbaraya Atyar, Vakils for 
the appellant. 

The Honourable the Advocate General and K. S. Jayarama 
Atyar, Vakils for the respondents 1 and 2. 

A, Krishnaswami Aiyar N. Chandrasekara Aiyar for 3rd 
respondent. 

The Court (Chief Justice and Krishnan, J.) made the 
following, | 

ORDER OF REFERENCE TO AFULL BENCH:— 
The Chief Justice: -The facts have been fully set out in the 
Judgment of Coutts Trotter, J. and again by my learned brother, 
After hearing the case very fully argued I am unable to differ 
from the finding of the learned Judge that the 2nd defendant’s 
consent to the contract of sale entered into by his father has 
not been proved. T. V. Subbaiyan, the second witness examined 
for the plaintiff on commission merely speaks to the 2nd defen- 
dant’s presence at a meeting at Madura when the sale was 
discussed, but admittedly no agreement was come to with the 
Ist defendant on that occasion. He does corroborate the 1st 
plaintiff’s statement that at that meeting the 2nd defendant 
consented to the sale for not less than Rs. 30,000. It is said for 
the plaintiffs that when the agreement was concluded in Madras 
a telegram mentioning the fact was sent to 2nd defendant, but 
the telegram has not been produced as it might have been. 
All that P. W. 3 says is that such a telegram was written out 
and given to the Ist defendant to send. It is not shown that it 
was ever sent. I agree with the learned trial Judge that the 
consent of the 2nd defendant has not beerf proved. 

The next question is whether the 1st defendant as manag- 
ing member of asjoint trading family consisting of himself and 


1, (1902) I. L. R. 26 M. 74. 2. (1908) I. L. R. 82 M» 320, 
B. (1909) I. L, R, 33 M, 359, 4. (1912) I. L. R. 37 M. 387, 
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the Znd defendant had power to sell without the 2nd defen- 
dant’s consent the suit house. The case now made for the 
plaintiffs is that the joint family of the ist and 2nd defendants 
advanced money to one Kuppusami in the course of the money 
lending business carried on by them and that the suit house 
was acquired by them as the readiest means of realising their 
debt, and that in these circumstances it was within the power 
of the managing member of the joint family as an incident of 
the joint family business to reconvert the property so acquired 


into money | for the purposes of the joint family business. , 


Coutts Trotter, J. regards this as tantamount to saying that the 
old rules of Hindu Law as to the alienation of family property 
have no application to trading families. I am not prepared to 
go so far. It may be that the purchase and resale of immove- 
able property may be an incident of a joint family business, 
and aS such an incident within the competence of the manag- 
ing member of the family without the consent of the other 
co-parceners, and my learned brother has called my attention 
to a recent decision of the Allahabad High Court in Pahal 
Wan Singh v. Jiwan Das! which appears to support this view. 
No attempt was made by the plaintiffs to support the suit con- 
tract dn his ground either in the plaint or in the issues, and in 
these circumstances I am not prepared to differ from the con- 
clusion of the learned trial Judge that it is not shown that the 
facts of the present case bring it within the proposition. As I 
have already said this question was not raised in the pleadings or 
issues. If it had been, we might have had much fuller evidence 
as to the nature of the business carried on by the defendants’ 
family and the circumstances which led the fst defendant to 
enter into the suit-contract. In the present state of the plead- 
ings and evidence I am not prepared to hold that the facts 
necessary to raise this question have been established. In 
other respects also, I agree with the conclusions of my learned 
brother. 

. Krishnan, J. :—This is an appeal by the Ist defendant 
against the Judgment of Coutts Trotter, J. in a suit brought by 
the plaintiffs to enforce specific performance of a contract to 
sell a house and ground in Madras made by him with them and 
in the alternative for damages. His son the 2nd defendant 
was not a party to the.contract and did not sign it but he was 

1, (1919) I. L. R. 42 All. 109, s 
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added as a party defendant as the plaintiffs claimed that the 
contract was nevertheless binding on him on two grounds 
namely that he assented to it and authorised his father to sell 
the whole property including his own share and that the father 
himself had authority under the Hindu Law to sell the whole 
property as the sale must be taken to have been for the purpose 
of a family trade carried on by him for the benefit of the family. 
These pleas were denied by the defendants and the learned 
trial Judge has held that they have not been established and has 
dismissed the suit against the son. The Ist defendant also 
raised some pleas against the validity of the agreement in so 
far as he was concerned but they were rejected by the trial 
judge and have not been raised again before us and it is not 
therefore necessary to state them in detail. The contention of 
the plaintiffs that the property was the self-acquisition of the 
father was also rejected by the trial Judge and it is also not now 
raised before us. The learned Judge gave a decree against the 1st 
defendant directing him to convey the whole property including 
the son’s half share in it tothe plaintiffs on their paying the 
balance of the purchase money due. In appeal it is contended 
before us that on the finding of the learned Judge the contract 
was not binding on the 2nd defendant, no decree for 
specific preformance should have been passed at all even as 
against the Ist defendant, the plaintiff’s remedy, if any, being 
only a claim for damages and that in any event the decree for 
specific performance should have been confined to the first 
defendant’s half share in the property under S. 15 of the Specific 
Relief Act. 

The plaintiffs, whilst maintaining that the decree of the 
learned Judge was right in law on the findings have further tried 
to support that decree, by attacking the finding against the 
binding character of the agreement on the son. They are clearly 
entitled to do so under O. 41, R. 22, Clause (1) of the Code 
of Civil Procedure and we must consider the correctness of that 
finding even though the plaintiffs have not appealed themselves. 
The son had not been made a party to the appeal in which the 
finding in his favour has been attacked and if in his absence 
from the record we were to differ from the trial Judge, it would 
lead to the anomaly of there being conflicting findings on the 
same point in the same case as between plaintiffs and Ist defen- 


. dant on the one hand and between them and the 2nd defenddnt 
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on the other hand. We therefore acceded to the application of 
the plaintiffs that the 2nd defendant should be added as a party 
respondent to enable him to be heard in support of that finding 
and to bind him by our own findings. He was accordingly 
made a party respondent and has been heard by us in appeal. 


It was contended that we had no power to add him asa 
party to the appeal as he was not interested ın the result of the 
appeal and that O. 41, R. 20 did not apply to this case. 
The words of that rule are however wide enough to cover the 


present case; but even if they were not our powers to add parties ° 


in appeal are not exhausted by that rule as O. 1 R., 10 also applies 
to appeals by force of S. 107 of the Code of Civil Procedure. 
In the present case it is manifestly desirable to have the 2nd 
defendant before us to enable us properly and effectually to 
settle the question whether the plaint agreement is binding on 
him or not, a question which we have to decide in any case 
for the disposal of the Ist defendant’s appeal. We must now 
consider that question. 


As already stated the agreement to sell is sought to be 
made binding on the son on two grounds. Taking the first 
ground alleged namely that he had assented to the Ist defen- 
dant selling the whole property and had authorised him to sell 
it, I am not prepared to differ from the view taken by the 
learned trial judge that there is not sufficient reliable and rele- 
vant evidence on record to support a positive finding in plain- 
tiff’s favour on the point. Both the defendants deny any such 
assent or authorisation and the most that the plaintiffs have 
been able to prove is that the 2nd defendant knew of the 
negotiations for sale and that he remained silent without ob- 
jecting to the sale of his share. Iam not able to hold that 
‘ mere silence in such circumstance can be held to amount to 
assent in law as there was no legal duty on his part to inter- 
pose, On the other hand the attempt on the plaintiffs’ part to 
obtain his consent after the contract was concluded, which 
failed would seem to show that there was no real antecedent 
consent by him and that the plaintiffs understood this. It is 
not necessary to deal with this point at length as I agree with 
the judgment of the trial Judge on it; and the plea based on 


2nd defendant’s assent or authorisation by him must thus be 
rejected, ` 
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The next question is whether the agreement can be held 
to be binding on the son on the 2nd ground alleged namely 
that it was entered into by the father as the manager of the 
family trade of money-lending and for the purpose of carrying 


‘on that trade for the benefit of the family. The argument is 


set out in detail in the judgment under appeal. It raises an 
important question as to how far the ordinary rule of Hindu 
Law that a managing member of a joint Hindu family cannot 
deal with joint-family property by himself except for a family 
purpose and for the necessity or benefit of the family, should 
be modified and extended in the case of trading families. 
Chandavarkar, J. has discussed this question at some 
length in Raghunathjt Tarachand v. The Bank of Bombay } 
and has held that in the case Of trading families “a trading 
purpose or purpose incidental to it must be treated as a family 
purpose” within the rule above stated. A similar view has also 
been taken in Allahabad very recently in Pahal Wan Singh v. 
Jiwan Das. ? Though I am inclined to follow this view it is 
not necessary to discusss and decide the question in this case 
as I consider plaintiffs have failed to allege and prove the facts 
necessary to raise it. 


Assuming in the plaintiff's favour that they have shown 
that the 1st defendant did carry on a family trade*of money- 
lending, they have further to show that the plaint agreement 
was connected with that trade. No doubt they now allege that 
the defendants purchased the property to liquidate a debt due 
to their money-lending business, which otherwise could not 
have been recovered and that the subsequent arrangment to sell 
it was for the purpose of getting the cash back for the business, 
This suggestion looks plausible but as pointed out by the learn- 
ed trial judge there is no reliable evidence enabling us to come 
to a positive conclusion on the point in plaintiff's favour. It 
was not contended that there was any pressure for cash in the 
money-lending business at the time of this agreement; the ` 
learned Advocate General for the plaintiffs merely suggesfed 
that it would be important for a money-lending business to have 
its assets in a liquid form. This may be so, but from mere 
general considerations of the kind we cannot draw the inference 
that the present Sale was for any trade purpose. Defendants 





1, (1910) L L. R. 34 Bom 72, 2 (1919) I. L, R. 42 All. 109, 
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deny that it had anything to do with any money-lending busi- 
ness and point out that if the idea was to reconvert immoveable 
property into cash for money-lending purpose the 1st defendant 
would not have waited so long to do it as he did, the agreement 
to sell having been entered into a considerable time after the pur- 
chase. Except that for the purchase some money due to the 
business by one of their debtors, the original owner ot the pro- 
perty, was taken as part of the purchase money there is nothing 
to show that the propery was treated and kept as part of the 
assets of the business or was used for its purposes. There is 
thus nothing to connect the agreement to sell with any 
purpose connected with the trade. Defendants deny that 
there was any such connection and in the absence 
of reliable evidence on the point on plaintiffs’ side 
we must hold that itis not proved that the plaint agree- 
ment was entered into for any trading purpose; on this finding 
the question of Hindu Law argued does not arise. Both the 
grounds alleged for making the contract binding on the 2nd 
defendant thus fail and we must accept the view of the learned 
Judge that it is not binding on that defendant. 


We have thus before us a case of a managing member of 
a joint Hindu family entering into an agreement to sell an 
item of family property, which is not proved to be binding on 
the other,members. Can a decree for specific performance be 
given against him in such a case; and if so what should be the 
form of the decree? Different opinions have been expressed 
on this question by different benches of this Court. See Kosurt- 
Ramaraju v, Ivalury Ramalingam |, Srinivasa Reddi v. Sivarama 
Reddi * Subbarami Reddi v, Vadlamudi Seshachallam Chetty 8 
Nagtiah v. Venkatarama Sastrulu 4 Davuur Subba v. Venkat- 
rami 5, In view of this difference of opinion in the above 
cases and of the general importance of the question it seems 
desirable to have it settled by a Full Bench. I would there- 
fore refer the following question to the Full Bench :— 


Where the managing member of a joint Hindu Family 
enters into a contract to sell an item of family property and 
that contract is not proved to be binding on the other members 


1. (1902) I L. R. 26 Mad, 74. 2, (1908) 1, M.R 32 Mad, 320. 
8. (1909) [. L. R. 38 Mad 869. 4. (1912) I L. R. 37 Mad 387. 
5. (1914) I. L. R. 88 Mad. 1187. 
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can specific performance of ıt be decreed against him and if so 
on what lerms ? 


A, Krishnaswami Aiyar and N. Sivaramakrishna Atyar for 
M. Subbaraya Atyar for the appellant, 


The decisions estabiish two propositions, A member of an 
undivided Hindu family contracting to sell an item of family 
property for no necessity or justifiable purpose binding on the 
family, cannot at all perform any portion of his contract ; con- 


sequently specific performance of the contract should not at all 


be decreed against him. If specific performance could be 
decreed at all the decree should be fora conveyance of the 
vendor’s share in the item on payment of entire consideration 
for the contract, purchaser waiving compensation under S. 15, 
Specific Relief Act. No decree for specific performance can 
be passed against, a member of a joint family but there can 
only bea decree for damages. A member of an undivided 
Hindu family has no disposable interest. 


The object of a suit for specific performance is to create a 
legal title and not to create a mere equity and a purchaser 
from coparcener of family property is only the precarious 
holder of a mere equity, the holder of aright in pergonam. 
The decisions have established that the right of a purchas- 
er is only an equity and it is only a personal equity. An 
alienee from such a purchaser has been held not entitled to ask 
for equitable adjustment. Any member so long as the family 
is undivided cannot specifically perform because he cannot 
assure a legal title. The decision of Sankaran Nair, J. 
in 38 M. 1187 supports the first proposition, Even ‘in the case 
of a perfected alienation the purchaser gets no legal title but is 
merely the holder of an equity ; Nanjaya Mudali v. Shanmuga 1. 
The Law views with favour a perfected alienation but equity 
will not create a mere equity. The distinction between an 
executory c)ntract and a perfected alienation is therefore vital. 
It is otherwise in. English Law where even an agreement to 
convey an undivided interest severs the joint tenancy. Further 
no decree ought to be given because it would be prejudicial 
to third parties as it would enable the plaintiff, a mere stranger 
to disturb the joint family status against the will of the other 


members of the family. 


L | 
. 1. (1913) I. L. R. 88 Mad. 684. 


PART V.] THE MADRAS LAW JOURNAL REPORTS. 137 
® 


Even under English Law which is more lenient than S. 15 F. B. 
no specific performance could be decreed even in cases where Baluswami 
there was some fixed determinable interest in the property. Aiyar, 
The cases fall into three classes (a) No decree for specific eee 


. 1 = 7 Alyar, 
performance at all. Thomas v. Dering 1. The general principle snd others. 


is laid down at page 743. No specific performance where it 
would lead to a breach of trust where defendant is in a fiduciary 
capacity. This principle applies a fortiori to the present case. 
The manager of a joint Hindu family is in a fiduciary 
capacity with regard to the other members, Annamalai 
v. Murugesa  ; 39 All. 437; 47 L. J. Ch. 53 and Thomas v. 
Dering 1 decide that even with reference to the beneficial interest 
of defendant no specific performance ought to be decreed. 

Even where there was no complication of trust specific 
performance has been refused where the property is indivisible 
Price v. Griffith 3 and 1895 I. Q. B. 683. 


S. 15 Specific Relief Act does not exclude the possibility 
of applying the rule in 1895 1 Q. B. 683. Reference was made 
to 53 I. C. 283 at 287. 


(b) Specific performance without compensation has been 
given as under S. 15 in19 Beav 576 and 34 Beav 611. 

(c) Specific performance with compensation has been 
given ina third class of cases where there has been some 
fraudulent representation or some inequitable conduct on the 
part of the vendor. Castle v. Wilkinson 4; 9 Ch. D. 180 ; 
Hooper v. Smart 5, Hexter v. Pearce & Rudd v. Lascelles 7, 
and Rutherford v. Acton Adams 8. 

Hindu Law says that a member of an undivided family 
cannot alienate any specific item as his own. If S. 15 has to 
be applied to Hindu joint families, “ can” in the section must 
be interpreted according to Hindu law. The Privy Council in 
5 Bom. 48 deprecated the principle of logically extending the 
doctrine of alienability of undivided property. 5 B +8 shows 
that the law even as to perfected alienations has been merely 
the growth of Equity. Nanjaya Mudali v. Shanmuga 9, Maha- 
raja of Bobbil: v. Vengataramanjiulu 10, Khota Bhalabadra Das 


1. 1 Keen 729, 2. (1908)1 L. R. 26 M. 544 at 553. 

3, 1DeG.M.80:43E R. 482. 4, 5 Ch. App. 534, 

5. 18 Eq. 683 6. (1900) L Ch®341. , 
e7. (1980) I Ch, 815, : 8. (1915) A.C. 866, a 

9, (1918) 25 M. L. J. 576': 38 M 684. 10, (1914) 39 M. 265: 237 M. L. J. 409. - 
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v. Khetra Das 1 lay down that an alenee has no rights in rem 
but only right in personam to work out bis rights in a suit for 
partition properly brought. He has no right to possession. 
43 M. 309 lays down that ihe doctrine of equitable allotment 
of substituted property recognised ın 38 M. 684 does not 
extend to a court purchaser : 3% M. L. J. 706: 44 M. 167 
shows that it does not extend to an alenee from such 
purchaser. 

[Chief Justice : The principle of substitution of one pro- 
perty for another property is itself unsound.] * 

A. K. Iyer : On principle it is unsound where a specific 
item'is alienated. But decisions have now recognised this 
principle Nanjaya Mudali v, Shanmuga 2 and Rangayya Reddy 
v. Subramania Aiyar 8, No member of an undivided family 
can give a legal title to a specific item without the concurrence 
of the other members. Ayyagari v. Ayyagart +, Vitla Buthen v. 
Yamenamma 5. Attachment of a member’s undivided interest 
in a specific item has been held to be bad. 10 L. W. 449. 

In Gurusam: Sasiri v. Ganapathi Pilla: © the English 
doctrine of no specific performance where breach of trust 
would result has been applied toa Hindu family. Specific 
performance was decreed as to a half on payment of half the 
purchase money. e -> 

Oldfield, J.:—The contract in Gurusami Sastri v. 
Ganapathi © was dated 2-10-1876. Therefore the Sp. Rel. Act 
of 1877 was not considered at all in that case.] 


In 26 M. 74, S. 15 has not been considered. In 32 M. 320 
S. 15 was considered but is in direct conflict with Subba v. 


‘Venkatarami 7, Sankaran Nair, J. has in 38 M. 1187 changed 


his.earlier view. His later view is the more considered one 
and ought to prevail. 


In 33 M. 359, S. 16 was held inapplicable as the contract 
in the case was asingle and indivisible contract and S. 15 
applied. In Nagiah v. Venkatarama § and Govinda v. Apat- 
sahaya ? S. 15 has been applied but I submit that even under 
S. 15: the Court has a judicial discretiqn to refuse a specific 
4, (1916) 31M. L J. 275, 2, (1913) 25 M. L. J. 676 38 M. 684. 

8. (1917) I. L. R. 40M 865. 4, (1902) I. L. R 25 M. 690, 717, 18. 

5 8M.H.C.R.6 at 11. 6. (1882) I. L. R. 5 M. 387, 
i 8. 


(1914) I. L. R. 38 M. 1187. (1912) I. L. R 37 M. 387, 
9. (1912) I. L. R. 37 M. 403. 
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performance where litigation would necessarily be the result of 
the decree and where third parties would be thereby prejudi- 
cially affected. ! | 

Subba v. Venkatarams: 1 lays down that no decree for 
Specific Performance at all should be granted and distinguishes 
the earlier cases when specific performance was held to be 
possible on the ground that they proceeded on the’ earlier view 
that a coparcener can alienate a specific item of family property 
which view has been definitely adandoned after 38 M. 684. 

A purchaser is merely the holder of an equity hedged in 
with innumerable limitations. It is conjectural and speculative. 
Such a thing is not contemplated in “can perform” in S. 15. 

In 40 Mad. at 370 and 375 this view in Subha v. 
Venkataraimi lis dissented from but no reasons are given for 
the dissent. 

In the alternative I contend that the decree if at all should 
be for a conveyance of the share of the vendor in the item on 
payment of full purchase money purchaser waiving claim for 
damages. Reference was made to. Poraka Subharami Reddi v. 
Seshachellam Chetty, 213 A. L. J. 739 : 27 C. L. J. 611. 

As fo the applicabılıty of the Specıfic Relief Act to Hindus 
S. 27 has been applied. 44 B. 967. 

That such a decree for a share in the 1tem could be given 
is established by the Privy Council dicisions in Deendval’s 
case 8, Suraj Bunst v. Sheoray Koer 4, Hardei Narain v. Ruder 
Prakash 59, . 

T. M. Krishnaswami Atyar (K. S. Jayaramag Atyar with him) 
for respondent. 


I contend that Kosuri Ramaragu v. Ivalury Ramalingam © 
and Srinivasa v. Siwarama 7 lay down the correct law. The 
question whether the transaction 1s beneficial or necessary does 
not fall to be considered when decree for specific performance 
in terms of the contract is asked against the promisor alone. 
The’ proper decree should be a decree directing the defendant 
to convey what he has promised namely the entire house and 


not merely a fraction of it. . 


l. (1914) I. L. R. 38 M 1187 2. (1909) I. L. R 33 M. 359. 
3. I. L. R. 3 Cal. 198 at 209. 4. I. L R. 5 Cal. 148 at 175.. 
5 L L.R. 10 Cal, 626 at 637. 6. (1902) I. L. R. 26 M. 74. 
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S. 15 of the Specific Relief act does not apply to the case. 
S. 15 will apply only where one can predicate with certainty 
that the vendor is unable to convey the whole. A member of 
the family can certainly perform the whole contract by convey- 
ing the entire item. It is too late in the day to question the 
alienability of specific family property. The law recognises 
such a transfer and a contract to sell such property does not 
fall within S. 15 of the Act. English cases afford hardly any 
assistance, but even in England the preponderance of authority 
is in my favour. Fry on Specific Performance para. 1257. 


Specific performance can and ought to be decreed of all 
that the vendor can convey. Asa general rule it cannot be 
stated that a member cannot convey a specific item of family 
property as his. The value of the specific item may be in some 
cases considerably less than the vendor’s undivided interest in 
the entire family pruperties : the item may be only an ordinary 


piece of land to which no special family importance attaches 


or it may be a house as in the present case which is purchased 
by the family in the course ofa speculative investment. In all 
such cases there is nospecial equity in the other members of 
the family to deprive the alienee of his item ; as a general rule 
the property purchased is always allotted to the purchases: 38 
M. 684; 25 M. 690. 


The fact that he may not get the property in a partition is 
no reason for saying that he gets no legal title to the item con- 
veyed, 

It is now well established that an alienee gets a right to 
other properties substituted on partition in place of properties 
purchased. 38 M. 684 (687) ; 40 M at 370 ; 43 M. 309 at 311. 
This is only an equitable right. It is wrong to call the pur- 
chaser’s right a right in personam nor is a suit for partition 
brought by the purchaser a suit for specific performance. The 
purchaser’s right is a legal title if equity according to the other 
side will not help a mere equity. This equitable doctrine. of 
substitution comes to the aid of the purchaser and this Gaano 
be unless the purchaser has a legal title. Therefore there is no 
real objection to the decree for specific performance. 


— ee ee 


The contention of the other side will revert us back to the 
ancient days when voluntary alienations were not recognised 


* in this Presidency. It is now well settled that a member of an 
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undivided family can make three kinds of alienations. (1) his 
share in the entire family properties, (2) an entire specific 
property of the family, and (3) his share in a specific property 
belonging to the family. 

S. 15 is not enacted to relieve a promisor of the conse- 
quences of his own bargain. It is not intended to be a defence 
to the vendor because he is a member of a joint Hindu family, 
The question whether other members will be bound or not by 
the sale when completed is an entirely irrelevant inquiry when 


decree is asked for only against the vendor. 40 Mad 365 F. B.. 


prohibits inquiry into extraneous matters and so the only decree 
should be in accordance with 26 Mad. 74 and 32 M. 320. 

Under the English Law, the Courts will decree specific 
performance unless he is unable to perform the whole of his 
contract. Where the plaintiff purchaser waives all objections 
to title, he is entitled to a decree for Specific performance though 
the Court finds title bad. Benner v. Fowler 1, subject as in that 
case to the plaintiff paying costs of the inquiry as to title. The 
same doctrine is laid down in Fry on Specific Performance 
para, 1257. 

This rule is a rule of general application and there 1s noth- 
ing ifthe Sp. Rel. Act to exclude the applicability of such a 
rule. : 

The result of the transfer under the decree will be that the 
alienee is clothed with a right to obtain possession ofthe pro- 
perty by a suit. No question of champerty can arise in India. 
S. 18 (b) contemplates a similar case. The vendor is bound in 
law to obtain the concurrence of the other members to the 
alienation of the specific item or to obtain the item for the 
alienee in a suit for partition. This will be the case under S. 18 
(b) and under the Hindu Law and according to the decisions 
the vendor will be compelled to perfect the title before even 
the decree for specific performance. 

Ss. 14-17 apply only where the full contract cannot be 
specifically performed and the second part of S. 15 like the 
first part and in no way differing from the first applies only 
where the defendant is unable to perform his part of the con- 
tract. The defendant cannot say he is unable when he can be 
compelled under S. 18 (b) to: obtain and deliver Excluewe 
possession of the property to the purchaser. ; 

; l. 2 Beav 302. 48 E. R, 1197, : 
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(Sastri, J—Suppose the vendor who. has contracted to sell 
joint family:property institutes the suit for specific performance. 
Can specific performance be decreed ‘against the purchaser ?) 

Specific performance cannot be decreed because the pur- 
chaser cannot be forced to accept a title which is liable to con- 
firmation only after a litigation. But it does not follow that the 
purchaser’s claim for specific performance should be disinissed. 
The English cases do lay down a distinction between a pur- 
chaser’s suit anda vendor’s suit. As the question of title is one 


in favour of the purchaser, the pu-chaser can waive defect and 


accept whatever title vendor can give. 

The Courts certainly do and will compel him to give not 
merely a piece of paper but also a complete title to the whole 
on a principle analogous to S. 18 (b) to the extent to which he 
Can give. ` 

(Sasiri, J:—But there is a clear distinction between an 
executory contract and a perfected alienation). 

‘No authority is cited in support of the distinction. Cases 
have decided the other way. 

(Sastri,]:—But Courts of Equity will not create mere equity.) 

That point is decided in my favour ın De Houghton v. Money ! 
where specific performance was granted the result of the decree 
admittedly being that the plaintiff dccree-holder begame only 
entitled to a right to set aside a prior alienation as being 
fraudulent and void. An equity and equity only was granted 
by the decree for specific performance in 2 Ch. App. 134 
and Tasker v. Simall? at pp. 6%, 69 and 70 ; 40 E. R. 850, 851. 
The object of the suit for specific performance is to place the 
party in the same situation as nearly as possible as would be 
the case, if the contract is voluntarily performed. 

The purchaser’s interest is a real right and not a mere equ- 
ity. The case in 1 Keen has no application to this case. The 
purchaser here does not seek to affect the interest. of persons 
other than the vendor. The decisions in 33 Mad. 359; 37 M. 
387 ; and 37 M. 403 are bad law after the Full Bench in 40 
Mad.,365 and 26 Mad. 74 and 32 M. 320 alone are good law 
according to 40 M 365 F, B. 

(Sastri, J :—If S 15 applies to this case, then the decree 
should be. for vendgr’s share in the item on payment of whole 
purchase-money.) . 2 

: l. 2 Ch, App. 134, 2. 3 Myl. Craig 63, \ 
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The result of granting such a decree would be merely to 
place the vendor in a more advantageous position after a breach 
of contract than if he had performed it. Supposing on a parti- 
tion the whole item falls for specific performance will the pur- 
chaser who has waived compensation under S. 15 proviso be 
entitled to call for a conveyance of the other half on the prin- 
ciple of S. 43 Transfer of Property Act? Why should the 
vendor benefit under such a decree? S. 15 is not intended 
to have this result. 

(Sastrt, J. :—That ıs an open question). 

The argument on the other side proves too much. Again 
if the decree could not be granted for conveying the entire item 
as the vendor's the same objection applies to the granting of a 
decree for a share alone in the item. Such a share in specific 
item is not even attachable. Gangadhara v. Venkatasubbiah }, 
How then can specific performance be decreed ın such a case. 

Applying the argument on the other side the result in 
either case would be to enable a stranger to disturb the joint 
family status against the will of the other members to confirm 
only an equity and not a legal title to a share in the 
item. If the argument on the other side was right no specific 
performance at all should be granted against a member of undi- 
vided Hindu family in any case. Ifa decree for shares in the 
specific item is to be granted there is no legal difficulty in grant- 
ing a decree for the entirety. A man’s share in a specific 
item can no more be predicated than his right to a specific 
item on a partition. If the purchaser chooses to waive 
defect and take a conveyance in the terms pf his contract he 
is entitled to get it. He cannot be compelled to accept a part 
of the contract alone for the entire consideration. 

Then as to the form of the decree under S. 15 it should 
not be expressly restricted to the vendor’s share in the item. 
The cases in 3 Cal. 198 P.C.;5 C. 148 P. C.; 10 Cal, 626 P. 
C. are all cases of court sales where there is 1o warrant and 
this ıs on the principle that the Court purchaser can haveno 
more right to have the entire item allotted to his vendor on 
partition than he has the right to substituted properties. 43 
M. 309. 

Private purchasers have the undoubted eright to have the 
entire atem allotted to’ the vendor. 5 


S e 
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The proper decree ought to be his interest in the itèm and 
this will satisfy S. 15 “so much as he can perform ” and will 
also satisfy the purchaser who may get the entire item if ven- 
dor’s interests when ascertained on partition extends to the 
whole item. 

A. Krishnaswamt Atyar in reply:— 

S. 17 prohibits a decree for partial performance except in 
accordance with Ss. 14, 15 and 16. S. 16 deals with divisible 
contracts and Ss. 14 and 15 deal with single and indivisible 
contract ; contracts by a member of a joint Hindu family must 
fall within S. 15. The case is really one of part performance. 
No member can predicate he has an absolute title to an entire 
item. He cannot assure a legal title to the entirety ; there- 
fore until partition any performance if at all will be only 
partial. Hence S. 15 alone will apply. 

The Court expressed the following 

Opinion :—The Chief Justice :—IJ agree with the answer 
proposed by Kumaraswami Sastri, J. whichis in accordance 
with the view taken in Nagiah v. Venkatarama Sastrulu | to 
which I was a party, and also, in my opinion, with the earlier 
decision of White, C. J. and Krishnaswami Alyar, J. in Paraka 
Subbarami Reddi v. Vadlamudı Seshachalam ?. Wher these 
learned Judges observed at page, 360. “The plaintjff asks for 
a decree against the shares of the first and fourth defendants at 
least. This we think he cannot have,” all they meant, as 
appears from the rest of the judgment, was that he could not 
have a decree directing these defendants who were parties to 
the agreement to convey their own interest at a reduced price. 
This might have béen granted in England, but in cases govern- 
ed by S. 15 of the Specific Relief Act a plaintiff can only have 
part performance if he is willing to pay the full contract price 
and to waive all claims for compensation. As the plaintiff in 
that case expressed his willingness to comply with these 
conditions, the learned Judges at the close of their Judgment 
gave him a decree as regards the shares of the first and fourth 
defendants. This amounts to a clear ruling that a case such.as 
the present is governed by S. 15 of the*’Specific Relief Act. 
This was the conclusion at which | arrived in Nagiah v. 
Venkatarama Sasérulu ! and after careful re-consideration I 
think it was right. . 

1, (1912) L L. R, 37 Mad. 887. 2, (1909) I L, R 88 Mad. 359. 
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Oldfield, J.:—I agree.’ ot 3 
| Kumaraswaims. Sastriar, J. :—The question referred to us 
for decision is ‘‘ where the managing member of a Joint Hindu 
family enters into a contract to sell an item of family property 
and that contract is not proved to be ‘binding on the other 
members, can specific performance of it be decreed against him 


andifso on what terms?’ - a 


The answer to the question depends on the provisions of 
Ss. 15 and 17 of the’ Specific Relief Act, and the extent and 


nature of the powers of’ alienation possessed by a member of a ° 


} } 


joint and undivided family. 


S. 15 of the Specific Relief Act provides that “where 
a party to a contract is unable to perform the whole of his part 
of it, and the part which must be left unperformed forms a 
considerable portion of the whole, or does not admit of com- 
pensation in money, he is not entitled to obtain a decree for 
specific performance, But the Court may, at ‘the suit of the 
party direct the party in default to perform specifically so 
much of his part of the contract as he can perform, provided 
that the plaintiff relinquishes all claim to further performance, 
and al? right to compensation either for the deficiency, or for 
the loss or, damage sustained by him through the default of 
the defendant. á 
It is argued forthe appellant that an undivided co- 
parcener professing to sell the whole of an. item of joint family 
property for purposes not binding on the other co-parceners 
cannot perform the whole of his contract, as he has only a 
share in the property, that he cannot give a ° good title even to 
his share, as his right to it would be contingent on his getting 
it in a suit for partition, and that in any event all that he can 
get is a decree for the share belonging to his vendor on pay- 
ment of the full consideration under the latter part of the 
section. For the respondent it is argued that, as Courts in 
warking out the equities between the purchaser and the other 
co-parceners ina suit for partition would allot to the vendor 
the property conveyed by him, it cannot be said for certain 
that the vendor is. unable to perform his contract ‘and that 


consequently the purchaser is entitled to a decree directing, the . 


vendor to convey the property, leaving it to the purchaser to 
realise it as best as he can. 
R— 1% 
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There is a conflict of authority on the point. In Guru- 
swami v. Ganapailta | it was found that the agreement by the 
father to sell was not for necessity and was not binding on his 
minor son. Sir Charles Turner who delivered the judgment of 
the Full Bench observed imperfection of title in the seller is not 
sufficient by itself to justify the Court in refusing to award 
specific performance of a contract of sale. If the title be such 
as the seller can legally convey the purchaser has the right to 
claim the completion of the bargain, although the title he may 
thereby acquire may not be indefeasible, if a claim be brought 
by a third party. But the Court may not grant specific 
performance of the contract if the contract be made by a 
trustee in excess of his power or involves a breach of trust, 

The Full Bench called for a finding as to necessity and held 
that there was no justifying necessity, A decree was passed 
directing a sale by the father of his half share on receipt of one 
half of the’ purchase money on the ground that while the Judge 
was unable to enforce the sale in his entirety they considéred 
that to the extent of the father’s interest the respondent was 
entitled to insist on it if he thinks it ft to do so. The contract 
‘was entered into before the Spectfic Relief Act came into force 
and ithe | decision therefore doés not deal with S. 15.’ It i is 
however authority for the view that a co-parcener ean perform 
part of the contract to the extent of his share. In Kosuri 


‘Rama Raju v. Ivalury Ramalingam 2 the contract to sell was 


by one' of three members of a joint family. It was held by 
the Subordinate Judge that the contract was not binding on the 
other members of the family and the-suit was dismissed against 
all the defendants, as he considered it impossible to apportion 
the consideration for the sale and the property agreed to be 


‘conveyed. On Second Appeal Bashyam Aiyangar and Moore, 


JJ. held that the plaint disclosed no cause of action against the 
brothers who were not parties to the contract but that the plain- 
tiff was entitled to a decree for specific performance against the 
person who agreed to sell the property without any determipa- 
tion of the question whether the sale by him would or!would 
not bind’ the interest of the other defendants in the property. 
No authorities are cited nor is S. 15 of the Specific Relief Act 


' considéred. In Sreenivasa Reddi v. Sivarama Reddi 3 the suit 





1. I. Å R. 5 Mad. 337. 2, (1902) I. I» R. 26 M&d. 74. e 
3. (1908) I L, R. 32 Mad. 320, 


PART V.} . THE MADRAS LAW JOURNAL REPORTS. 147 
e 


was for specific performance of a contract by an undivided father 
to sell joint property. It was found that the son was not bound 
by the contract and a decree was passed directing the father 
to sell -his half share on receipt of one half of the consideration. 
On Second Appeal Sankaran Nair and Pinhey, JJ. were of opini- 
on'that S. 15 would only be applicable if the person who 
agreed to sell had no interest in any portion of the property 
agreed to be conveyed as in illustration (a) or is unable to con- 
vey such portion as in illustration (b) to the section.” The 
learned Judges followed Kosuri Ramaraju v. Ivalury Rama- 
‘ lingam } and decreed the specific-performance of the contract to 
sell the whole of the plaint property against the first defendant 
(who entered into the contract) without determining whether 
such contract would bind his son. Mr. Justice Sankaran Nair 
howevery took the opposite view in Davvur Subba v. Venkata- 
rami * which I refer to presently. In Subbaraya Reddi v, 
Vadlanindi Seshachalla Chetty > the contract was by an adult 
member,.of:a joint family acting for himself and as guardian of 
the minor co-parceners to sell an item of joint property. It 
was found that the contract was not binding on the minors and 
the lower Court dismissed the suit for specific performance 
against all the defendants including the person who entered 
into the contract. It was held on second appeal by Sir Arnold 
White, C. J. and Krishnaswami Aıyar, J. that Ss. 14 to 16 
of the Specific Relief Act do not enable such a contract to be 
separated as regards the person who entered into the contract 
and the person on whom it was not binding, that S. 17 of 
the Act precluded the passing of a decree against the share of 
the person contracting or a decree for the whole against such 
person but that the purchaser if he was willing to pay the 
whole of the purchase money was entitled to a decree directing 
the contracting party to convey his interest in the property. A 
distinction is sought to be-drawn between cases where a 
finding as'to the binding nature of the contract on the other 
patdies to the suit is or is not necessary and no opinion is ex- 
pressed as to whether the interpretation put on S, 15 in Srini- 
Vasa Reddi v. Sivaraina Reddit by Sankaran Nair aud Pinhey 
JJ., was correct. In Govinda Naicken v. Apathsahaya Ayyar 5, 
; 3. (1909) T L. R. 33, Mad. 359. 
4, (1908) I. L. R. 32 Mad. 320. 5. (1912) M W.N. 87, 
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the plaintiff sued to enforce the specific performance of an 
agreement by one of two divided brothers alleging that the 
defendant agreed. to have the sale-deed executed by himself and 
his divided.brother on his own account-and as guardian of the 


-minor son. The District Munsif dismissed the suit on the 


ground that Ss. 15 to 17 precluded him from granting a 
decree for specific performance of the contract to. sell the 


-entire house and- the plaintiff did not offer to purchase the 


defendants’ half om paying the full purchase money. The 
District Judge thought that there was nothing to prevent the 
plaintiff from getting a decree for the plaintiff being allowed to 
take-a sale-deed for. what it was worth but dimissed the suit on 
the ground:of delay. On second appeal it was held by Sundara 
Ayyar and Spencer, JJ. that the Court cannot direct execution 
of a deed which on its execution would be useless owing to 
the vendor having no title over part of the property. 

. In Nagiah v. Venkatarama Sastri! the contract was entered 
into by a' father who was the managing member of the family 
consisting of himself and his adult and minor sons. It was 
found that the contract was not binding on the sons and the 
suit was dismissed. It was held by Wallis and Ayling, [J. that 
S. 15 of the Specific Relief Act applied to cases where a mem- 
ber of an undivided family agrees to sell part of tle joint pro- 
perty in which he has only a share and that circumstance that 
an undivided father has an interest in every portion of the 
undivided property conveyed does not take the case out of the 
operation of the section. After referring to. Kosuri Rama Raju v. 
Ivalury Ramalingam 4 Sreenivasa Reddi v. Sivarama Reddi 3. 
Subbaraya Reddi v. Vadlamudı Seshachella Reddi + and Govinda 
Naicken v. Apathsahaya Atryar® the learned Judges observed. “To 
us, however, it appears that the consideration that an undivided 
father has an interest ın every part of the undivided property 
in no way takes the case out of the operation of the section 
which runs thus :—“ where a party to a contract is un- 
able to perform the whole of his part of it, and the part which 
must be: left unperformed forms a considerable portion of the 
whole * .*  * heis not entitled to bbtain a decree for 
specific performance.. We think the words of the section apply 


where a member of an undivided family agrees to sell part of 
I, * (1912) I. L. R. 37 Mad. 307, 2. (1902) I Ù. R. 26 Mad. 74. 
3. (1908) I. L. R. 32 Mad. 520 4, (1909) I. L. R. 33 Mad. 359, 
5. (1912) M. W. N. 87. 
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the joint property in which he has only a share ; and the pre- 
sent case is a particularly plain one, because according to the 
plaintiff's own evidence the 1st defendant agreed to get the 
other members of the family to execute the sale deed. Further 
the contract has been decided in the present suit not to be 
binding on the other members of the family, and to decree spe- 
cific performance against the 1st defendant only would be mere- 
ly encouraging useless litigation. We may add that Barret v. 
Ring! is no authority on the present point as the facts were en- 


tirely different. The plaintiff does not claim the benefit of the ° 


latter ‘part of S. 15 of the Specific Relief Act and we dis- 
miss the Second Appeal with costs.” In Subba v. Venkatrami 4 
the contract was entered into by an undivided father andit was 
found that it was not binding on the son. It was held by San- 
karan Nair and Spencer, JJ. that the plaintiff was not entitled 
to a decree for specific performance either against the father or 
the son. Referring to Nagiah v. Venkatarama Sastri 3, Sankaran 
Nair, J. Observed. “ A person is entitled to specific performance 
of a contract by a member of the Hindu family to sell his share 
of the family property. But there is no question of part per- 
formaycé in that case. Ifthe learned Judges intended to go 
further and lay down that if a junior member of a Hindu family 
agrees to sell any specific property belonging to his -family a 
decree may be passed against him to sell his share of that 
specific property. I am unable to agree with that view. Because 
the junior member is unable to perform the whole of his part of 
the contract by conveying the entire property agreed to be sold 
and for the same reason that he is not entitled to claim any 
specific property till partition, conveyance of a portion, is not 
a part of the contract “ as he can perform ” in the terms of 
S, 15 of the Specific Relief Act. On the view that a co-parcener 
cannot alienate any specific property no specific performance 
can be decreed.” 

Where a person sues for specific performance of an agree- 
ment to convey and simply impleads the party bound to carry 
out the agreement there is no necessity to determine the ques- 
tion of the vendor’s title, and the fact that the title which the 
purchaser may acquire might be defeasible by a third 
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the, purchaser 1s willing to take such title as the ,vendor has. 
But where a party seeking specific. performance: seeks to bind 
the interests of persons not parties to the contract alleging 
grounds which under.Hindu Law would bind their interests 
and enable the vendor to give a good title as against them and 
make them parties, it is difficult to see how the question as to the 
right of the contracting parties to convey any interest except his 
own can be.avoided anda decree passed the effect of which 
will merely be to create a multiplicity of suits. As pointed 


° out in Govinda Naicker v. Apatsahaya Ayyar, 1 the execution of 


a sale-deed by a person in respect of property which he has no 
right to alienate “ would be an act improper in itself as it is 
calculated to throw a cloud over the title of the other parties 
entitled to share in ‘the property and would give them a cause 
of ‘action for a suit”. With all respect it seems to me that the 
decsions in Kosuri Ramaraju v. Ivalury Ramalingam 2 and 
Sreenivasa Reddi v. Sivarama Reddi? which decide ‘that 
under such circumstances a decree should be passed against 
the contracting party even it the transaction has been found. 
not to be binding on his co-parceners would afford no protection 
to any of the parties and as pointed out in Nagiah v. Vankata- 
rama Sastrulu 4 would be merely encouraging useless liligation. 
I may add that Sankaran Nair, J. 'who was a party to 
Sreentvasa Reddi v, Sivarama Reddi 3 refused to pass sucha 
decree when the,same question came up before him for 
decision in, Subba ve Vankatarama 5, I do not think the Court 
ought to pass a decree directing a sale of the property order- 
ed to be conveyed when it finds that the person agreeing 
to convey was only a cO-parcener with others and the 
agreement would not bind their. intersts. Where the 
person contracting is the father or managing member of the 
family he stands in a fiduciary relationship to the other members 
(26 Mad. 553 ; 39 All. 447) and his contract to sell the entire 
item of joint family property for purposes not binding on them 
is a breach of duty and I do not think. Court ought to compel 
execution of a sale-deed in such cases of the.entire item of pro- 
perty leaving it to the other members to incur the expense and 
go through the trouble,of filing a suit to protect their interests. 

1, (1912) M. W. M. 87, 2, (1902) I. L. R,26 Mad. 74, 

3. (1908) I. L. R. 32 Mad 820. 4, (1912) I. L. R. 87 Mad, 387 R 
. 5. (1914) I. L R. 38 Mad, 1187, 
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(See Barkunta Barch v. Saheb Doss 2 and Guruswamt v. Gana- 
pathia 2.) There is however no objection to the share of the 
vendor. being ordered to be conveyed in cases where he can 
dispose of his share as he will then only be exercising his right 
‘without detriment to anybody else. : 


I am also of opinion that S. 15 of the Specific Relief Act 
applies to such cases. With all “deference | am unable to 
follow the reasoning of Sankaran‘ Nair, J. in Sreenivasa Reddi v. 


Sivaraima Reddi 3to the effect that S. 15 would have application 


only when the person agreeing to sell has no interest ‘in any 
portion of the property agreed to be sold. No such restriction 
appears in the section and the language applies to all cases where 
a party cannot perform the whole of ‘what he contracts to do 
‘whether such inability is due to his not- having a good title to 
the property agreed to be conveyed or hasa‘goud title over only 
a part: of the property. The section’ only reproduces the 
English Law with the difference that where the party elects to 
take what he can get he can only do so by. giving up claims to 
compensation ; and I can find no such distinction in any of 
the cases though joint tenants are entitled per tou et per mic in 
the joint property. I agree with the decision in Nagrah v. Ven- 
-hatarma Sasirulu *, that S.15 is applicable to cases where a 
father or a'’member of a joint family agrees to sell an item of 
joint property under circumstances that would not bind the 
other members. 


There are no texts which deal with the question of a mem- 
ber of an undivided family alienating property for his own 
private and individual purposes and there càn be little doubt 
that such an alienation ıs inconsistent with the strict theory of 
a joint and undivided family governed by the Mitakshara. As 
pointed out by Mayne “if any member were allowed from time 
to time to sell his share in the joint family property without 
severing himself from the family by partition he would be get- 
ting the advantages of a partition without submitting to its 
inconveniences, It would be like the case of partner who 
claimed the rights te withdraw his capital from the concern at 
pleasure without withdrawing. himself.” It is necessary to bear 
this aspect in mind when considering, whether, the same princi- 


1 Cal. LJ 32l.. 7 2, I.L,R 5 Mad 887, > 
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ples and equities should be applied where the matter rests on a 
eoniiae! as where the conveyance has been perfected. 


The recognition of the rights, of a purchaser for value has 
been, as pointed out by their Lordships of the Privy Council in 
Suraj Bunsi Koer v. Sheo Persad Singh,! “of gradual growth 
founded on the equity which the purchaser for value has to be 
allowed to stand in his vendors’ shoes and work out his rights 
by means of partition.” So,far as this Presidency is concerned 
it has been settled by a series of decisions commencing from 
Veerasami Goundan v, Ayyasami Goundan 2 that a.co-parcener 
can alienate for value not only his share in the entire joint 
family properties but also his share in a specific item. It was 
held in Venkatarama v. Meera Labbai, > that a purchaser from 
a member of an undivided Hindu family cannot sue for a par- 
tition of the item.sold to him and obtain an allotment by metes 
and bounds of ‘his vendor’s share in that portion of.the property. 
This decision was followed in Palani Konan v., Masa Konan +t, 
His remedy is therefore a suit for general partition, ,.When 
however the other co-parceners have alienated their shares also 
the purchaser from one of the coparceners can sue and get his 
share by partition of the item in which only other -pur¢hasers 
are interested. Jburamsa Rowther v. Tiruvenkatasaims1 Naick 5, 
So far as the other co-parceners are concerned *it is open 
to them to accept the transfer as valid and seek a partition 
with the purchaser of the only property in which such pur- 
chaser is interested. Subramaniya Chetti v. Padmanabha 
Chetty. 6 | | 


As regards thé share to which the alienee would be entitled 
the view taken by the Full Bench in Rangasamı v. Krishnayyan 8 
that the share should be computed with reference to the share 
of the joint-family at the date of the suit for partition filed by 
him and not the state of things that existed at the date of the 
alienation ; but a subsequent Full Bench of this Court in Chinna 
Pillai v. Kalimuthu Chetti 9 has taken the contrary view. It 
may therefore be taken as settled that that there is no fluctua- 
tion.in the share to. which the alienee is entitled and that his 





L (1879) I. L. R 6 Cal, 166 2. ‘1 Mad. H. C; R. 478, 

3, (1889) I. L. R18 Mad. 275, © 4.. {1896).I. L. R. 20 Mad. 248, 

5. 41910) I L.R. "34 Mad. 269. 6. (1896) I. L. R. 19 Mad. 267, 

7. (1910) I. L. R. 34 Mad. 269. 8 (1891) 1.L.R, 14 ‘Mad, 408, š 
9. (1910) L L.R 35 Mad. 47m7 `’ 
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share will be the share of the vendor at the date of the aliena- 
tion subject of course to the equities in. favour of the other 
members of the family against the transferor. 

The preponderance of authority isin favour of the view 
that the purchaser of the undivided share of, a member of a 
joint-family does not become a tenant in common with the 
other members. In Subba Rao v, Ananthanarayana Aiyar ! 
Sundara Ayyar and Benson, JJ. were inclined to the view that 
when a co-parcener alienates his share in joint property, the 
alienee holds the share as tenant in common with the cther co- 
parceners who as between themselves are joint tenants with 
respect of their own shares and Krishnaswami Ayyar, J. was 
inclined to this view in Chinnu Pillai v. Kalimuthu Chetii? A 
contrary view was taken in Maharaja of Bobbili v. Venkata- 
ramanjulu Naidu 3 and Manjaya v. Shanmuga, 4 which were 
referred to with approval bya Full .Bench of this Court -in 
Kota Balabadra Patro v, Khetra Doss. 5 where it was held that 
an alienee from a member of a joint Hindu. family was not 
entitled to possession of the alienor’s share as a tenant in com, 
mon and that his only remedy was to obtain by partition the 
share to which the alienor was entitled. 

As regards the nature of the equity which is recognised 
in favour of a purchaser for value of a co-parcener’s share it is 
purely a personal-right and is subject to any superior equities 
which the co-parcener may have against the alienor, In Dadu 
Sahib v. Muhammad Sultan Salıb? ıt was held that a purchaser 
from the purchaser of the share in the joint family pro- 
perties cannot enforce the equities which his vendor 
could have enforced and in Sabapathi Pillat v. Thandavaraya 
Odayar 8 it was held :that a purchaser in Court sale cannot 
claim a right of substitution but was only entitled to the pro- 
perties which were comprised in the sale certificate and which 
fell to the share of the co-parcener whose interests were sold 
in Court auction, As between the original parties the purchas- 
es has been held to be entitled to the share which the vendor 
may get in a suit for partition even though the property may 
not be the property “sold but another property which the vendor 
got for his share. 


1, (1912) 23 M’ L. J. 64. ` 2. (1910) I. b. R. 35 M. 47. (F, B.) 
3. (1914) I. L. R. 39 Mad 265. 4. (1913) I. L -R. 38 Mad. 884. 
* 5, (1916) 31 M. L. J. 275, 6. (1919) 39 M. L. J. 706, 

7. (1920) I. L. R, 43 Mad: 309, 
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I am unable to accept the contention that a co-parcener 
who agrees to sell an item of joint family ‘property and not 
merely his share in it is able to perform the contract merely be- 
Cause on the execution of a sale deed, the vendee will be ina 
position to file a suit for general partition and would, other things 
being equal, have the chance of getting the property sold allot- 
ted to the share of his vendor, The mere execution of a sale- 
deed is no performance when the vendor has no exclusive 
title and cannot put the purchaser ‘in possession owing to the 


` superior claims of his co-parceners, When a person agrees to 
‘sell property professing to have an absolute power of disposal 


over it and it is found that it is joint-family property in which 
he as a co-parcener has only got a share and that the agreement 
is not binding on the other co-parceners. I do not think he can 
perform the contract in its entirety. His chance of getting the 
property may be defeated by the other co- ~parceners suing fora 
partition of the particular item alienated and in a suit for 
partition they may have superior claims or there may not be 
other properties which can be given to the co-parcener in lieu 
of their shares in the property alienated. The view that ‘the 
alienee from a co-parcener becomes a tenant in commop with 
the other co-parceners has not been accepted ın the decisions 
I have referred to and it is now settled the alienees*of a share 
has only an equity to work out his rights by partition. Having 
regard to the fact that the alienation of a share by a co- 
parcener without the consent of the others is opposed to the 
spirit of the joint-family system and that it places the other 
members in a disądvantageous position, as the alienor still 
remains a member of the joint-family while conveying his 
share as also to the fact that it gives the right to an alenee of 
a small item of family property to disrupt the family by filing 
a suit for general partition. I do not think Courts ought to 
put a person whose claim rests on a purely executory contract 
in the position of a person who by reason of an executed con- 
veyance and the payment of consideration has acquired rights 
which on equitable grounds Courts consider it desirable’ to 
work out in a suit for partition. When the matter rests merely 
on a contract which under S. 55 of the Transfer of Property Act 
gives a person no énterest in the immovable property the hard- 
ship to the other members of the family is an element to bẹ 
taken into consideration in the exercise of the discretion, 
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Moreover the Court ought not to hold the vendor capable of 
performance where all that can be predicated is that if the other 
coparceners do not file a suit for partition of the item alienated 
or there exist other properties which.can be allotted to him on 
a general partition so as without defeating any equities between 
the alienor and the other members to enable the Court to allot 
the alienated properties to the vendee. 


The preponderance of authority is against the view con- 
tended for by the respondent. In Nida Mariht Mukkanii v. 
Thammana Raimayya! and Srinivasa Reddi v. Sitvarama 
Reddi ? the effect of S. 15 of the Specific Relief Act is 
not considered and the Court thought that his right to 
convey need not be gone into. In cases where relief 
was given in respect of contract prior to the Specific 
Relief Act the direction was to convey the share of the vendor 
on an abatement of the price of the purchaser so desired and 
in subsequent cases his right to convey was left either for 
determination in another suit or when it was held to be want- 
ing his suit was either dismissed or if he chose the share of the 
vendor was decreed on payment of the full consideration. 


It is conceded that a co-parcener who agrees to sell joint 
poperty cannot enforce specific performance against the pur- 
chaser where the agreement is not binding on the other co- 
parceners as he has not a title to convey the entire property. 
The chance of his getting the properties allotted.on the partition 
is not in such cases equivalent to his ability to perform the 
contract. It is difficult to see how in the converse case it can 
be held that the person agreeing can perform the contract in 
its entirety. ` } 

I am of opinion that a co-parcener who agrees to convey 
an item of joint-family property for purposes personal to him- 
self and not binding on the other co-parceners cannot perform 
his contract in its entirety and that the case falls within the 
first portion of S. 15 of the Specific Relief Act. 


The next question is whether specific performance can be 
decreed if the plaintiff is willing to take a conveyance of the 
share of the co-parcener on his paying the full consideration. 
I am of opinion that there is nothing to prevent the Court 
from doing this. The decision of the Full Bench in 


—_—_————_. ne A 
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Chinnu Pillai v, Kalhmuthu Chetty | as finally settled that the 
share of, the alienee from the co-parcener is fixed with 
reference to what it was at the date of the alienation 
and is not fluctuating. with. reference to subsequent events. 
The. co-parcener has ashare in each item of the joint 
family, property and there is no difficulty in determining the 
share of a co-parcener ona given date. Joint tenants are 
seized a “per mie et per tout” and, as between themselves, have 
separate rights, On the date of the agreement to convey the 
person contracting to sell would have a share determined hy 
the number of the co-parceners and the authorities in this 
Presidency having given the co-parcener a right to alienate his 
share ina specific item of property, there is no reason why he 
should not be directed to sell his share especially as that share 
is not subject to subsequent fluctuation, If the purchaser iS 
willing to pay the full consideration, waive all claim to com- 
pensation of damage and take only the share which his vendor 
is, entitled, to, nobody can possibly. be prejudiced while on, the 
other hand it may be distinctly to advantage of the vendor 
and co-parcener. Moreover there is, nothing to prevent the 
person, in whose favour the agreement is entered into from 
filing a sujt for damages obtaining a decree and attaching and 
bringing to sale the share of the person who contracted to sell 
thereby effecting indirectly what could be done directly if the 
Court grants, him the share. 


The English decisions on the subjeet of specific per- 
formance where a party is only entitled toa share are not 
uniform, and the latter part of S.15 of the Specific, Relief Act 
is a clear departure from the English rule as to abatement or 
compensation when specific performance of part of a contract 
is decreed. 

In, Lumley, v. Ravenscroft 4 Lord Lindley stated the general 
rule to be’ that i in the absen.ge of mis representation qr mis- 
conduct when „a person is jointly interested in an estate 
with another person and purports to deal with the entirety 
specific performance will not be granted’ against hiar as 
to his share and that his remedy was only remedy- by 
way of damages. But in Hester v, Pearce 3 specific performance 
was granted of æ contract relating to an undivided' moiety of 

L (1Q10).1. L. R. 35M. 47. 2, 1895, I. Q. B. 683, e 
: 3, (1900) 1 Ch, 341. 
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mineral ‘property. In Burrow v. Cammell 1 a defendant who 
was entitled only to a moiety of the premises agreed to be sold 
was directed to perform specifically so much as she-was able to 
perform with a proportionate abatement in this consideration. 
In Hooper v. Smarl it was held that where. the vendors. 
were entitled only to a moiety of the property agreed to be 
sold specific performance was decreed of the moiety wéth the 
abatement of the one half of the purchase money. 


So far as the decisions in India go specific performarice 


has been decreed of the share to which the vendor was entitl- ° 


ed if the purchaser would take it. In Gurusami v. Ganapathia 3 
a decree’ was passed directing conveyance of fhe half share to’ 
which the party contracting was entitled: The fact that section 
15 would be a bar to the abatement in the price ordered does 
not affect the granting of the relief as to the share if the pur- 
chaser is willing to take it without claiming any abatement in the 
price, In Srinivasa Reddi v. Sivarama Reddi 4 it was held that 
the plaintiff was entitled to a decree for a specific performance 


directing the conveyance of the vendor’s share if he paid con- ’ 


sideration. In Shama v. Kumad5® where a member of a 
family governed by ‘the Mithatshara purported to sell the whole 
property and the agreement was found not to be binding on 
the other members specific performance of the contract in 
respect of the one fourth share of the defendant was ordered 
without any abatement in the price. Tn Deen Dayal v. Jugdeep 
Narayan © their Lordships of the Privy Council while directirig 
possession of property sold in execution of a decree to be given 
back to the coparceners added a declaration that the appellant 
as purchaser in execution sale acquired the share and interest 
of the judgment debtor in that property and was entitled to 
take proceedings to have that share ascertained. They only 
refrained from specifying the share as it may be that the wife 
of the judgment-debtor and mother of plaintiff may be entitled’ 
to a share. In 5 Cal. 175 the decree setting aside the execu- 
tign sale in its entirety was set aside and’a declaration granted 


“that by virtue of the execution sale to them the respondents 


acquire only the third undivided share * * which belonged to 


Adit Sahai with such power of ascertaining the.extent of such 





l. 19 Ch, D, 181.. 2, L. R, 18 €q..683. 
3: Teb, R. 5 Mat:337: ° ds (4909)-I. b. R, 33-Mad352. 
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third part a share by means of partition as Adit Sahai possess- 
ed in his lifetime.” 

I am of opionion that in all cases where the plaintiff elects 
to take the share on payment of the full consideration agreed 
upon the share of the vendor on the date of the contract 
should be specified. 

My answer to the question is that S. 15 Specific Relief 
Act applies to cases covered by the order of reference and that 
specific performance cannot be granted of the contract so as 


. to direct execution of a conveyance of the entire property but 


that it is open to the purchaser to get specific performance so 
far as the share of the vendor is concerned on payment of the 
consideration agreed upon without any abatement. 
C. A. S. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND 
MR. JUSTICE KRISHNAN. 
Vemureddi Babureddi ` ... Petitioner” (1st accused 
| | in Preliminary Register 
case No. 2 of 1921 on 
ew a the file of the Coyrt of 
the 2nd class Magistrate 
of Kovir). > 


In. C. M. P. No. 979 of 1921. 
F. T. Ward, Pleader for Vemu- 
reddi Babureddi ... Petitioner. 


Practioe—Counsel cited as witness—Right to appear as counsel. 

A pleader does not becgme incompetent to appear for one of the parties in a 
cause merely by reason of his being cited as a witness therein. The rule as to the 
exclusion of witnesses from court antil they bave been examined has no application 
to solicitors and counsel appearing to conduct the case on behalf of a party 


Petition under Ss, 435 and 439 of the Code of Criminal 
Procedure, 1898, and, S. 107 of the Government of India Act 
praying the High Court to revise the order of the Court of the 
2nd class Magistrate < of. Kovur dated 14th March 1921 in Pre- 
liminary Register case No. 2 of 1921. 

Petition under S. 107 of the Government of India Act under 
the circumstances stated in the affidavit filed therewith the High 
Court will be pleased to issue an order setting aside the ruling 
of the court of thé Second Class Magistrate of Kovur, dated, 
> “Cr RS. No. 224 of 1921 (Cr. R, P. No 176 of 1921) and C. M. P. No. 979 df 


‘ 1921, lst April, 1921, 
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the 14th day of March 1921. Preliminary Register Case No. 2 
of 1921 and allowing the petitioner herein to appear and defend 
on behalf of the 1st accused in the said case. 

S. Swaminadhan, T. R. Ramachandra Iyer, A. Krishna- 
swami Iyer and K. Balasubramanta Iyer for the Petitioner. 


J. C. Adam (Public Prosecutor) for the Crown. 


The Court delivered the following 

Order:—These are applications put in by Mr. F. T. 
Ward, a first Grade Pleader of Nellore and by his client the 
Ist accused in a murder case, under S. 107 of the Govern- 
ment of India Act and S. 435 Criminal Procedure Code, to 
set aside an order of the 2nd class Magistrate’ of Kovur 
debarring Mr. Ward from appearing as Counsel for the ist 
accused at the preliminary inquiry on the ground ‘that his name 
appears in a supplemental list of witnesses put in by the 
prosecution as 42nd witness for the prosecution, Such an order 
is wholly unprecedented and is not supported by any of the 
cases referred to in the order. The Magistrate states that as a 
prosecution witness Mr. Ward cannot sit in Court on the 
accused's behalf until he is called in for examination in due 
order hy the prosecution. The rule asto the exclusion of 
witnesses from Court until they have been examined is not 
without excdptions. It does not extend to the parties them- 
selves in civil cases so long as they conduct themselves 
properly, or to their solicitors whose assistance is neces- 
sary forthe proper conduct of the case. Roscoe’s Nisi Prius 
Vol. 1 page 159, 18th Edn. The same rule applies in Criminal 
Cases: Roscoe’s CriminalyEvidence page 114,,13th Edn; and it 
has never ‘been suggested that the fact that in England the 
accused is now a competent witness justifies his exclusion 
from the court during the trial. There are even stronger reasons 
for not applying the rule to the Counsel of the parties who have 
to conduct the case and this is apparently the first case of its 
application to them which has come before a superior Court. 
e In our opinion the rule does not apply to Counsel either in 
England or in India and further ıt would not be easy to 


reconcile its application to them with the provisions of S. 340. 


Criminal Procedure Code. The Bar Council has no boubt 
laid down for the guidance of the. profession certain rules as to 
refysing retainers or withdrawing from the case where they are 
summoned as witnesses, See Weston and others v. Peary Mohan 
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‘Dass, + But there is nothing in those rules.to suggest that circum- 


stances which may make it desirable for a counsel not to appear 
render his appearance illegal, On the contrary the rules in 
question are for the guidance of Counsel in the exercise of 
their legal right to appear or refuse to appear. It might be 
otherwise if by appearing in a case a counsel became incom- 
petent to be a witness. It is however now well-settled that 
there is no such incompetency, as held by Woodroffe J. in the 
case cited un the authority of Cobbeit v, Hudson 1 and Corea v. 
Peiris # where a counsel in the case gave evidence and no 
objection was taken to the propriety of his so doing in the 
particular circumstances of that case. 


Further it cannot be said at the present stage of the case 
and on the materials before us that there are circumstances 
which make it desirable that Mr. Ward should retire from the 
the case. It is not suggested that he knows anything about the 
alleged murder itself. Al that it is suggested is that he acted 
for the Ist accused in certain civil matters which may have 
afforded a motive for the crime; and even as to these matters 
as pointed out by the Public Prosecutor, it may be open to 
him to plead privilege. The order of the Magistrate must be 
set aside, 

A. V. V. ———— a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM; 
Arumugam Pillai (minor) by ... Appellani* (1st Respondent 


mother and guårdian ‘Judgment debtor.) 
Gomathi Ammal. 
v, 
N. P. R. M. V. R. M. ... Respondent (Petitioner decree 
Alagappa Chettiar holder.) 


Civi! Procedure Code, O. 34, R. 14—Simple money deoree—Execution sought 
against property mortgaged—Mort gage unenforceable. 

` Unless there is a subsisting mortgage on which a suit for sale can be b1 ought 
there is no scope for the operation of O. 84, R. 14 of the Ciyil Procedure Code. 
Where therefore a mortgage js ineffective for non-compliance with statutory 
requirements or where it no longer subsists as a mortgage, O. 34, R. 14 of the 
C. P. Code will not bar a sale of the properties in execution of a money decree. 


*A. A. O No. 287 of 1920. ; , 10th February, 1921. 
1. '{1913) I.L. R. 40 Cal. 898. ` 2. (1852). E.&BI1l. » 


3. (1909) A Ç. 549. 
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Appeal against thelorder é¢nted the 20th September, 1920 
of the Court of the Subordinate Judge of Tuticorin in E. P. 
No. 27 of 1920 in O, S. No. 85 of 1916. 


K. Jagannadha Atyar and S. Subramanta Atyar for 
appellant. i 

T. R. Venkalrama Sastri and K. S. Sankara Atyar for 
respondence, 

The Court delivered the following 

Judgments :—Spencer, J. :—Il agree with the learned Sub- 
ordinate Judge that the provisions of O. 34, R. 14 of the Civil 
Procedure Code do not apply to the facts of this case as the 
money decree obtained by the respondent was not strictly 
in satisfaction of a claim arising under the mortgage. It 
appears that the bond was not valid as a mortgage on account 
of the minor’s guardian -having failed to obtain the leave of the 
Court under S. 29 of the Guardian and Wards Act to charge 
the minor’s immoveable property. _ , 

The decree declared that the debt might be recovered 
from the property that was made subject to the mortgage and 
from the ist defendants’ other properties. 


Assuming that these words were intended to create a 
charge the case of Sowbagia Ammal v. Manicka Mudaltar } 
cited in the Lower. Court’s order is an authority for holding 
that O. 34, R. 14 of the Civil Procedure Code will not operate 
as a bar to the sale of such property. Hem Ban v. Bthari Gtr ? 
is a similar case of a charge created by a decree though the 
decree was a compromise decree, Gobinda Chaudra Palv, 
Kailas Chandra Pal 3 wasa case ofa charge created by the 
act of the parties in the shape of a security bond, the property 
being also subject to another mortgage. It is therefore dis- 
tinguishable. It does not transpire from the report of that 
case why a money decree only was passed on the security bond. 
Madho Prasad Singh v. Baij Nath 4 a case ot an oral disclaimer 
of mortgage right has been distinguished in Chadi Lal v. Seadat- 
untnissa Bibi 5, Suraj Narain Singh v. Jagbali Shukul & isto the 
same effect. I am, unable to understand how Narsingh 
Das v. Munna 1 can be sustained as good law on the facts 

1, (1917) 33 M. L. J. 601. 


2, (1905) I, L. R. 28 All, 58. 3. (1917) I. L? R, 45 Cal, 530. 
„4 (1905) 2 All. L. J. 356." 5. (1916) I L. R. 89 All. 86, 
6. (1920) I. L. R. 42 A, 566, | 7 (1909) 6 ALL L. J. 731. 


R—21. 


Gomathi 
Ammal 


v 
Alagappa 
Chettiar. 


Spencer, J. 


Ramesam, J. 


Gomathi 
Ammal 


v, 
Alagappa 
Chettiar. 


Spence 


l 


162 THE MADRAS LAW JOURNAL REPORTS.  [YOL. XDI. 


that appear from the judgment -which do not seem to be 
on alljfours with those in Madho ‘Prasad)Singh v. Baij Nath 1, 

I am of opinion that where the mortgage right is extin- 
guished by limitation or by compromise or is in some way in- 
effective through some legal defect, O. 34, R. 14 of the Civil 
Procedure Code will not bar a sale in execution of a simple 
money decree, 


The appeal against order fails and is dismissed with costs. 

Ramesam, J.:—I agree. The only point argued by the 
appellant is that the property cannot bo sold in the present exe- 
cution proceedings without bringing a fresh suit for sale and 
reliance is placed on O. 34, R. 14 of the Civil Procedure 
Code, 


Ini the frst place we construe the decree as giving 
no charge and this is conceded by the respondent. That 
being so, there is no need to apply the decision in 
Sowbagia Ammal v. Manicka Mudaliar 2 and the case in 
Gobinda Chandra Pal v. Kailas Chandra Pail 3 is not applicable 
as the facts of that case show that, in the suit on the security 
bond, there was a decree declaring a lien though why such a 
decree was passed is not clear from the report. e 


The appellant’s contention ıs next based on the cases in 
Narsing Das v. Munna + and in Madho Prasad Singh v. Baty 
Nath 1, The former case was cited in argument in the case 
of Chadi Lal v. Seadat Un-nissa Bibi 5 and not expressly referred 
to in the judgment. In my opinion the cases of Chadi Lal v. 
Seadat Un-nissa Bibi’ and Suraj Narain Singh v. * Jagbali 
Shukul © which fellows it, lay down the correct principle viz., 
that, unless there is a‘subsisting mortgage on which a suit for 
sale can be brough,t there is no scope for the operation of 
O. 34, R. 14 of the Civil Procedure Code. The case in Madho 
Prasad Singk v. Batj Nath! was no doubt followed ip 
Kishen Lal v. Umrao Singh 7, but in view of the actual 
decision in the latter case, v1z., that the sale when in fact held, 
in contravention of S. 99 of the Transfer of’ Property Act 
(O. 34, R. 14) is not void the approval of the former case is not 


1, (1905) 2 All. L. J. 356. 2. (1917) 33M. L J. 601. 
3, (1917) L L. Ry 45 Cal. 580 4, (1909) 6 AIL L. J. 73L. | 
5. °(1916) L L. R 39 All, 86 6. (1920) T. L. R. 42 AIJ. 566. 


7. (1908) I. L R. 30 All 146, 
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of much force, The former case i. e. Madho Prasad Singh v. 
Baij Nath | has been also distinguished in Chadi Lal v. Seadat 
Un-nissa Bibi 2. I doubt whether, after the disclaimer of the 
mortgage by the mortgagee in the former case it was really 
open to him to file a suit for sale on it. I rather think he 
would have been precluded from doing so. Anyhow it was only 
because it was conceded before the learned Judges (Banerjee 
and Richards, JJ.) that the mortgage was still subsisting that 
the case was decided in the way it was (See Chadi Lal v. 


Seadat Un-nissa Bibt1 ?. As to Heim Ban v. Bihari Gir? I ' 


observe that it was distinguished in Ganesh Singh v. Debt 
Singh t and though I am not able to follow the ground of the 
distinction for I see that the decree in the former case was a 
compromise decree ; still ıt may be that it can be distinguished 
on another ground. There seems to have been a charge given 
in the decree and possibly the decree was merely declaratory 
in its nature. If so, the case might have,been correctly 
decided. If it were not so, I am inclined to dissent from ıt, 
having regard to the principle now laid down by the same 
Court in the latter cases with which I agree. The result is 
the appeal fails and is dismissed with costs. In view of the 
statement by the decree-holder in column 10 of his petition, 
“There is afso the mortgage right”, I think it must be made 
clear in the proclamation, before the remaining properties are 
brought to sale that there is no such right subsisting ın the 
decree-holder. 
A. V. V. ——— Appeal Dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 


RAMESAMN. 
Narayanasamy Naicker 


and another ... Appellants * (Plaintifs.) 
v. 
Periasamy Odayar ... Respondent (Defendant.) 


* Limitation Act, Art. 134,141, 144 and 148— Mortgage with possession by 
last male owner— Transfer by mortgagee as absolute owner— Suit for redemption 
by reversioner— Limitation. 

“R. a Hindu owning certain properties mortgaged them with possession in 1866 
and died thereafter, leaving only daughters. The mortgagee sold the properties 
—————__—— lo OO OOO 


*S, A. No. 289 of 1920. , 2nd February, 1921. 


ei, (1905) 2 All. L. J, 356. 2. (1916)I L.R 39 Alb 36. 
8, (1905) L L. R. 28 All. 58, 4 (1910) I.L. R 32 All. 377, 
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absolutely to the defendant in 1900 and gave him possession. The last|surviving 
daughter of R. died in 1906 and in 1914 the daughters’ sons of R. brought a suit 
for 1edemption asd possession of the mortgaged properties, 

Held, that the suit was governed by Art. 134 and not by Arts. 141, 144 or 148 of 


the Limitation Act and that it was barred by limitation. 
Scope of Art. 141 of the Limitation Act discussed by Ramesam, J 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in Appeal Suit No, 195 of 
1918, preferred against the decree of the Court of the District 
Munsif of Valangiman in Original Suit No. 35 of 1917. 

K. P. M. Menon and G. K. Narayan for 2nd appellant. 

T. R. Venkatrama Sastri and T, S. Anantarama Aiyar for 


respondent. 


The Court delivered the following 
Judgments :—Spencer, J. :—In the course of full and able 


arguments on either side to which we have listened, no reported 
case has been cited in which a question arose of a choice bet- 
ween the applicgtion of Art. 134 or 141 of the Limitation Act. 
Kannusami Thanjirayan v. Muthusami Pillai } was an instance 
of a conflict between Art. 134 and Art. 144. I then observed 
that it was clear that the plaintiff could not have resort 
to Art. 144 unless he first showed that Art. 134 was ipapph- 
cable, the reason being that Art. 144 is the residuary article 
for suits for the possession of immoveable proferty, as is 
indicated by the words “ not hereby otherwise specially pro- 
vided for.” 

There ıs no indication that Art. 134 should not be 
applied to suits for possession of 1mmoveable property, which 
but for that article. might have been governed by the period 
of limitation prescribed in Art. 141, In Seeti Kutti v. Kunhi 
Pathumma 2 the Learned Chief Justice after discussing the law 
of limitation applicable to similar actions under the English | 
Act pointed out that Art. 134 of the Indian Limitation Act 
was in its origin whollyiself-contained and- was not appended 
as a proviso to any of the sections, Areversioner’s disability to 
sue for possession while a Hindu female ıs the owner In 
possession of the estate has not been treated by the legislature 
on the same footing as the disability of a minor, an idiot, or 
an insane person, ın whose favour by S. 6 of the Act an extra 
period las been “allowed for instituting their suits whatever 


pm ssss98989898909099 
1, (1916) 5 Law Weekly 250. 2, (1917) I. L. R. 40 Mad. 1040, ° 
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may be the article applicable to a suit of the same description 
by a person not so disabled. 

The transfer by the mortgagee Vasideva Naick of the 
absolute title to the defendant was in 1900. A perusal of 
Exhibit III leaves no doubt in my mind that it was an absolute 
sale for good consideration. Kaveri Ammal the last female 
owner died in 1906. She had 6 years before her death to sue 
under Art. 134 to recover the property, and the plaintiff had 6 
years after her death till 1912, but he neglected to move in the 
matter till 1914. 

Kaveri Ammal’s quiescence during those first six years will 
not amount to an act of alienation which the reversioner on 
succeeding to the estate can sue to set aside. Both were 
equally negligent in preserving the interests of the mortgagor 
which they in turn represented. 

The Subordinate Judge was therefore right i in holding that 
the present suit in respect of the 1/5th. share of lands and house 
mortgaged by the last male owner in 1866 and afterwards 
transferred by the mortgagee in 1900 was time-barred under 
Art. 134. The plaintiff's claim for a 3/5th share of lands 
and house alleged to have been sold in 1865 is barred by 
adverse possession that commenced during the life-time of the 
last male owner, and he failed to prove that, there was any 
other 1/5th share of the house ‘still remaining unalienated. 
The result is that the Second Appeal fails and is dismissed 
with costs. 

Ramesam, J.—The subject matter of the suit is a house and 
4/5th share of certain lands. It is common ground that one 
Rangaswamy Naicker was the original owner ‘of 4/5th share of 
the house and 4/5th share of the lands, Whether he was also 
owner of the remaining 1/5th share of the house will be dealt 
with latter on. Rangaswamy died in 1867 leaving three daugh- 
ters and the youngest of these who survived the others died in 
1906. The plaintiffs who are daughter’s sons of Rangaswamy 
being the sole reversioners, brought this suit in' 1914, that is, 
within’ 12 years after the death of the last daughter, to recover 


possession of the properties. The defence is (1) as to 1/5th 


share in the house and a like share in the lands, they were mort- 
gaged'by Rangaswamy in 1866,-with possession to one Vasudeva 
who sold the property 1n 1900 to the defendant and hence the 
suit is barred by limitation under Art. 134 of the limitatton Act ; f 


Narayana- 
samy 
Natcker 
v. 
Periasamy 
Odayar. 


Spəncer, J. 


Ramesam, J. 


Narayaha- 
samy 
Naicker 
V, 
Periasamy 
Odayar. 


Ramesam , 


166 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLI. 


(2) As to 3/5th share in the house and a like sharein the lands 
they were sold with Rangaswamy’s consent in 1865, by Appavu, 
a mortgagee of Rangaswamy for discharging the mortgage debt, 
to Vasudeva, who sold them to the defendant in 1900. 

_ It 1s suggested for the appellant that there is a 1/5th share 
of the house, belonging to Rangaswamy and left untouched by 
these transactions, and the plaintiff is entitled to a decree for 
this share as ‘his suit is obviously not barred having regard to 
Art. 141 of the Limitation Act. It does not appear that the 
plaintiff made this claim in the courts below. Having regard 
to the fact that the owiership: in the village depended on the 
Pangu right or share in a mirasi village and share in the house 
generally corresponded with the sharelin the lands and to the 
fact that Rangaswamy purchased 1/5th share in the house and a 
like share in the lands from his‘ brother Ramaswmy and had 
3/5th share in both, in his own right, it does not appear that 
Rangaswamy had’ever possessed the remaining 1/5th share in 
the house by purchase or otherwise. There is no evidence on 
record to support the right of Rangaswamy to more than a 4/5th 
share of the house. On this ground, the last contention of the 
appellant must be negatived. . 

As to the lands said ‘to be sold in 1865, it appears that the 
sale deed of 1865 was unregistered and the appellant also con- 
tends that the secondary evidence of the sale deed has been 
wrongly admitted. But there is other evidence in the case in- 
cluding plaintiff’s admissions from which it can be reasonably 
inferred that Vasudeva got into possession in 1865 under an 
attempted sale whether the sale was valid or not, and adverse 
possession began during the life time of Rangaswamy-as found 
by the Subordinate Judge. If so, the appellant’s case fails as 
to the 3/5 share also, a l 

The only portion that.remains to be considered is the 1/5th 
share mortgaged in 1866 and this turns ona pure question of 
law viz., whether Art. 141 or Art. 134 applies to the case. At 
the outset, I may point out that the transfer of 1900 was ac- 
companied by possession, thus avoiding the difficult question 
discussed in Seeti Kutti v, Kunhi Pathumma 1. As it is clear that 
the language of Art. 134 applies literally, the argument for the 
appellant may be*stated.at its, best inthe form that where Art. 


- *1. (1917) I. L. R; 40 Mad. 1040 ; 38 M. L., J. 820 (F. B.) . 
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141 is applicable as well as another article, the former prevails 
and as an illustration, the case in Runcho Das v. Parvati Bat, } 
was relied on where it was held that Art. 144 did not apply 
and Art. 141 applied. The obvious reply to the argument so 
far as it relates to Art. 144 is that, that case was not a case to 
which both articles apply, as Art. 144 by its language can never 
be applied if there ıs another article which is applicable. But, 
the main argument has still to be considered as to other articles. 
The articles deaJing with suits for recovery of immoveable pro- 


perty including, for this purpose, the suit described in Art. 148 . 


also—are Arts. 134 to 144 and Art. 148. Omitting Art. 144 
from consideration on the ground that it cannot apply where 
any other article applies, those that remain are Arts. 134 to 143 
and 148. As to them, it is contended for the appellant that 
wherever a suit falls under Art, 141 and also under any one 
of the other articles, the former ought to prevail as, since the 
enactment of Limitation Act of 1871, the intention of the 
Legislature was to do away with the rule that prevailed under 
the Limitation Act of 1859, viz, that adverse possession against 
the widow is also adverse possession against the reversioner 
(See Nobin Chandra v. Guru Pershad ?, and to give the re- 
versiorfer the benefit of a longer period of limitation. Now 
the suits.of Hindu reversioners which may fall under any of 
the Arts. 134 to 140, 142, 143 and 148 (and to which Art. 141 
may seem also to apply) may be. divided into three classes : 


(1) Suits where the cause of action has accrued during the 
life-time of the last male owner or his predecessor in title and 
the period of limitation under the specific article has expired 
during the life time of one of the intermediate female owners, 
Will Art. 141 help the reversioner in such a case and extend 
the period under the Specific article to twelve years beyond 
the death of the female and enable him to recover the property ? 
The appellant’s Counsel concedes that Art. 141 does not apply 
to such cases and the reason he gives is that the reversioner 1s 
not‘ entitled’ within the meaning of Art. 141, to recover 
possession, for, the right would be already barred in these 


cases. 
(2) Suits where the cause of action ja accrued during the 
life-time of the last owner or his predecessor in title, but 
1. (1899) I L R. 23 Bom 725 ° 2 (}358)B L R F.B. Ralidg 1008. 
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the period of limitation under the specific article has not 
expired during the life-time of-intermediate female owners, 
In such a case, the period of limitation has only partly run, 
leaving a balance of the period within which the suit may be 
brought by the reversioner successfully. In such a case, will 
the reversioner’s suit be governed by Art. 141 so as to give 
him a period of 12 years from the death of the female—which 
will be longer than the balance left under the other article, 
except in the case of a suit under Art. 148 when the result of 


. applying Art. 141 may be even to cut down the period given 


by Art. 148 ? The appellant’s Counsel concedes that Art. 141 
does not govern such a case. But his former reason that the 
reversioner is not entitled on the death of the female 
is not available to him here for, in this case, the reversioner is 
entitled to possession on the death of the female, whatever 
article is applied. Why should Art. 141 be construed so as to 
exclude this class of cases if the appellant’s contention that 
Art. 141 should‘be applied to all cases to which it apparently 
applies is correct. 

(3) Where the cause of action accrued, not, during the life 
time of the last male owner or his predecessor in title, but, 
after his death and during or at the end of the life f the 
intervening female cases falling under this clas, cannot be 
governed by Arts. 136 and 137 but the other Arts. (134, 
135,.138 to 140, 142 and 143 and 148) may be applicable 
to them. As to these the appellant’s Counsel contends that 
notwithstanding the applicability of any one of these specific 
articles, Art. 141 applies also to the suit and prevails over the 
other articles if it i$ for the benefit of the reversioner. This last 
qualification has to be added, for, ın a suit of the kind describ- 
ed in Art. 148, the application of Art. 141 may have the effect 
of cutting down the period of 60 years. This argument of the 
appellant's Counsel depends on the construction of the words 
‘entitled to possession’ as meaning ‘entitled to recover posses- 
sion on any cause of action’ thus giving a wide scope to the 
suits described under Art. 141, and, further, apart from the 
anomaly of giving no explanation why ite should not govern 
the second class of cases mentioned by me involves the follow- 
ing two propositions : 

(t) The articles of the Limitation Act may be overlapping. 
.Two articles may be both applicable to the same class of suits, 
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(2) That, the Court can pick and choose from the articles 
that which ought to be applied to the case, sometimes one and 
sometimes the other, whichever gives the longer period of limita- 
tion with reference to the facts of each case. There is no warrant 
for these propositions and I do not understand the cases in Ishur 
Chandar Bahadur v, Jibun Kumari Bibt! and Nathen Chetti 
v. Sundra Raja Ayyangar 2 as supporting the first proposition. 
There 1s always one article applicable to a case and the Court 
has to find it though more than one may seem to be applicable 


and such a construction of the various articles has to be adopt- ° 


ed as to confine each article to one exclusive category of suits, 
One principle in the working out of this process is the maxim 
Generalia Spectalibus non-derogant, specialia derogant gener- 
alrbits, 

The second proposition is still more untenable and the 
fact, that the appellant’s argument involves it, is a very strong 
argument against it. Itis true that this strong argument 1s 
furnished only by bringing in suits described in Art, 148 for 
consideration among the suits. for recovery of immoveable pro- 
perty. If ıt is said that such suits are only suits to redeem and 
there is no analogy between Art. 148 and the other articles (134 
135, 138 to 140, 142 and 143) the reply is that the suit under 
Art, 134 is ¢ertainly analogous to the suit under Art. 148. Both 
are based on a mortgage ; even in Art. 148, the suit may be 

‘discribed as a suit to recover the property if it is the plaintiff’s 
case that a mortgage is discharged ; and even ina suit under 
“Art. 134 the appropriate relief against a transferee is a decree 
for redemption as the transferee gets by the transfer at least 
the rights of his transferor. In this light I would construe 
Art. 141 to cover only those cases in which the cause of action 
is simply the death of the female and the only obstacle to the 
reversioner seeking to obtain possession is either an act of the 
female or her inaction—in either case resulting in the loss of 
possession to a stranger and the need of a suit on behalf of the 
reversioner. It does not cover cases where the cause of action 
includes something more beyond this e~s g. a transaction by the 
last male owner such as a mortgage (Art: 148) a mortgage by 
him and transfer by the mortgagee (Art. 134) a purchase in 
Court auction (Art. 138), a lease (Art. 139) or a carving by him 


e1. (1888) I. L. R. 16 Cal.'25. 
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of life-estates with a remainder or a reversion following it (Art. 
140) or any transaction involving the possibility of forfeiture 
(Art. 143) or loss of possession by him (Art. 142), In these 
cases, the specific article applies. This is the respondents’ con- 
tention and the result of accepting it would be that Article 141 
does not apply to the first two classes of cases and, in the 3rd 
class of cases. 

(a) of the Arts, 134, 135, 138, 144 and 148 no two are 
overlapping. 

(b) Art. 144 has to be applied last. 

(c) Each of the other articles has to be apphed when the 
suit ıs of the kind described in it, even if it is a suit by a rever- 
sioner, . 

(d) Only when the suit 1s of a kind not described in the 
articles 134, 135, 138-140, 142, 143 and 148, does Art. 141 


apply to suits by reversioners the discontinuance of possession 


in Art. 142 referring to a discontinuance during the last male 
owner's life-time, 

If the intention of the legislature when it departed from the 
Act of 1859 and introduced Art. 141 in the later Acts was to 
give the reversioners the benefit of a longer period in all suits to 
recover possession-ceven where the suits are of the kind described 
in the other articles, such intention would have been attained 
and expressed better, not, by the introduction of a separate 
Article like Art. 141, but a general section somewhat as follows: 
“here in the suits described in Articles 134 to 144 and 148 the 
plaintiff is a person entitled to the right on the death of a 
Hindu female and the cause of action accrues during or at the 
end of the life of the female the interval between the accrual of 
the cause of action and the death of the female, shall be exclud- 
ed from the computation of the period in the second column. 

I am therefore of opinion that the suit is governed by 


-Article 134. l 


Another argument of the learned counsel for the appellant 
is that such a construction will leave the reversioner, re- 
mediless, for the intervening female may allow the suit to be 
barred and he himself has no right to bring a suit. Apart from 
the consideration, that the fact that some possible hardship, 
cannot stand m the way of accepting a construction of a 
statute Otherwise clear, I am unable to‘agree with the proposi- 


tion that the reversioner cannot intervene for the protection of 
kd 
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the actual reversioner, 1f the widow neglects to take action. In 
support of his proposition, the learned counsel for the appel- 
lant relied on the dictum of Srinivasa Alyangar, J in 
Seetikkutis v. Kunht Pathummat, ‘Further, the article 
cannot, I think, apply to suits where, at the time of the transfer 
the mortgagor was not entitled to sue for! possession etc.” 
This dictum was not necessary for the decision of the point 
before the Full Bench and I respectfully dissent from it. 
When we see the varying attitude of the legislature in respect 
of the suit described in Art. 134 (See 14 M. 1. A. I at page 50, 
Act of 1859, 9 All. 97 on the Act of 1871, 12 Mad. 316), it 1s 
clear that the object of the Article was to cut down the period 
available to the mortgagor under Art. 148 and to compel him 
to watch the conduct of the mortgagee and to inlervene on a 
transfer thus making the transfer a cause of action which 
otherwise did not exist, 


The decisions in Ramchandar v. Kallu. ? and Venganuna 
v. Chelamayya 3 hold that the reversioner cannot sue to redeem 
during the life-time of the widow. Ordinarily this is true, but | 
do not understand the cases to lay down that in a case when 
the appropriate allegations are made and the facts are proved 
to the effect that the intervening female’s conduct is such 
as to raise the apprehension that the properly will never be re- 
deemed or altogether lost toa transferee, the reversioner 
cannot maintain an action for the preservation of the property, 
on the same principle that actions to restrain "waste are allowed 
(See Mayne’s Hindu Law, Paragraph 647 and cases cited 
thereon, especially the Full Bench B. L. R. page 1008 at page 
1013-1014 per Sir Barnes Peacock. 


Iam therefore of opinion that Art. 154 applies to the 
1 5th share of the house of the land mortgaged in 1866, 

The result is the whole second appeal fails and is dismis- 
sed with costs. 
| Second Appeal disinissed, 


A. V. V. 


1. (1917) I. L; R, 40 Mad. 1040 ; 1054 at page. 1061. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE NAPIER. 


Krishna Kone ..» Petitioner® (Accused.) 
v. 
Narayana Dass | ... Respondent (Complainant.) 


Sriminal Procedure Code, 8s. 850(3) and 422—Award of compensats on— 
Appeal—N otice to accused, if essential. 

An accused person bas no right to be heard on an appeal by the complainant 
against an order awarding compensation and notice of the appeal need not be given 
to the accused. The only person entitled to notice of such am appeal ig the 
District Magistrate. Guruswams' Naicken v, Tirumurtht Chetty (1) Relied on. 


Petition under Ss. 435 and 439 of the Code of the Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the District Magistrate of Tinnevelly in Criminal 
Appeal No. 29 of 1920 preferred against the order of the Court 
of thé Stationary Sub-Magistrate of Tinnevelly in C. C. No, 788 
of 1920. 

Chidambaram and Marthandam for Petitioner. 

V. L. Ethtra; for the Crown. 

S. T. Srinwasa Gopalachariar for the complainant res- 
pondent. 

The Court delivered the following 

Order :—This is a petition to revise the order passed by the 
District Magistrate of Tinnevelly setting aside an order passed by 
the Stationary Sub-Magistrate of Tinnevelly granting compen- 
sation under S. 250, Criminal Procedure Code. Two points are 
taken, one ıs that no notice was given to the accused in, whose 
favour the order was passed ; and secondly that no notice was 
given to the Public Prosecutor. 

With regard to the first objection that no notice was given 
to the accused, the matter seems to me to be concluded by the 
decisions of this Court namely, dimbakkagart Nags Reddi v 
Basappa * and Guruswamı Naıicken v. Thirumurtht Chetty 1. I 
can find nothing ın the language of the learned Judges in 
Venkatrama v. Krishna ? to throw any doubt on the correct- 
ness of those decisions. l 

The question whether notice has to be given to the Public 
Prosecutor's a different matter. The power of appeal is found 


SS SS Se 
"Cr. r C, 618 of 1920. . (Cr. R. P. 515 of 29) 20d December 1920, 
*(1914) 27 M L. J. 629. 2 (1909) L L. R, 33 Mad. 89. ° 
3, (1915) L L. R. 58 Mad. 1091 : 28 M. L. J. 204. 
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in S. 250 (3); “A complainant or informant who has been 
ordered under sub-S. (1) by a Magistrate of the 2nd and 3rd 
class to pay compensation to the accused person may appeal 
from the order as if such complainant or informant had 
been convicted on a trial held by such Magistrate.” The 
important words in this sub-section are the last words. 
These were considered by a Bench in Venkatrama v. 
Krishna 1 and Seshagiri Iyer, J. uses a very guarded 
expression, “ S. 250 is not self contained as are sections relating 
to the grant of sanction and to convictions for contempt. I 
am not prepared to hold that Chap. 31 does not apply to com- 
pensation appeals.” It seems to me that with all deference to 
the learned Judge, Chap. 31 applies to the extent that certain 
provisions in Chap. 31 have been incorporated in S. 250 (3) by 
reference, ‘This seems to be the view taken by the Bench in 
Gurusami Nascken v. Thirumurthi Chetli ? for the learned 
Judges considered the terms of S. 422 and refer to the language 
“ such officer as the local Government may appoint in this 
behalf.” What are to be found in that section, I have no 
doubt that the proper way to treat this Chap. 31,is to incor- 
porate all that is suitable and proper for appealsin S. 250 (3). 
In my opinion, it is not possible to limit the words “ may 
appeal from the order as if such complainant had been con- 
victed ”, to because if it is only the form in which the appeal 
is to be laid, the form in which the appeal should be laid ; 
that is to be incorporated there is not to be found any 
provision for the hearing of the appeal. Tomy mind every 
section in Chap. 31 which can assist the procedure of hearing 
and disposing of appeals according to the principle of the Code 
should be incorporated. It has to be noted that in S, 250 (3) 
the name of the Court to which the appeal shall lie is not even 
stated, and we have to go to S, 407 to find which is the proper 
Court, It is therefore necessary to incorporate S. 407 which 
provides that a person who was convicted ona trial held by 
any Magistrate of the 2nd or 3rd class which words in S. +07 
apply exactly to the, words in S. 250 (3) as if he had been con» 
victed on a trial held by such Magistrate, may appeal to the 
District Magistrate. 

Then as io the form of the appeal I have no doubt that 


1, (1915) I. L. R. 38 M, 1091. 2, (1914) 27 M. L. J. 629, 
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S. 419 must be incorporated and then S, +21 which authorises 
the Appellate Court to dismiss the appeal summarily. Then 
we come to S. 422, If the appellate court does not dismiss the 
appeal summarily, ıt shall cause notice to be given to the ap- 
pellant or his pleader and to such officer as the Local Govern- 
ment may appoint inthis behalf. “It has been suggested by 
ccunsel for the respondent that this clause should not bein- 
corporated. The answer to that is that on the language of 
S. 423 which he admits must be incorporated, for there is no 
*other provision for the appeal. S. 422 necessarily should be 
incorporated because the words are “the appellate court shall 
then ” that is, after the procedure in S. 422 has been complied 
with “ send for the records of the case” and it also contains 
in specific words the provision for the hearing of the Public 
Prosecutor. 

It ıs suggested that the words “as if” used in S. 250 do 
not necessarily imply that the whole procedure ıs incorporated. 
It seems to me that if any limitation 1s to be made it ts only 
such limitation as is required by the doctrine of mutatis 
mutandis and that is, as long as there is a provision which is 
suitable for the class of cases to which the incorporated provi- 
sions are made applicable, the requirement of the procedure 
laid down therein should be appropriated to that cla&ss of cases 
with as little variation as possible. I am therefore clear that the 
words in S. 422 “and to such officer as the Local Government 
may appoint in this behalf ” are incorporated in S. 250 Cl. (3) 

The Public Prosecutor has invited my attention to R. 60 
of the Criminal Rules of Practice which lays down who are the 
persons to whom notice should be given under S. 422 ; and it is 
clear that in appeals against compensation orders the District 
Magistrate ıs the person to whom notice must be given. This 
is the view taken by the learned Judges in Guruswam Naicken 
v. Thirumurthi Chetty ?. In that case the appeal was heard by 
the Joint Magistrate and the Court pointed out that notice of 
the appeal should have been given under R, 60 to the District 
Magistrate. 

What the procedure of!the District Magistrate should be 
on receiving such a notice does not arise in this case because 
no notice was in fact given to him, the reasom being that he 

1, (1915)I, L. R. 38 Mad, 1091. 2, (1914) 27 M. L. J. 629,,- 0 S 
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himself heard the appeal. It is unnecessary io say that when 
an officer is hearing an appeal judicially there is no necessity 
for him to give notice to himself. It necessarily follows there- 
fore that in this case there has been no breach of provision of 
S, 422 requiring notice to a particular officer and this objec- 
tion therefore fails. This petition is therefore dismissed, 

A.V. V: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :-—-MR, JUSTICE SADASIVA AIYAR AND MR. JUSTICE. 


NAPIER, 
Subramania Karayalam and others ... Abpellants* (Defts.) 
v, 
V. M. Sivasubramania Pillar & others ... Respondents (PLffs.) 
Landlord and tenant —Ryotwari pattadar—Suit in egeciment— Claim of 
occupancy right by tenants—Onus of proof. 
In a suit bya Govarnment pattadai ol ryolwart lands to eject his tenants 
therefrom after due notice to quit, the onus of proving the existence of a ight of 


pet manent occupancy lies heavily on the tenants setting up the right. 
Seturalnam lyer v. Venkalachela Gounden (1) followed, Veerannan dinbalam 


y Annasanit Iyer (2) nol followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tynnevelly in O. S. No. 68 of 1915. 


C. Madhavan Nair for appellants. 
4. Krishuaswams Aryar and A, Swaminatha Aiyar for 1, 3 


and 4 respondents. 
The Court delivered the following 

| Judgments :—Sadasiva Atyar, J.:—31 of the 112 defendants 
impleaded in the suit in the Lower Court have preferred this 
appeal. The ist plaintiff who died after the institution of the 
cuit was the trustee of the famous Siva temple at Tinnevelly. 
The 2nd plaintiff obtained a lease from him of the plaint lands 
far a term of 9 years under the lease deeds, the first lease term 
beginning in fasli 1319. 

The only question ın this case is whether the defendants 
have gota right of*occupancy in the plaint lands. The lands 
are mainly ryotwari lands and the temple has got a ryotwari 
pattah in respect of the lands. When tenants claim a right of 


*Appeal No. 285 of 1918. 29th March 4921, 
* 4, (1920) 43 M. 567 (P. C) 2, (1911) 21 MAL. J. 845.. 
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occupancy in such lands, they ought to prove that right by 
strong evidence, the burden of proof lying heavily on them. 
The observations in Veeranan Ambalam Peria Karuppan 
Ambalan v, Annaswann Iyer 1 and Venkatachala Goundan v, 
Rangaratnam Iyer ? that even a ryotwari pattadar when he sues 
as plaintiff and seeks to eject his tenants should prove his title 
to eject, that ıs, should establish that his tenants have no 
occupancy rights cannot be now accepted as good law. Those 
observations were not followed in Ananthapadmanabha Pillar 


>v. Gopglakrishnua Iyer 3 by my learned brother and Seshagiri 


Aiyar, JJ. and by my learned brother and myself in 
Atyappa Naicker v. Thirumalaiappa Mudaliar 4, The 


‘matter ıs now concluded by the decision of their Lord- 


ships in Sethuratnam Atyar v. Venkatachela Gotnden 5 which 
decision has been considered and construed, and I need not 
add, followed by the Chief Justice and myself in Appeal No. 
139 of 1919, The Subordinate Judge has given good reasons 
in paragraph 26 of his judgment for his conclusion that the 
appellants have wholly failed to discharge the burden of proof 
which lay upon them, I might add that I do not agree with 
his observations in favour of the defendants found in paragraph 
23 of his judgment that the term ‘ Swamibhogam’ implies that 
the person who is entitled to receive swamibhogam is not the 
owner of the kudivaram interest. On-the other hand, the term 
usually implies that the ownership ‘in the soil does vest in the 
person who is entitled to swamibhogam. Two of the defend- 
ants other than the appellants have themselves given evidence 
as P. Ws, 14 and 15 which favours the pees case, I 
would therefore di$miss the appeal with costs, 


Napier, J. :—I agree. 


1, (1911) 21 M. R, J. 845. 2, (1918) 24 M. L.-J. 571, 
à 3. (1915) M W.N. 277: ; 


4, (1919) 37 M. L. J. 238, 6, (1920) 89 M. L. J. (P. C.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE OLDFIELD, 


The Chief Commissioner of Income-tax 


(Board of Revenue) Madras ... Appellant.* 
V, 
The North Anantapur Gold Mines, Ltd ... Respondent, 


Income-tax Act, Aot VIL of 1918, Ss. 51, 58—Scope, and Construction 
of—Specific Relief Act, S. 45—IWhether and when an application for Manda- 
mus les against the Chief Revenue authority—Government of India Act, 1975, 
S. 106—Effect of, on the right to apply for Mandamus —Whether Chief Revenue 
authority is bound to refer a questronof law on the application of the assessee, 
if it ıs not frivolous. 


An application under S.45of the Specific Relief Act to direct the Chief 
Revenue Authority to make a reference under S. 51, of the Indian Imcome-tax Act 
1918 does not lie in the High Court especially where the question raised has been 
considered by the Chief Revenue authority and there is no suggestion of any want 
of good faith on its part. 

The issuing of the writ of mandamus to secure the performance of a public 
duty where uo adequate remedy existed by action or otherwise and the substituted 
jurisdiction to issue orders undersS.45 of the Specific Relief Act are matters of 
original jurisdiction. 

The High Court in makingan order under S. 45 Specific Relief Act against 
the Chief “Revenue Authority would be exercising Original jurisdiction “ in a 
matter concerning the revenue ” within the meaning of S. 106 of the Government 
of India Act 19%. 

S. 51 of the Indian Income-tax Act, 1918 alters to some extent S. 106 of the 
Government of India Act and confers jurisdiction on the High Court to proceed 
on a reference from a revenue authority under the provisions of the section. 

An application for an order under S. 45 of the Specific Relief Act against 
the Chief Revenue Officer is a proceeding against him within the meaning of S. 52 
of the Income-tax Act. Js re Onward Binding Society 1891, 2 Q. B.46 followed. 

Consequently, indepandently of S. 106 of (he Govt. oflndia Act, S. 52 of the 
Incomstax Act prohibits among other things any application against the Chief 
Revenue Authority under S. 45 of the Specific Relief Act in ad of anything done 
by him: in good faith. 

“ Anything done” in S. 52 includes also anything omitted to be done. 

Fall effect will be given to the language employed by the legislature inS. 51 
of the Income-tax Act by giving the Revenue Authority, which is entrusted with 
the assessment, the duty of deciding whether and to what extent it requires assis- 
tance in making the assessment, 

The decisions of English Courts afford guidance in this country for the deci- 
sions of questions of Jaw, subject to just exceptions, 

Semble:—T here are not sufficient grounds for holding that the effect of S, 51 of 
the Income-tax Act is to partially repeal S. 106 of the Government of India Act 
even to the limited extent of allowing the High Court to exerctse original jurisdic- 
tion when there are allegations * of bad faith against the Chief Revenue. Authority. 


* O, S. No, 1 of 1921. ' yd March 1921, 
R—23° 
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, On appeal from the judgment dated the Lith November 
1920 of the Honourable Mr. Justice Kumaraswami Sastri passed 
in the exercise of the ordinary Original Civil Jurisdiction of the- 
High Court. In the matter of the Indian Income-tax Act VII of- 
1918, and In the matter of the Specific Relief Act I of 1877,° 
S. 45 in re the North Anantapur Gold Mines Ltd. 

The Advocate General (C. P. Ramaswamt Atyar) and Govern~ 
ment Pleader (C. Madhavan Nair) for the Chief Revenue 
Authority. The authorities acting under the Income Tax’ 
Act are special tribunals created under the Act. Reading 
Ss. I8, 22, 23, 27 and 52 of the Act together the above will 


appear clearly. If there was not a wilful declining to exer- 


cise the jurisdiction there is no right to issue a manda- 
mus to the Chief Revenue authority under S. 51. It is the 
Board that should refer to the High Court and it is discretionary 
with the Board. With reference to the word “shall” see Rustom 
J. Irani v. Kennedy 1 and 5 Moore P. C. p. 296. Considering 
the expressions like “fit, think fit” such expressions show that 
the power is only discretionary. Sharp v. Iakefield 4, Rex v, 
Port of London Authority : Kynock Lid, Exparte 3, Rex v. Marsh- 
land Smeeth and Fen Dist. Comnussioners +; 86 L, T. 589 gives 
the scope of the mandamus jurisdiction. See also "Rex v., 
Cothan 5 ; 16 Q. B. 381 at 392. Spelling on injunations 1384 : 
Julius v. Lord Bishop of Oxford 6 Gell v. Taja Noora 1, 
The Court will not exercise the right of mandamus ase 
against courts or quasi Judicial bodies ; Prosad Chander De-v. 
Corporation of Calcutta 8,7 Hand N. p. 178: 8 B and C. p. 137: 
4 Band C, p. 844. 

It is clear that in this matter there was a hearing by 
the Board and a Judgment by them. a 

The Government of India Act 1915 S. 106 (2) excludes 
the original jurisdiction of the High Court on matters of: 
Revenue. l 

(The Chief Justice. Is it contended that S. 51 of the meo 


Tax Act is: ultra vires ?) z 
Both S. 51 of the Act and S. 106 (2) ọf the Coenen of: 


India Act should be read together. ° i ae, 
pe M 
1. (1901) I. L R. 28 Bom. p. 396 at p. 400. 
2. (1891) A.C atp. 179. 3. (1919) 1 K. B. 176 at p. 186. 
4, (1930) 1 K. B. 155 pp 164, 165. 5. (1898) 1 Q. B. 802 at p 806: 
g. (1880) 5A C214, - 7. (1903) L L. R:27. Bom. 307 at p 39.. 


8, (1913) 1. L.R 40 Cal. p. 836 at p. B44, 
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~- “Of and concerning” have been construed to mean 

“relating to”. The origin of the inhibition of jurisdiction 
was from the practice of the Court of Exchequer having 
exclusive jurisdiction in matters of revenue. 1 Anstruther 205 
(note) See 21 George III ch. 8 and preamble : 37 George III re- 
peats the provision. 39 and 40 George III C. 79 S. 2 : 24 and 25 
Vict, Ch. 104 S. 9 reproduces the same, 1 Strange 153 (Equity 
Side) does not touch this question. See 11 B. L. R. p. 250 ; 6 
Moore P, C. p. 257 at p. 282: 4 M.I.A. 353 Collector of Madras 
v. P. Chidambaram }, 


The Government Pleader (C. Madhavan N air continued) 
Reference was made to Best & Co.. Ltd. v. Collector of Madras, ? 
As to the form of mandamus see 86 L., T. p. 589, The order has 
to issue to act and determine according to law. In the matter of 
Purna Chandra Dutt, * (per Woodroffe, J.) was a case where an 
application calling upon the examiners for the examination of 
attorney to revalue the papers was disallowed. 


R. N. Atyangar for the Respondent: The question to be 
referred must be one necessary for the disposal of the case. 
This will appear further from the last portion of Cl. 3 of S. 51. 
Unless the decision of the question is unnecessary for the deci- 
sion of the case, the Chief Revenue Authority is bound to refer 
the question to the High Court. 

Even if there 1s a discretion vested in the authority a 
mandamus can issue if the limits of the discretion have been 
exceeded, Leslie Williams v. Haines Thomas Giddy * The 
Queen v. Vestry of St. Pancreas °. 

- The Finance Act of 1915 relating to Reese profits has a 
section similar to S. 51 of the-Indian Income Tax, If the con- 
tention of the other side, is right there is no difference between 
both parts of sub. S. (1) of S. 51.- In that case, there. will be 
an absolute discretion to refer to the High Court under both 
parts of the sub-section. The discretion under the later portion 
is a limited discretion and not an absolute one as under the 
first’ portion of the sub-section. Smith & Co v., Greenwood, 6 
referred to, As to the place where the income ‘arises’, the 
profits arise only when the commodity is sold. 


1, (1875) L L, R. 1 Mad. p 89. 2 35 M.%.J 23. 
_ 3. (1998) I. L. R. 36 Cal, at p, 922. 4, (1911) 21 M. L. J: 641 (P.C,) 
š., (1889) 24 Q. B. D 371 at p. 375. - ö. (1920) 3 K. B. 276, ; 
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S. 33 (1) of the Indian Income Tax corresponds to the 
English Finance Act 1915 S. 31 (2), 

On the question of mandamus see Pollock and Mulla’s 
Contract Act p. 966. Gell v. Taja Noora 1, Sharp v. Wake field 2 
referred to, On the question of S. 106 of the Government of 
India Act, S. 131 of the Act gives power to the Indian Legisla- 
ture to modify its provisions, S. 5I to some extent modifies 
the provisions of S. 106 of the Government of India Act. 

The application for mandamus is really on the appellate 
jurisdiction of the High Court. So S. 106 does not affect the 
question, Nilmoni Singh Deo v. Taranath 3, Chappen v. Moidin 
Kutti * Hari Bhanji v. Secy. of State for India 5 explain what 
are “ matters concerning revenue.’’ 

The Advocate General in reply referred to9 H LC 246; 
Duke v. Ramessor Malia 8 under Bengal Municipal Act shows 
that the Municipality is to be satisfied and not the Court. In 
this case the Chief Revenue Authority has to be satisfied that 
the application is frivolous or that the reference is unnecessary. 

The High Court gets a special jurisdiction to deal with a 
reference after a reference is made by the Chief Revenue 
Authority under S. 51 of the Income Tax Act. S. 106 of the 
Government of India Act is not expressly repealed by $°51 and 
it is not one of the enactments specifically repealed, 

A Krishnaswaimt Avyar amicus curiae “Necessary” in S. 51 
does not mean necessary in the Board’s opinion, but necessary 
for the disposal of the case. Reg. v. Cotham 7. 

The Board of Revenue is the final tribunal on facts on the 
law, the question must be referred ıf the Board is satisfied that 
its decision is necéssary for the disposal of the case if it is not 
frivolous, Board of Education v. Rice 8 Melbourne Tramway 
& Omnibus Coy. v, Mayor of the City of Fitzroy ¥, The Queen v, 
Boteler19, Rex v, Stepney Corpnll, The Queen v, Vestry of St Pan» 
crasl2, Julius v. Bishop of Oxford)3 does not touch the question. 

_The term “ frivolous’ has been the subject of judicial 
decision under the Rules of the Supreme Court. It has been 


1, (1908) I. L. R. 27 Bom. 307 (320) 2. (1891)-A. C. 173 9. 

3. (1882) 1. L. R.9 Cal. 295. 4. (1879). L. R. 22 M. 68 at p, 82. 
5. (1879) L L. R. 4 Mad. 344 at p. 354. 6. (1899) 26 Cal. 811 at 818. 

7. (1898)1Q.B.802 ` 8. (1911) A. C. 179 

9. (1901) A. C. 163, 161, 10. (1864) 4 B & S 988, 

11. (1902) 1 K. B. 317, 12, (1889) 24 Q. B. D. 871.. 


18, (1880) 5 A. C. 222. 
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held to mean abuse of the powers of the Court.’ As to manda- 
mus in case of discretionary powers see also Boaler in re lat p. 
38 “ Frivolous” as to what it means reference was made to 
Dyson v. Attorney General ? Att. Genl. of the Duchy of Lancaster 
v. LL è N. Ry, 4, 

Two safeguards are provided by the section for preventing 
an unnecessary abuse of the power of the assessee to ask fora 
reference to the High Court, 

With reference to the nature of the jurisdiction under S. 
51 See 25 C. W. N. p. 80 at p. 84. The question arose there 
whether a Vakil can appear on the reference ; it was held’ that 
he could because the jurisdiction exercised under S, 57 was in 
the appellate jurisdiction. S. 45 of the Specific Relief Act 
gives a statutory power to the High Court. 
= The proceeding under S. 45 of the Specific Relief Act 
which attracts the appellate jurisdiction of the High Court under 
S. 51 of the Income Tax Act is also a matter of appellate 
jurisdiction. 

A Stamp Act reference is a matter of appellate jurisdiction 
because S, 57 of the Stamp Act gives the High Court power to 
decide on a reference and it cannot be original because it 
would be opposed to the provision in the Councils Act of 1861 
corresponding to S, 106 (2) of the present Government of India 
Act. Itis further clear because under that Act, there was no 
provision corresponding to S. 131 of the present Government of 
India Act and there was no power to repeal any provisions of that 
Act in the Government of India. Cl. 2 of S. 1 of the Govern- 
ment of India Act enacts an exception to Cl, (1) of the section, 

(C. J. S. 106 (2) is merely a reproduttion of the older 
legislative provisions appearing from the statute of 1781). 

The jurisdiction under S, 45 of the Specific Relief Act will 
not come under any class of original jurisdiction under S. 11 
or S, 13 of the Letters Patent. 

S. 12 of the Letters Patent gives the original civil jurisdic- 
tion only in respect of suits within certain local limits. So all 
jurisdictions conferred by special Acts on the High Court are 
not of the nature of the original jurisdiction. 

If there is an obligation on the Chief Revenue Authority to 
refer to the High Court, a question, there is undoubtedly power 


i TRAD SEE CE NEARS DA GR ARIE AY ert 
„1l. (1916) 1 K. B21 ' - 2, (1911) 1 K. B, 410 af p. 420, 
3. (1892) 8 Ch, 274. 


The 
Chief Com- 
missioner of 
Incomc-tax 


v. 

The Noi{h* 

Anantaput 
Gold 


Mines Lid, 


The 
Chief Cou- 
missioner of 
Imcome-tax 


v, 

The North 
Ananatapur 
Gold 
Mines Ltd. 


Wallis, C J. 


182 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLI; 


in the High Court to-enforce the Chief Revenue Authority to 
refer the question to the High Court. 

The Advocate General replied : 

S. 51 deals only with the questions that have arisen because 
of the words “has arisen ” in the first portion of S. 51 (1); so 
that the last portion “that a reference is unnecessary” can only 
refer to a question which has arisen in the case. 

A, Krishnaswami diyar : 

The expression “a question has arisen ” only refers to a 
question raised in some earlier stage of the proceedings which 
became unnecessary after the finding on the facts by the Chief 
Revenue Authority. 

The Court delivered the following 

Judgments :—The Cheif Justice :—Thıs is an appeal iam 
an order passed by Kumaraswami Sastn, J. under S. 45 of the 
Specific Relief Act directing. the Chief Commissioner of In- 
come-tax to make a reference to the High Court under S. 51 
of the Indian Income Tax Act 1918, and raises questions of 
importance as to ihe jurisdiction of the High Court to make 
such an order. The case has been very fully argued before us 
by the learned Advocate-General for the appellant and by Mr. 
Aiyangar for the tespondent and we also heard Mr. A. 
Krishnaswami Ayyar for other persons who have “applications 
of a similar nature pending, 

The powers conferred ona High Court by S. 45 of the 
Specific Relief Act are im leu of the power to issue the writ of 
mandamus inherited from the Supreme Court which is taken 
away by S. 30, and clause (b) of the proviso makes it clear that 
the section does not authorise the making of “any order which 
ıs otherwise expressly excluded by any law for the time being 
in force.” The Advocate-General contended that the order 
under appeal is excluded by S. 106 of the Government of 
india Act 1915, and also relied on the provisions of S. 52 of 
the Indian-Income Tax Act which apparently were not brought 
to the notice of the learned Judge. The Government of India 
Act is a consolidating statute which in S. 106 has re-enacted 
the prohibition which was expressly impostd upon the Supreme 
Court of Bengal in 1780 after the well-known conflict with 
Warren Hastings and was applied by reference to the Supreme. 
Courts of: Madras and Bombay when they were erected in the 


“early part of last century. The prohibition as contained in S. "8 
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of the East India Company Act 1780 was in the following 
terms ‘ the said Supreme Court shall not have or exercise any 
jurisdiction in any matter concerning the revenue or concern- 
ing any act or acts ordered or done in the collection thereof 
according to the usage and practice of the country, or the re- 
gulations of the Governer-General in Council,” anda very wide 
construction was put upon the section by the Privy Council in 
Spooner v. Juddow !, This prohibition never applied to the 
Company’s Courts, and, when the Supreme Court and the 


Sudder Courts were superseded by the High Courts under the . 


Act of 1861 and the Letters Patent issued pursuant thereto, a 
question arose in Collector of Sea Customs v, P. Chidambaram 2 
as to whether the prohibition sull attached to the High Court 
in the exercise of the original jurisdiction conferred upon it. 
Morgan, C. J. thought it did. Innes and Kernan, JJ. thought ıt 
did not, though for diffrent reasons. The framers of the 
Government of India Act 1915 were obviously of the same 
opinion as Morgan, C, J. as they treated the prohibition as 
stall in force and reenacted it in S. 106 of the Government of 
India Act as follows :— 

“The High Courts have not and may not exercise any 
original jurisdiction in any matter concerning the revenue, or 
concerning any act ordered or done in the collection thereof 
according to the usage and practice of the country or the law 
for the time being in force,” The only difference is that 
whereas the Act of 1780 said that the Supreme Court should 
not have or exercise any jurisdiction, the new Act says the 
High Court has not and may not exercise any original jurisdic- 
tion in any matter concerning the revenue, ° 

Now, the issuing of the writ of Mandamus to secure the 
performance of a public duty where no adequate remedy existed 
by action or otherwise was, ıt seems to me, clearly an exercise 
of original jurisdiction. It was a proceeding originating in the 
court issuing it, and might be directed in a proper case to any 
class of public officer, executive or judicial. It must also be 
regarded as having been within orginal jurisdiction of the 
Supreme Court because that court had no appellate jurisdiction. 
Similarly I think that the substitued jurisdistion to issue 
orders under S. 45 of the Specific Relief, Act is original 
jurisdiction. It may in terms be directed to any person 

1, 4M.I. A. 353, 2. 11875) I. L. R. 1 p. Mad. 89. 
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holding a public office and to any corporation as well as to any 
inferior court of Judicature. The nature of the jurisdiction 
exercised is the same in each case, and must in my opinion be 
considered an exercise of original jurisdiction. If this be so, I 
am unable, with great respect, to agree with the learned Judge 
that in making the order prayed for, we should not be exercising 
original jurisdiction “in matter concerning the revenue’, The 
case appears to me to come within the plain meaning of the 
section, and this was not very seriously disputed. The learned 
Judge has referred to some observations of Sir Thomas Strange 
in Venkata Runga Pillai v. The East India Coy. l, but his 
attention does not appear to have been called to the very wide 
interpretation put upon the section by the Privy Council in 
Spooner v. Juddow 2. 

As already observed the effect of the proviso to S. 45 was 
to leave the old statutory restriction in full force, This, how- 
ever was not one of the statutory provisions which the Indian 
Ligislature was prohibited from altering under the Indian 
Councils Act, 1861. and S, 131 (3) of the Government of India 
Act, 1915, and the fifth schedule thereto expressly recognises, the 
power of the Indian Legislature to repeal or alter the prqvisions 
of S. 106. Now, these provisions have been to some extent 
altered by S. 51 of the Indian Income Tax Act, 1918, which 
obviously confers jurisdiction on the High Court to proceed on 
a reference from a revenue authority under the provisions of 
the section. That section not only enables the Revenue 
Authority to make a reference to the High Court but requires 
itto do so “unless jt is satisfied that the application is frivolous 
or that the reference is unnecessary.” 

The question then is whether we have any jurisdiction to 
issue any order to the Chief Revenue authority under S. 45 of 
the Specific Relief Act with a view to enforcing the due dis- 
charge of the duty imposed upon it by the section, and in 
dealing with this question we have to consider, not only S. 106 
of the Government of India Act, but also the provision of S, 52 
of the Income-Tax Act itself which provides that “no prosecu-’ 
lion suit or other proceeding shall lie against any Government 
Officer for anything ın good faith done or intended to be done 
under this Act}. That an application for an order under 
S. 45 “oft the Specitic Relief Act against the Chief Revenpe 

(1,) 1 Strange 163, (2.) AM LA 453, 
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Officer, is-a proceeding against him within the meaning of the 
section appears to be settled by the high authority of Bowen and 
Kay, L. JJ. in In re Onward Building Society 1 where an appli- 
cation against a liquidator’ of a company directing him to 
register shares was held to be within the prohibition in S. 87 of 
the Companies’ Act against proceeding with- any “suit action 
or other proceedings against the company”. Lord Justice 
Bowen said “The question whether a proceeding under S. 35 
is a proceeding against the company appears to me to admit of 


but one answer viz. that it is. That section gives a summary” 


mode of enforcing rights which might have been prosecuted by 
a suit in Chancery or possibly by an action for a mandamus at 
common law. It would be impossible to say that, if the circui- 
tous proceeding would have been a proceeding against the com- 
pany, that the compendions one is not so also.” Kay, L. J. also 
uses language showing that he regarded an application for a 
mandamus as a proceeding againsta company. Consequently, 
independently of S. 106 of the Government of India Act, 
S. 52 of the Income Tax Act prohibits among other 
things, any application against the Chief revenue authority 
under S. 45 of the Specific Relief Act in -respect of anything 
done by him in good faith. That the words “ anything 
done” in arfact of this kind include also anything omitted to be 
done is-also well settled. See Jolliffe v. Wailasoyo, } and Revd. 
Williams In ‘re ? and the provision in S. 3 (2) of the General 
clauses-Act, 1897 that “ words which refer to acts done extend 
also to illegal omissions, ” - - J 8 

' There is no suggestion of any want of good faith on the 
part of the Chief Revenue Commissioner in the present case, 
and therefore, the present proceeding is in my-opinion prohibit- 
ed -by the express terms of S, 52 of the Act itself. The effect 
of S. 52 is: to extend to subordinate courts- and to the High 
Court in the exercise of its appellate jurisdiction the prohibi- 
tion imposed upon the High Court in the exercise of its original 
jurisdiction by S. 106 of the Government of India Act as 
regards acts done by the revenue authority in good faith, 
Further, as at-present-advised I am not satisfied that there are 
any sufficient grounds for holding-that the effect of S. 51-is to 
partially repeal S. 106-even to the limited extent of allowing 

a, , (1884) 9 A, C. 484 : §8 L. T. P. C. 71, 
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the High Court to exercise Original Jurisdiction when there'are 
allegations of bad faith. It is however unnecessary to decide 
this question. a. l 
Much argument has been addressed to us as to the nature of 
the duty imposed on the Chief Revenue Authority and as to the 
meaning of the words ‘frivolous’ and ‘unnecessary’. In particular 
it has been argued that, unless he 1s satisfied that the applica- 
tion is frivolous, he is bound to make the reference, unless the 
point in his opinion either does not arise 01 has already been 
decided. The ordinary legal meaning of the word “necessary” 
as appears from Stroud’s Judicial Dictionary 1s “ reasonably 
required for the disposal of the case”, and I am not satisfied that 
it was intended to use the word in the section in any 
more restricted sense. In England the assessee can ordinarily 
claim to have a case stated as of right, but 5 and 6 Geo. 5 Ch. 
89, S. 42, dealing with the Excess Profits Tax, provides 
that the Commissioners “ unless they are of opinion that the 
application is frivolous or vexatious or relates to a matter al- 
ready decided by the Board of. Referees”. shall refer the case to 
a Board. I think it is very likely that this part of S.. 51 
was modelled on that:section, and that the legislature substitut- 
ed the word “ necessary” with the intention: of giving the 
Revenue Authority a wider discretion. ° l 
As regards this particular case I will only say, that, while 
the Commissioner has rightly based his decisio onthe langu- 
age of the Indian section whch differs, materially from the cor- 
responding section of the English Act, he has fallen into error 
in supposing that in Immambandi v. Mutsaddi 1 the Privy 
Council deprecated ‘the practice of referring to English deci- 
sions which are the basis of so much of our law in. India. The 
decisions in question were Americam decisions and were cor- 
rectly described as foreign, an adjective which is inapplicable 
and would certainly not have been applied by the Privy Coun; 
cil to the decisions of the English courts. As regards Income 
Tax the indian Act generally follows the lines of.the English 
Act, and where -the provisions are similar English decisions 
are the best guide to their meaning. The ‘Revenue Authority, 
no doubt may not always find it easy to.apply them, and that is 
one reason why tae Act empowers and requires.it. to make a 
réferencé to the High Court in appropriate cases, The appeal 
< 1, (1918) 45-1. A. 73. 
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must, be. allowed and the application dismissed with costs 
throughout. 


‘Oldfield, J. :—I1 agree with the judgment just delivered and 
as regards the application of S. 106 Government of India 
Act, 1915, have nothing to add. 


The alternative ground, on which the judgment under 
appeal has been supported, is that under S, 51 (1) Act 
VII of 1918 the making of the reference asked for is in the 


words of the proviso to S. 45 Specific Relief Act clearly , 


incumbent on the Chief Revenue authority, against whom an 
order under the, latter section is claimed; and it is thus 
necessary to consider the wording pf the former closely, since 
it is.on it and not on any general rule as to the duties imposed 
by other statutes in different or wider terms on public officers 
or. public or associated bodies that our conclusion must rest, 
So far moreover as the numerous well known cases, which 
have been laid before us require. adherence, whatever the 
nature of the duty to be, performed or procedure to be 
employed, to the principle of natural justice and an honest 
exercise of the discretion .conferred, they are not in point, 
becausé their requirements were clearly fulfilled in the present 
case, the gommissioner of Income Tax, the authority con- 
cerned, having, as his order shows, heard counsel and having 
dealt adequately with the English decisions relied on. 


- It accordingly is not material that, after distinguishing 
these decisions, ‘he further, ın order to fortify his position 
relied'on the reference to foreign decisions in the judgment of 
the Judicial Committee in Imambandi v, Mutsoddi 1 as justify- 
ing a general refusal to follow those of the English - courts, In 
doing so he was perhaps influenced by- the interpretation 
placed on that reference in one of the judgments in Seeni 
Nadan v.-Muthusami Pillai ?. But in view of the context and 
of the practice of the Judicial Committee I agree that the word 
‘foreign’? cannot have been used by it in the sense proposed 
and that the decisions of English ‘Courts must, subject to all 
necessary exceptions, continue to afford guidance in India, In 
particular, where, as in the present case, a new Statute expres- 
sed+in -exacter language and, it would.appear, administered in a 
strictersmanner than the former law isin question, the“assist- 

E ( ) L.R. 45 1I. A18, 2% (  )LL. R. 42 Mad. 821. 
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ance afforded by English authorities on the construction of 
what are, due allowance made for different wording and local 
conditions, in many respects similar statutes, cannot safely be 
rejected ; and, further, as in cases, in which a reference to this 
Court is found necessary that assistance will presumably be 
accepted here, the same foundation must be adopted for our 
decisions and those of the revenue authorities, if a consistent 
system of Income Tax administration is to be reached. 

To return to the section, decisions directly relevant to its 
construction have not been cited ; and their absence is natural, 
because the right conferred by it on the assessee corresponds 
with nothing in the previous Indian Income Tax Act and there 
is, sO far as we have been shown, no provision in any other 
statute in the same or equivalent terms, by which any similar 
duty is imposed, We have therefore in the absence of “any 
thing to modify, anything to alter, anything to qualify the 
language to construe ıt in its ordinary and natural sense”. Vide 


Vestry of St. John Hampsted v. Cotton 1 and the construction 


proposed before us by the Assessee seems to be inconsistent 
with our doing so. The material part of S. 51 (1) runs:— 
The Chief Revenue Authority shall refer any question on 
the application of the assessee, unless it is satisfied that the 
application is frivolous or that a reference is unnecessary;” and 
it is with the latter. alternative that we are directly concerned. 
For the assessee before us contends that “unnecessary” means 
only “unrelated to any issue arising necessarily in the course 
of assessment” and that the court is to determine whether the 
issue in question is of that nature. There are two fundamental 
objections to this, which I think, are valid ; firstly that it re- 
fuses effect to the requirement that the Revenue Authority shall 
be satisfied, substituting as the test of the necessity for the refer- 
ence that this court shall be so ; and secondly that it restricts 
the meaning of “unnecessary” inconsistently with the ordinary 
use of the word. On the first of these there is no reason for 
assuming that frivolous applications excepted, this court has 
been given an unrestricted jurisdiction, where previouly it had 
none ; on the second, it is the reference, mot a determination 
of the question referred, which is described as unnecessary 
and there is no, reason for excluding from the class of 
questions: under contemplation those,- which the Revenue 


1. (1886) 12 AC. 6. 
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Authority in fact does determine unaided. Shortly the 
Assessee’s argument would be justified, unless if the section 
simply made a reference obligatory, unless it were unnecessary ; 
and it could, if that had been the intention, have easily 
been worded in that way with a provision for an absolute right 
to appeal or to have a case stated. On the other hand, if we 
leave to the Revenue authority, which 1s entrusted with the 
assessment, the duty of deciding whether and to what extent 
it requires assistance in making it, we give full effect to each 
part:of the language employed.Accepting the latter alternative, 
I concur in allowing the appeal and in the order proposed. 

C. A. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, C. J., MR. JUSTICE AYLING 
AND MR, JUSTICE KRISHNAN, 
Deputy Commissioner and Secretary: 
to the Chief Commissioner of 
Income-tax, Madras 
v, 
Messrs; Lakshmıdoss Purushotham & Co., 
Calicut , 
Excess Profits Duly Act 1919—dAct does not require duty Should be assessed 
within the year for which it ts tmposed—Provisionus of the various acts com- 


pared atid discussed—Scope of S. 19 Excess Profits Duty Act. 
The Excess Profits Duty Act 1919 does not require that the Excess Profits 


... Referrmg Officer.” 


... Assessees, 


duty should be assessed within the year for which the duty 13 imposed. `, 


_ The provisions of the various income-tax Acts compared and discussed. 

S. 19 of of the Excess Profits Duty Act cnly provides, for the protection of the 
tax payer, that the profits of the business shall not be chargeable both with 
supertax and excess profits duty, but with whichever is higher. It has no 
application to a case in which profits are chargeable only with, excess profits duty 
and not with supertax. 

Case stated under S. 51, of the Indian Income-tax Act 
read with S. 15 of the Excess Profits Duty Act by the Deputy 
Commissioner and Secretary to the Chief Commissioner of 


Income-tax, Madras in his letter C, R. No. 50 dated 3—1—21, 


The Advocate General (C, P. Ramaswami Aiyar) for the 
Boards. 


E. L. Thornton, A. Krishnaswami Aiyas, M. Patanjali 
Sastri and T. S. Krishnaswami Ayengar for Respondents. ` 
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The Court delivered the following 

_ Judgment :—The question referred to us is whether the 
Excess Profits Duty Act, 1919 requires the duty to be assessed 
within the year from the ist April 1919 to 31st March 1920 for: 
which the duty is imposed. A comparison of the Act with the. 
earlier Income-tax Acts makes it quite clear that this was not 
the intention of the Legislature. It is expressly provided in S; 4 
of the Indian Income-tax Act, 1886 S.3 of the Super Tax 
Act 1917, and S; 14 of the Income-tax Act, 1918 that the 
tax uhder each of these Acts. shall be paid or collected 
in the year for which it is imposed and this necessarily 
implies that the assessment must also be within one year, 
Consequently under the Acts of 1886 and 1917, income which 
escaped assessment within the year went free, but in S. 25 of 
the Act of 1918 it was for the first tıme provided that in cases 
governed by that Act, it might be assessed in the following 
year, and the Super Tax Act 1917 has recently been amended 
to the same effect. On the other‘hand the Excess Profits Act 
1919 which we have to construe contains no provision that the 
tax is to be paid within the year but simply piovides in 8, 4 
that it ıs to be “ charged, levied and paid”, and the legislature 
whilst making Ss.21 to 24 and 26 to 27 as well as other sections 
of the Indian’ Income-Tax Act 1918 applicable in*proceedings 


‘ under this Act has omitted S. 25 which, as already mentioned, 


provided for the assessment in the following year of income 
which has escaped assessment in any year. The omissions of 
any provision that the tax should be paid within the year and 
of any provision for the assessment of income which had 
escaped assessment on the year itself are conclusive indications 
that it was the intention of the legislature to depart from the 
scheme of the earlier Acts and not to require assessments and 
payment within the year. The reason, as pointed out by the 
learned Advocate-General, no doubt, was that the assessment 
of the standard profits under S. 9 for the purposes of calculating 
the Excess Profits Duty was a complicated matter and in many 
cases could not be completed within the year. Consequently the 
legislature considered it a sufficient limitafion to incorporate by 
reference, the provisions in S. 30 (5) of the Indian Incom-tax 
Act- 1918 that ne proceedings for recovery of the tax should be 
taken affer'the expiration of one year from the last day of the 
year in which any demand is made under the Act. 
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It has however been argued that as the income with which 
we are dealing is not chargeable with super-tax under the Act 
of 1917 because ıt was not assessed..to super-tax within the 
year, it must also be held exempt from Excess Profits Duty 
under S. 19 of the present Act. That section merely provides 
for the protection of the tax-payer, that the profits of any busi- 
ness shall not be chargeable both with -super-tax and excess 
profits duty, but with whichever is the higher, and has no 
application to a case-in which profits are chargeable only with 
excess profits duty and not with super-tax. It does not relieve 
profits from the liability to Excess Profits Duty by S. 4 unless 
such profits are chargeable with super-tax and the super-tax 
exceeds the Excess Profits Duty. The answer must be that 
it is not necessary that the Excess Profits Duty should be 
assessed within. the year. The assessees will pay Costs to 
Crown Rs, 250. l g 

C. A. S.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, C. J., MR. JusTICE AYLING 
AND MR. JUSTICE, KRISHNAN. 


The Deputy Commissioner and 
Secretary to the Chief Com- 
missioner of Income-tax, A tg 
$ 1. 
Madras. l ... Referring* Officer. 
- v. - 
Messrs, Bhanjee Ramjee and Co, l Assessee. 

Indian Income Tav Act (Act VIL of 1918) Ss. 8 and 33 (1)}—Ressdent of 
Cochin State, having principal place of business in Cashin State and doing 
large part of his business in Brilish Cochin—Profits made by Ins business con- 
nevtion dn British India S. 38 (1) latter part, effect of—lVhether the agent only 
person assessable—Nonresident whether British subject or foreigner liable to 
income fax. i , l 

The petitioner was a resident of and -had his principal place of business in 
Cochin State in Mattancheri which adjoins British Cochin and practically forms 
one town with it. He did a large part of his business in British Cochin $. e., con- 
tracts for the supply of goods were entered into and signed at the offices of firms 
in Bfitish Cochin and the goods were delivered at the jetties of the purchasers; 
the sale proceeds were paid to-the firm’s agent or rather duly authorised servant in 
cash in British India or by theques which are cashed in Bauks in British India. 

In these circumstances the profits and gains thus made by the petitioner are 
profits and gains arising to the petitioner through ‘or from his business connection 
in British Isdia and he is assessable toa income tax ‘in .respe@t of the profits and 
gains under S. 38 (1) of the Indian Income Tax: Act. © suiiti = © 
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The Court delivered the following. 

Judgment :—This is an appeal by deini 1 to 4 in the 
suit which was brought by the plaintiffs on the footing of two 
usufructuary mortgages, Exs. A and B, in which the father-in- 
law of the 1st plaintiff and the father of the 2nd plaintiff were 
the mortgagors and the 1st defendant was the mortgagee. The 
plaintiffs claim that the mortgage debt having been completely 
- discharged they are entitled to the possession of the mortgaged 
lands by ejection oflthe defendants, They also claim an account. 

The mortgage deeds are dated respectively 27th September 
1892 and 28th April 1893. The written statement filed by the 
defendants admit that the father-in-law of the Ist plaintiff, the 
2nd defendant and certain minors became indebted up to 13th 
March 1887 in the sum of Rs, 560 in respect of the plaint men- 
tioned registered deeds of mortgage with possession and they 
executed a settlement of account. They.also file an account 
and plead that the sum of Rs. 950 odd is still due to them and 
that the plaintiffs cannot redeem without paying this sum. 

The issues, as originally settled, were for accounts and on 
the question of non-joinder of certain alleged necessary parties. 
But on remand the District Munsif framed an additional issue 
which ‘s,the point taken in the second appeal before.us. The 
issue runs a@ follows : “ Are the suit mortgages void on account 
of non-enfranchisement and, if so, is the plaintiff’s suit in time 
and the claim for possession of the lands not barred ?” ‘ Both 
the lower courts have held that the plaintiffs are entitled to 
redeem. 

The suit lands were unenfranchised service inam lands at 
the date of Exs. A and B though.they have: been enfranchised 
since. The mortgages therefore are by the provisions of, S. 5 
of Madras Act III of 1895, clearly void; and. there is ample 
authority for holding that the provisions of S, 43 of the Trans- 
fer of Property Act cannot be applied so as to save a transaction 
of this sort. Vide Narahari Sahuv. Siva Korithan Naidu 1, 
Bachu Ramayya v. Phari Satchi ? and H V. Jaai 
nadham. 18 

The appellants contend that, as the TN are, void, the 
defendants having been ın possession continuously since 1892 
to the date of the suit in 1914 have acquired&n absolute title 


to the suit lands and cannot be disposssessed by the: plaintiff 
—_3—— 7 SS ‘UU 


1 (1918) M. W. N. 416. 2, (1913) M.W N 999, 
` 8. (1915) M. W. N. 838, 
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or anybody else, ‘Lhe respondents, on the otner nana, Coutenu 
that while admitting that the defendants have been in posses- 
sion for over twelve years they have not prescribed for any 
higher title than that of mortgagees ın possession and are 
therefore liable to be redeemed and dispossessed on accounts 
being taken. The question for decision is which of these views 
is correct, 

The learned vakil for the respondents relies largely on 
Javerbhai Jorabhai v. Gordhan Narsil where a house and 
certain properties were mortgaged and the mortgage was 
void under’ the provisions’ of the Bhagdari Act, Bombay 
Act V of 1862. The mortgage deed however contained a 
covenant for compensation’ payable io the mortgagee in the 
event of dispossession. The defendants contended that the 
mortgage being void the suit was barred by limitation, It 
was'however held that the covenant was a collateral contract 
independent of the invalid mortgage and that the mortgagee 
could recover on it. The learned Judges in that case however 
went further and as justifying the plaintiffs claim for compen- 
sation for disturbance under the covenant, they decided (Page 
372) that the possession of the plaintiff from 1897 to 1909 gave 
him an absolute title to the limited interest of a mortgagee in 
possession, and “in assertion of that right held adversely to the 
defendants who continuously attorned to him’. The case 
reported in Adam: Umar v. Bapu Bawaji? is authority for the 
proposition, ifany is needed, that possession obtained through 
a transaction which the law prohibits and declares to be void 
is adverse, and the learned Judges there point out that it is just 
such possession originating without colour of title which is con- 
templated by the law of limitation. cf President and Governors 
of Magdalen Hospital v. Knotts® where the possession obtain- 
ed under void. leases was held to be adverse. In Budesab v. 
Hanmanta * it was held that,a partial interest in land may be 
lost by. adverse possession as well as the whole interest and that 
the right to such partial interest may be asserted by suit. The 
learned Judges refer to two Madras decisions apparently with 
approval, namely Madhava v. Narayana® where it was held 
that adverse possession for 12 years of a limited, 1. e., Kanom 

1., (1914) L L. R. 39 Bom. 358, 2. (1909) I, L. R. 83 Bom, 116. 
8, (1879) L. R 4 A. C, 324 | 4, (1896) I. L. R. 21 Bom, 509, 
5, (1885) I. L, R. 9 Mad. 244, 
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interest in immoveable property isa good plea toa suit of 
ejectment to the extent of that interest. In Sankaran V. Peria- 
sami 1 which is the other case referred to, it'was held that 
possession of a limited interest.in immovable property may be 
just as must adverse for purposes of barring a suit for the 
determination of that limited interest as is adverse possession of 
a complete interest ın the property to bar a suit for the whole 
property. Further in Sundara Gurukkal v. Subraimania 
Archakar 2 (a decision of this, court) it was held that by 
virtue of adverse possession a person does not acquire a higher 
title than he has prescribed for, There the office of an archaka 
of a temple and the properties attached thereto were usufruc- 
tuarily mortgaged and after the expiration of the period of 
redemption the mortgagee continued in possession for the pres- 
criptive period. The learned Judges held that the mortgagee 
acquired only the right of a usufructuary mortgagee ane not 
the right of absolute ownership. 


It appears to us that the decisions quoted above must be 
followed. There is no evidence in this case that the defendants. 
ever claimed or thought that they were prescribing for the 
whole interest. The plaint and the written statement, as 
pointed out above, are based entirely on the void mortgages. 
It was not dill the remand trial before the Munsif that the ques- 
tion of. the effect of the possession of the defendants under the 
void mortgages was raised and considered. No other question 
was argued in Second Appeal. We must therefore hold that the 
defts. have not prescribed for any higher title than that of usu- 
fructuary mortgagees. In this view, the judgment of the 
Lower Appellate Court is right and the secénd appeal must he 
dismissed with costs. 


On the memo. of objections it is argued for the appellants 
that only 3 years rent and profits can be recovered on the 
ground that-the covenants in an usufructuary mortgage are 
personal and that, as the title of the true owner is not trans- 
ferred to the adverse owner who has remained in possession 
før the period required by the statute of Limitation, cf. Tich- 
borne v, Weir 3, the conditions do not affect the latter and 
cannot be enforced against him, The case in Punugt Subbia 
v. Nukalapati Rami Redd: * is also quoted. Pt is admitted that 


e i, (1890) I L R.13 Mad. 467 9, (1913) 18 I. C. 860. 
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had the mortgages been valid the 8 year’s rents and profits 
claimed by the respondent would be recoverable. The cases 
cited deal with the possession of strangers to the true owner 
and do not apply to the present case, where as pointed out 
above, the parties all along considered that they occupied the 
position of mortgagors and mortgagees and the provisions (if 
any) made for the disposal of the rents and profits of the mort- 
gaged property must have been perfectly well known to them 
all. It appears to us that consistently with our judgment in 
the appeal that the parties after the expiration of the period of 
Limitation in fact occupied- the position of usufructuary mort- 
gagors and mortgagees, we must hold that in the circumstances 
of this case, renis and profits from 1906'to 1914, the date of 
suit, are recoverable, ` 

The memorandum of objections is therefore allowed with 
costs ; the decree of the District Judge will be modified ac- 
cordingly and that of the District Munsif restored. 


C. A. S. Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. | 


Lakshmi Ammal --» Appellani™ (Plaintiff.) 
v, 
Kadiresan Chettiar and another ... Respondents (Defend- 
ants.) 


C. P. C.—Or. 21, R. 58—Claim petition—Order negaliving clatm—Order 
dismissing petition for, want of jurisdiction—Suit to set astde—N ecessitp— 
Termination of attachment followed by fresh attachment, fresh claim petition, 
and order thereon —E ffect. 

On the coastruction of the order on a claim petition which ran as follows :— 
‘Sale stopped. The claim cannot be investigated by this court. Petition dismis- 
sed.”, held that the order did not negative the right set up by the claimant soas 
to necessitate the institution of a suit within one year to have it set aside 

Per Ramesam, J.—Even if the order was One 'negativing the claimants right 
in view of the fact that the attachment against which the claim was made „bad 
terminated, and that the decree holder bid made a fresh attachment followed bya 
fresh claim petition and a fresh order allowlng the claim. `~ 

Semble: it was not necessirv to have the order set aside within a year. 


Second Appeal against the decree of the Court of the 
Third Temporary Subordinate Judge of Tanjore at Mayavaram 
in Appeal Suit No. 28 of 1919 preferred against the decree, of 

*S. A. No, 47 of 1920. 26th January 1921, 
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the Court of the District Munsif of Mayavaram in Original Suit 


No. 443 of 1916. 


K. V. Krishnaswami Atyar for appellants. 
T. M. Krishnaswami Aiyar for respondents. 
The Court delivered the following . 


Judgments :—Spencer, J. :—Relying on the Full Bench 
case in Venkataratnam v. Ranganayakamma 1 Mr, Krishna- 
swamy Aiyar asks us to hold that the District Munsif’s order 
dismissing 1st defendant’s+ claim petition on -15-6-14 became 
final in consequence of 1st defendant’s failure to set it aside by 
instituting-a suit within one year. This point was not raised 


until the present suit reached the stage of the first appeal and_ 


might be-disallowed on that ground. 


But it may be answered directly as the Lower Appellate 
Court allowed it to be argued and as we have heard full argu- 


ments in this court, 
ft. 


In Venkatrainam v. Ranganayakanıma },. Seshagiri Iyer J, 
observed. “ The language of. O. 21, R. 63 leaves little room 
„for doubt that all orders which A the right set up by the 
“claimant or the decree holder are within the, rule.” 

Was then the District Munsif’s order dated 15-6-14 one 
that negatived the claimant’s right. It runs thus : “Sale 
stopped. The claim cannot be investigated by this court. 
Petition dismissed.” The order was thus based on two cir- 
cumstances, first, that the execution was not proceeded with in 
the District Munsif’s Court, second, that under S. 63 Civil 
Procedure Code, the only court having furisdiction to ad- 
judicate on the claim was the Sub-Court. The petition was 
dismissed, because the District Munsit has no authority to dis- 
pose of it and because it became unnecessary to investigate the 
claim when the sale was stopped. In my opinion this order 
was not passed under O. 21 Civil Procedure Code which 
relates to the investigation of claims, but was passed in the 
course of execution. It did not negative the right set up by 
the claimant, but it was an order declining to adjudicate 
either for or against him ; and upon the substance of. his claim 
it cannot be treated as an order more: against Jim than against 
the decree-holder. Under such circumstances Ist defendant 

l, (1918) I, L, R. 41 Mad. 985 : 35 M. L. J. 335, 
` 
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Spencer, J. 
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was not bound to set it aside (see Ponaka Balarami Reddi v. 
Hazi Mahomed Abdil 1. and Gollamapalli Subbayya v. Sankara 
Venkataratnam 2), So far as the order was in substance an order 
under S., 63 Civil Procedure Code it is worthy of note 
that this section falls under the head of attachment in Part 1] 
of the new Code, the corresponding S. 285 of the Code of 1882 
being grouped alsongside. with Ss. 278 to 283 which. related 
to the investigation of claims and objections and corresponded 
to Rr. 58 to. 63 of O.:21. This forties me in the view I 
have taken that it was not an order disposing of the claim set 
up by ist defendant. Thisis the only point argued and as it 
fails, the lower appellate court’ judgment must be upheld and 


the Second Appeal dismissed with costs. 


Ramesam, J. The plaintiff has not sought to base his claim 
in the plaint on the construction of the order (Exhıbıt-VII) 
dated 15-6-14 for which he now contends. It is clear he was 
content to accept it as an order not negativing the claimant’s 


right. Nor was the point raised in the issues or at the trial 
before the District Munsif. He raised it for the first time be- 


fore the Sub Judge as respondent. Mr. K, V. Krishnaswami 
Aiyar contends that he ought to be allowed to raise it as it is a 
pure question of law. ‘It-is true that, when a new queStion is — 
a pure question of law, it may be allowed to be saised in the 
discretion of the court hearing the Second Appeal. I do not 
think that, having regard to the somewhat unhappy language 
of the District Munsif and the conduct of the parties that we 
ought to exercise our discretion in favour of the appellant. 
Mr. T. M. Krishnaswamy Iyer contends that, after the Munsif’s 
expression of his Opinion that the Sub Judge was the proper 
person to decide the claim petition, the decree holder ought to 
have applied to the Subordinate Judge to be made a party to 
the enquiry in that court and in the absence of such an appli- 
cation, the order of the Sub Judge (Exhibit II dated 1-9-14) 
binds him. That it is open to him to so apply seems to follow 
from Arimuthu Chetty v. Vyapuri Pandaram 3, At this stgge 
I am bound to observe that S. 63 of the Code is defective. It 
does not point out the procedure to be fotlowed by the decree- 
holders in the inferior court and how the higher court is to 
pass a decision so-as to bind them. 
1, (1919) 26 M. L J. 499. . "2 (1917) M. W. N. p. 851., 


| 3. (1911) L. L. R, 85 Mad. 588. 
Td 
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Whether the order of the Sub Judge is to be upheld as the 
final order on the claim petition or -not, I agree with my 
learned brother in holding that Ex. VII cannot be taken to be 
an order negativing the claimant’s right. But for this view, it 
would be necessary to consider the further question whether 
the order Ex. VII (Supposing it is an order negativing the 
right put forward by the claimant) has not to be set aside 
within a year, the attachment against which the claim was 
made, having terminated (See Ex. I) and the decree-holder, 
having made a fresh attachment followed bya fresh claim-. 
petition and a fresh order (Ex, A) allowing the claim. On this 
point, I am inclined to agree with the decisions in Ponaka 
Balaram Reddit v. Hazi Mahomed Abdul ! followed by Gollam- 
palli Subbayya v. Sankara Venkataratnam ? and with the 
decision in Umesh Chunder Roy v. Raj Bullubh Sen 8 and 
Ibrahimbhai v. Kabulabhat 4 and Kamini Kani Roy v. Ram 
Nath Chucker buity ® cited therein, I do not think that the 
decision in Ramasamy Chetty v. Alagiri Chetty ® supports the 
conclusion drawn in Singaram Chetty v. Chinnabhi? from the 
decision in which I respectfully dissent. The conclusiveness 
of the order on claim petitions provided for by O. 21, R. 63 
is réally ‘a subordinate branch of the rule of rés judicata and 
should be limited not only to the parties to the order but also 
to the claims put forward and to other rights worked out in 
pursuit of those claims. To hold otherwise is really to say 
that a decree or order involving a decision is re ajudication bet- 
ween the parties even as to the titles not litigated in the pro- 
ceedings a conclusion opposed to the fundamental principles 
of the doctrine of’ res judicata and to creat@ a species of an 
order in rem. If notice was issued to defendants 1l-and 2in the 
claim proceedings in Singaram Chetty v. Chinnabhi 7.1 would 
hold that the case was correctly dicided. 

In the result, I agree with the order of my learned brother. 


AS Ns 
. ae Second appeal dismissed, 
1 (1914) 26M.L J 499. 2. (1917) Me W. N. 851. ' 
3 (1882) I. L. R. 8 Cal. 279. 4, (1888) L L. R 13 Bom: 72. 


5. I. L.R 21C. 266. -=z 6. - (1915) 27 I- C. 800.. 
' 7. (1920) 4M. LJN 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE ABDUR RAHIM AND MR. JUSTICE 
ODGERS. 


Kaithal Kuttiyali -. Appellant * 
v. 
Kuzhatte Puthenveetill Thirumangalath i 
Kashaartan Ummam Amma and etc. ... Respondents. 


Malabar Law —Stanomdar—Lease by—Lease for term exceeding his hfe 
time—Validsty —Lease—Construction—Covenant for renewal—What amounts 
to. 


` Where a Taraga (lease) granted by a Stanomdar ran as follows :—‘'T shall 
well improve this. paramba and plant. etc; when the improvements have survived 
the period of decay and the cocoanut trees begin to bear their first fraits, I shal 
take a Taraga after fixing the rent in accordance with thelocal custom on an 
inspection of the -kuzhikonoms;” held that the parties intended that if the tenant 
made any improvement and those improvements were effective, he would be eatit- 
led to a lease for another term of 12 years from the date of the expiry of the prior 
lease and that the rent was to be revised in view of any larger yield f10m tbe land 


that might accrue and also having regard to the castom of the country with respect 
to such a lease. ' i 


A Stanomdar is entitled to grant a lease for a term exceeding his own lifetime 
S0 as to make it binding on his, successors’ provided the leese is such as is benef- 
cial to the estate. 


Second Appeal against the decree of the court of the 
Temporary Subordinate Judge of Tellicheri in Appeal suits Nos. 
416 and 417 of 1908 respectively preferred against the decrees 
of the court of the additional District Munsiff at “Tellichery in 
Original suits No. 16 and 61 of 1915 (O. S. No. 383 of 1914 and 
O. S. No.24 of 1915 Principal District Munsiff’s Court, Telli- 
chery.) | 

K. P. M. Menon for appellant. 


C.\Madhavare Nair and V. P. Karunakaran Nambiar for 
Respondents, . - 
The Court delivered the following. 


Judgment :—The main question in these appeals depends on 
the construction of Ex. A. which is a lease or rather 
counter part of a lease known in Malabar as Taraga, the purpose 
of which admittedly was to enable the tenant or the lessee to 
reclaim the demised land and make improvements thereon. The 
words of this lease which was granted by the Stanomdar are 
these :—“ I shall well improve this paramba and plant &c, 
when the improyements have survived the period of decay and 
the cocoanut trees begin to bear their frst fruits, I shall take 


* S. A. No. 1365 and 1366 of 1919, 28th September, 1920, 
8 
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a Taraga after fixing the rent in accordance with the local 
custom on an inspection of the Kuzhikanoms.” The Subordinate 
Judge has held that this clause merely gives an option to the 
landlord to renew the lease if he so chooses. 

The appellant on the other hand contends that it isa 
binding covenant for renewal for another term of 12 years 
beginning from the expiry of the term of 12 years granted, that 
is 9th May 1902, the date ot Ex A. These words are almost 
identical with the words in another Taraga lease granted to the 
tenant by the same Stanomdar.or his predecessor-in-title in an 
unreported case S. A. No. 1423 of 1901. There Mr. Justice 
Benson who had much experience of Malabar Law and Mr. 
Justice Bashyam Iyengar held that having regard to the well- 
known tenures and customs of Malabar, the intention of the 


parties in executing the deed was to agree that the tenant 
should hold the land for the usual term of 12 years at the rent 
fixed in the document and should plant up the land during that 


time in a husband like manner, that at the end of that term the 
rent should be enhanced with reference to the improved state 
of the land and according to the custom of the country in 
fixing the rent of such improved land, and that the tenant 
should pay that rent for a further term of 12 years from the 
expiry of the first term and execute a document binding him- 
self to do so. They granted a decree to the ‘effect that the 
tenant was entitled to renew the lease which should bear the date, 
the day of the decree and run for the unexpired portion of 12 
years from the expiry of the former lease but wifhout a coven- 
ant for further renewal. Having heard Mr. Madhavan Nair 
fully for the respondent, we are inclined to hdld that the words 
quoted above mean that the parties intended that if the tenant 
made any improvement and those improvements were effective, 
he would be entitled to a lease for another term of 12 years 
from the date of the expiry of the prior lease, and the rent was 
to be revised in view of any larger yield from the land that 
may accrue and also having regard to the custom of the country 
with respect to such a lease. We have been pressed however 
by Mr. Madhavan Nair with the decision in ‚Gopalan Nair 
v, Kunhan Menon 1, But that was a case ofa Kanom which is 
not a lease pure and simple but partakes also of a.mortgage, and 
further, the learned Judges one of whom was Mr, Justice Benson 


1, (1907) 1. L. R. 30 Mad. 800, 
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‘proceeded upon the fact that the terms of.the renewed lease 


were not set outin the document. Here the rent although 
not fixed is capable of being ascertained with reference to 
the nature and value of the improvements and the local custom. 
We are therefore of opinion that the appellant is entitled toa 
renewal for a further term of 12 years. 

It was argued by Mr. Madhavan Nair that the Stanomdhar 
who granted the prior lease, the counter part of Ex. A, had no 
power to bind his successor that is to say, the lease would be 
operative only during his life time, and that this stipulation for 
renewal does not bind the successor in office. He contended 
this as an absolute proposition of law whilethe very authori- 
ties to which he has referred us as set out in Moore’s Malabar 
Law show that the Stanomdhar is entitled to grant a lease for 
a term exceeding his own life time, so as to make it binding on 
his successor provided the lease is such as is beneficial to the 
estate. At p. 349 in his Malabar Law, Moore cites a dictum 
of Mr. Holloway who was at the time Subordinate - Judge of 
Calicut to the. effect that the proof that the: alienation of 
sthanom property'is for some purposes tending to the 
conservation or improvement of the property for those who 
are to succeed must be clear in order to make such dlienation 
binding. At page 351 a passage from the Judgment of Innes 
and Muthusamy Iyer, JJ. runs thus :—“ But he ” (sthanamdar 
or rather sthanamholder “‘is also manager of the family for the 
time being ; if he grants alease or makes an alienation to 
enure beyond, his life time which is for the benefit of the 
family, it will be upheld as, on the other hand, any such trans- 
action, if prejudfcial to the family, will be set aside, ”. Simi- 
larly at page 352 it is laid down in another Judgment of this 
Court. “It is certainly open to asthani to make a lease of 
forest land for a term of years, and the mere fact that the alie- 
nation is intended to hold good after his life time will not in- 
validate it. ” Here in the written statement, ‘paragraph 5, in O. 
S. No. 2+ of 1915, a plea was taken that the lease was binding 
only on the stanom holder who granted it and not on the succee- 
ding stanom-holders : There is a general issue, No. 1, to this 
effect “ whethe: the provision in the marupat to grant-a renewal 
is binding on the-Ist defendant. This issue cannot be said to be 
very happily worded. But it is capable of meaning that if the 


lease Was beneficial to the family it would be binding of the 
r 
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first defendant in O. S. No. 2+ of 1915 who is the present stanom 
holder. That question however has not been tried by either of 
the lower Courts; and we think it is necessary in the view we 
take of the lease, Ex. A. that this issue should be tried before 
the two suits could be disposed of, if it be found that the lease 
is binding on the present stanom-holder having regard to the 
provisions ot law already set out, that the appellant, plaintiff 
in suit No. 6t, of 1915, will be entitled to a decree for specific 
performance in the terms mentioned above, that is to arenewed 
lease for 12 years dating from the expiry of the lease of May, 
1902, without any covenant for a further renewal. The rent 
will have to be ascertained in accordance with the provision 
of Ex. A. Ifthe plaintiff in O. S. No. 61 of 1915, succeeded 
ultimately in obtaining a decree for specific performance, the 
suit O. S. No. 16, of 1915, will have to be dismissed with costs 
and his own suit 61 of 1915, will be decreed in his favour. 

These Second Appeals therefore are allowed and the 
judgments of the lower Court reversed and the suits remanded 
to the court of first instance for disposal in the light of the 
above observations. The appellant will have his costs from 
the respondents. Only one Vakil’s fee in both cases, 

A. S. V. _ Second Appeals allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR,. JUSTICE OLDFIELD AND MR, JUSTICE 
RAMESAM. 


Tarabchand ... Plaintiff* (Petitioner), 
| m 
The Madras and Southern Mahratta 
Railway Company, Limited. ... Defendant (Respondent). 


Limitation Act—Arts. 62, 30, 31--Indian Railways det, 1890—S, 56—Sale of 
goods under—Surplus proceeds of—Sust byconsignor for recovery of—Limit- 
ation. 

Held that, a suit by the consignor of goods not delivered to the consignee and 
sold by the Railway company in the exercise of their right under S.86 of the 
Yndian Railways Act for the recovery of the surplus proceeds of that sale was 
governed by art 62, and not by art 30 or 31; of the Limitation Act. 

A suit for the surplus sale proceeds is eatirely d:stinct fron oae for compen- 
sation for the non-delivery of the goods, and.the fact that the latter class of suit 

might have been available for the plaintiff is no reason why a suit brought for the 
recovery of the surplus sale proceeds should not be held to be governed -by art. 62. 


° “Referred Cage No, 18 of 1920. 
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Case stated under S. 69 of the. Presidency Small Causes 
Courts Act by the Presidency Small Cause Court in Suit No. 
3721 of 1920. (F. B. No. 118/ 20) 

P. Venkataramana Rao, for Petitioner. 

R. N. Atyangar instructed by Brightwell and Moresby, for 
the Respondent, ' l 

The Court delivered the following 

Judgment:—The plaintiff in the reference is the consignor 
of goods by the Madras Railway Company toa consignee at 

e Bangalore, The goods were not delivered and'there seems to 

have been a certain amount of ‘correspondence and inquiry 
after them by plaintif. But it came to nothing: apparently 
because it is common ground that the goods had not on them 
his correct address and that he stated the station, at which he 
booked them, incorrectly. It has further been found that in 
the end the goods, which were in the Railway Company’s 
possession, were sold in the exercise of their right under S. 56 
of the Indian Railways Act. The’ plaintiff is now suing to 
recover the surplus proceeds of that sale, which in the words 
of the section, the Railway Company is bound to render to the 
person entitled. 

We are asked to decide what is the article of schedule 1 of 
the Limitation Act applicable to this suit. The phintiff con- 
tends, and two learned Judges of the Small Cause Court have 
held, that article is No. 62—“For money payable by the de- 
fendant to the plaintiff for money received by the .defendant 
for the Plaintiff's use.” On the other hand, as one learned 
Judge has held, the Railway Company contends for the appli- 
cation either of article 30 or 31, the two articles dealing 
with suits against a carrier. Article 30 may at once be dismissed 
from consideration because there is no question in the present 
case of loss or injury to goods. We therefore have to decide 
between Arts. 31 and 62. 

It is not disputed that ‘Art. 62 would apply in terms to 
the sale proceeds. The argument of Mr. R. N. Aiyangar on 
behalf of the Company is however that plaintiff, having a-right 
of suit for compensation for non delivety of the goods, 
must be supposed to be now suing to enforce that right and 
that art. 31 is applicable. Mr. Aiyangar has relied strongly 
on the’ fact that S. 56 of the Indian Railways Act, is con- 
tained in Chapter VI thereof, dealing with the working of 
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Railways,’ whereas the responsibility of Railway Companies is Tarabchand 
dealt with in Chapter VII, and he has referred to the statement y 
of His Lordship the Chief Justice in M. and S. M. Ry. Cy., Lid, Southern 


and was intended to cover the whole hability, of the Railway 

Company including among other things the responsibility of 
the Railway Company for misdelivery by whatever reason 

caused, It is sufficient to observe that S. 56 (2) and the pro- 

cedure authorised therein were not in question in that case and 

there is no reason for assuming that it was present to the mind, 
of his Lordship or that, if it had been brought to his notice, be 
would have used the same expressions. 


As we read 8.56, it authorises the Railway Company to 
adopt a certain procedure and to hold a sale and gives a 
direction as to this disposal of the proceeds thereof. We can- 
not hold that that direction is merely moral or administrative. 
There is no reason why it should not confer a right to the sur- 
plus proceeds on the person referred to in the section as entitled 
to them. That person would be in the present case the plaintiff. 
There is further no reason why that right should not be en- 
forced by a suit. Such a suit could not be brought until after 
the sale, that is, in the words of the third coloumn of the 
schedule, uptil after the date when the money was received for 
the plaintiff's use. The argumént’for the application of art. 31 
can be supported only on the assumption that what the plaintiff 
is suing for is not merely the surples sale proceeds, but com- 
pensation for the non delivery of goods ; and that is not how 
the plaintiff has described his claim. This distinction is material 
for compensation for the non delivery of tlfe goods might very 
well be, and in fact very freequently would be much more than 
the surplus sale proceeds. The two classes of suits are entirely 
distinct and, because the suit to which art. 31 would apply 
might have been available for the plaintiff, that is no reason 
why we should refuse to regard his suit as one for the money 
referred to in S. 56 (2) to which art. 62 would apply. 

” We hold that the suit is in time and answer the reference 
accordingly. The costs of this reference will be provided for 
in the decree. 

A. SpV. 


a ee I. L, R1 Mad, 871 at p, 877, 35 M; L. J. 38. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—SIR JOHN WALLIS KNT. CHIEF JUSTICE AND 
MR. JUSTICE OLDFIELD. ' | 
Sri Rajah Inuganti Venkata Rajagopala... Appellant *(Plain- 
Suryarao Bahadur Garu | tiff.) 


| V. 
Sri Rajah Datla Venkata Suryanarayana 
Jagapathi Bahadur'Garu añd another ... Respondents (Defen- 
danis 3 and 4.) 


Hindu Law—Widow—Surrender by—Valdıty—Test—Alenalion of whole 
estate by successive steps—Dedts of widow—Undertaking by reverssoner to dise- 
charg—S ffcot. | 

What is necessary to bring the doctrine of surrender into effect is that the 
widow should part with the whole of the interest ; it does not matter whetber it is 
done by one single act or by a aumber of successive acts. 

Whether an undertaking by the reversioner to discharge the existing debts of 
the widow would invalidate the surrender depends upon the circumstances of each 
caso, the test to be applied being to see whether the transaction is a bona fide 
surrender or a mere devise to divide the estate with the reversioner. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Cocanada in Original Suit No. 8 of 1913 
(O. S. No. 63 of 1908 on the file of the Sub Court, Cocanada). 

S. Srinivasa Atyangar and P. Nurayanamurtki for 
appellants. | 

A. Krishnaswami Aiyer, P. Somasundaram and S. Asava- 
nuda Aiyangar for Respondents. 

The Court delivered the following 

Judgment :—The Chief Justice :—-This is an appeal from the 
judgment of the Subordinate Judge of Cocanada in a suit 
brought by the plaintiff as the next reversioner of the last male 
owner Surya Rao to recover the suit properties which formed 
part of the estate of the last male owner. ) 

The position is somewhat a curious one because these pro- 
perties were purchased by the defendants ina court auction 
under decrees obtained against the plaintiff himself. The last 
male owner left a mother and two sisters and the present plain- 
tiff is the grandson of the elder sister. The mother in 1870 
transfered a third of the estate she inherited from her son to 
each of her two daughters reserving a third for herself. 

Then at a later stage after the death of her two daughters 
the widow executtd another deed, Ex. I, by which she sur- 
rendered „the one-third that she had’ previously reserved 

* Appeal No. 22 of 1917. | 16th Fybruary, 1921. 
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for herself to her two grandsons, each being the son of 
one daughter, in equal shares. This was in 1890. The widow 
survived till 1907. In the meantime the whole estate of the 
last maleowner was inherited by the two grandsons of whom 
the plaintiff’s father was one. The plaintiff's father incurred debts 
and it was in respect of these debts that decrees were obtained 
and the suit properties were brought to sale and purchased by the 
defendants. Now that plaintiff, on the death of the widow, 
has succeeded as next reversione’ to the share of the last male 
owner, he seeks to invalidate these Court sales on the ground 
that they were made pursuant to alienations by the mother of 
the last male owner for purposes which were not binding and 
that they are not binding upon him. 

Now the decision of this question depends on the question 
whether the widow made an effective surrender of her estate to 
the plaintiff’s father and his cousin who were the next reversion- 
ers in'1890, when she parted with her remaining third, At that 
time, these two, the plaintiff and his cousin, were in possession 
of all the estate of the last male owner except this one-third, 
After the surrender of this one-third they were in possession 
of the whole of the last male owner’s estate and the widow re- 
tained no further interest in it. The widow had entirely effaced 
herself and her rights in favour of the next reversioner. 

Now it has been suggested thal this surrender was bad 
because there were two distinct surrenders, each: of a part of 
the inheritance. What was necessary to bring this doctrine 
of surrender into effect was that the widow should part with the 
whole of the interest ; it does not matter whether it was done 
by one single act or by a number of stccessive acts, In 
Nachiyappa Goundan's case \ the Privy Council suggested that 
the defects of the earlier decision in Bajrangji Singh v. 
Manokarutka Baksh Singh ? might be explained on the ground 
that these alienations in cumulo amounted to an alienation of 
the whole of the immoveable property. That is very much 
what has happenedhere. There has been an alienation of the 
whole estate by successive steps. 

Objection is taken to the last surrender because it pro- 
vides that the estate is to continue to be registered in her name 
but the whole beneficial interest was in her grandsons and we 
think that there is no substance inthis objection. 

R—27 
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An objection has also been taken to the validity of the 
surrender, because in Ex. I, the plaintiff and his cousin under- 
took to discharge the debts set out in Ex. I to the extent of 
about one lakh and fifty thousand rupees. Now the evidence 
is that this estate had been involved in three expensive litiga- 
tions, in the first of which the title of the last male owner was 
challenged. The first of these litigations dates so far back as 
1870 and it seems very probable to say the least, that the bulk 
of -this indebtedness was incufred in connection with these liti- 
gations ;-but however this might be, there can ‘be no doubt that 
those debts existed, and | think also that the creditors would 
have claimed that they. were binding upon the estate. But, 
even if they were not, the question- arises .whether an undei- 
taking by the reversioner to discharge the existing debts of the 
widow would invalidate an arrangement of this kind. Each 
case must be judged on its own circumstances and the test 
we have to apply has been laid . down by the Privy Council in 
three recent cases beginning with Ranugaswami Gounden v, 
Nachiyappa 'Gounden 1, Chofidhury Sureshwar Misser v. Mussa- 
mut Maheshrant Misrain ?. and Bhagwat Koer v.. Dhanukdhari 
Prasad Singh ®, In Raugaswams Gounden v. Nachivyappan Goun- 
den 1, their Lordships say that “ an alienation by .a widow of her 
deceased husband's estate held by her may be validated if it 
can be shown to bea surrender of her whole interest in the 
whole estate in favour of the nearest reversioner or reversi- 
oners at the time of the alienation. In such circumstances the 
question of necessity’ does not fall to be considered. 
But the surrender must.be a bona fide surrender, not a device 
to divide the.estate with the reverssoner. The same 
test has been repeated in the later case and at present 
all that we have to see about the recent absolute 
surrender 1s whether it was a bona nde surrender or 
a mere device to divide the. estate with the reversioner. Now 
applying that test in the present case, I can see no reason 
whatever for holding that this final surrender by the widow in 
1890 was not a bona fide surrender or was in-any sense a device 
for the purpose-of dividing the estate with the reversioner. 


Some argument has been addressed to us as to whether 
the alienations made by a widow for the purposes which are not 


1 (1918) I L. R. 42 Mad 523 2 (1919) “39 M, I. J, 161. 
3 (1919) I L. R, 47 Cal 406, - 37 M, L, J. Je 
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binding on the estate are affected by such surrender. It has 
been held in Subbamma v. Subramaniyam 1, that they are not, 
whereas a contrary opinion has been expressed in an unrepor- 
ed dase, C. M. A. No. 322 of 1919. Speaking for myself, I see 
no reason to depart from the ruling in Subbamıma v. Subra- 
maniyamn |, but it is unnecessary to express ahy final opinion 
on the question. 

The appeal fails and is dismissed with costs. 

Oldfield, J. :—As regards C. M. A. No. 322 of 1919, it 
does not seem to me to be necessary to attempt to define the 
extent to which after the argument just concluded I should ad- 
here to the decision if the same point were again before me. For 
the present case ıt is sufficient that there is nothing in the widow's 
conduct which has ın any respect prejudiced the ultimate re- 
versioner in any way irreconcilable with the widow’s undoubt- 
ed right to make a surrender in favour of the person who 1s 
reversioner at some earlier date to the prejudice of the person 
who would otherwise be entitled to the estate on her death. 
The doctrine of surrender appears to rest upon no text and ıt 
may therefore, as I understand it, be given effect to in any way 
consistently. with the principle on which it is based, that 
principle being that the widow's effacement of herself at 
once opens the succession in favour of the reversioner on the 
date of such effacement, In sucli a case as the present, when the 
remainder of the widow’s estate has already redched his hands 
there can be no unfair prejudice to anyone, if we regard the 
surrender to him as covering not merely the estate particul- 
arly conveyed but also the whole estate over which the widow 
had control, the remainder of which is already in his possession, 

A. S, V. Appeal disinissed. 
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Under S 22 of the Provincial Insolvency Act the District Gourt has jurisdic- 
tion to deal with an application by the purchaser of the property of an insolvent at a 
sale held by the Official Receiver to the effect that his bid might be accepted and 
and that the sale to another person be held to be invalid. A regular suit by such 
purchaser for the parpose 1s not necessary. 


Appeal against the order dated the 9th, day of December 
1919, and made in C. M. P. No. 624, of 1919, ın I. P. No. 20 
of 1917 on the file of the District Court, Trichinopoly. 


T. S. Visvanatha Aiyar for appellant. 

S. T. Srinivasa Gopalachari for respondent. 

The Court delivered the following 

Judgment :—In this case an application was made by the 
appellant, who purports to have purchased the property of an 
insolvent at a sale held by the official Receiver, to the effect 
that hiş bid might be accepted and that the sale to another. 
person be held to be invalid. The learned District Judge is of 
opinion that he has no jurisdiction to deal with the matter 
under S. 22 of the Provincial Insolvency Act and that a regular 
suit is necessary. This view of the law is opposed to the very 
wide language of S. 22, which says that “if the insolvent or 
any of the creditors or any other person is aggrieved by any 
act or decision of the receiver, he may apply io the coyrt, and 
the court may confirm, reverse or modity the act or decision 
complained of and make such order as it thinks just”. lt seems 
to us that it is convenient and proper ihat matters of this sort 
should be disposed of by the executing Court and that is the 
plain direction of the legislature as contained in S, 22. This is the 
view taken in two recént decisions of this court in Thiruven- 
katacharia v. Thangayiammal } and Avanas: Chetty v. 
Muthukaruppa Chetty ?. Therefore we set aside the order of 
the District Judge and remit the matter to him for disposal 
according to law. Costs will abide the result. 
cA, S. V. Order set astde, 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 

JUSTICE. KRISHNAN, 

Rajah V. Muthu Krishna 


Yachendra Bahadur ... Appellant * (Defendant), 
v, 
W. H. Nurse .. Respondent (1st Plaintiff). 


Original side Rules (Madras)—Rule 48—Written Statement—R.xtension of 
ime for filing—Suffictent oatse—Improper refusal of vakit himself to fle u 
statement in time ot to allow another to do so—Vakil—Non-payment of sti pukal- 


ed fees —Remedy in case of—Refusal to act in cause or to allow another to act— ` 


Prop: tety, 

Vakils, who are allowed to act as well as plead on the OriginalSide of the High 
Court, are, as regards acting, very much ın tibe same position as solicitors in 
England. Attorneys or solicitors are not entitled to refuse to go on with an action 
for want of funds unless they have given their clients sufficient notice of their 
intention to enable bim to make other arrangements. Held, tberefore that'a vakil 
was not entitled to refuse to take a necessary step ın a cage because his own fees 
had not been paid, and atb the same time :efuse his consent to the transfer ot the 
case to another vakil. 

_ Where, owing to the unjustifiable conduct of a vakil for the defendant in a suit 
in refusing himself to tile a written statement on bis- Fehalf ın time or to allow 
another vakil to do so, the defendant applied far an extension of time for filing the 
statement, eld further, reversing the decision of the trial Judge, that the case was 
one in which the delay should be excused. 

On appeal from the order ‘of the ‘Honourable Mr. jasi 
Phillips datèd 23rd November 1920 in T. O.'S. No. 19 of 1920 
on the file of the High Court, passed in the exercise of its 


Ordinary Original Testamentary Jurisdiction. 

The Advocate General (C. P. Ramaswamı Aiyar) K. Rajah 
Atyar, K. Krishnaswamı Aiyangar and T. Kumaraswamiah 
for appellant. . 

R. N. Aiyangar instructed by King and Patridge. 

The Court delivered the following 

Judgments :—The Chief Justice :—-This is an appeal from an 
order of Phillips, J. refusing leave to fle a written statement 
which was out of time, and raises a question ot considerable 
importance. The cause of the delay was that the defendant’s 
vakils refused either to file the written statement themselves or 
to consent to another vakil being brought on the record unless 
they were paid Rs. 1000 towards the costs of the suit which 
they alleged the defendant had agreed to pay at this stage of 
the case. In these circumstances the defendant was precluded 


by the Original Side Rules from filing the written statement 


* O. S, A, Nogl0 of 1921. 4th May, 1921, 
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himself or getting another vakil to file it. I take the facts from 
the vakil’s own counter-affidavit in answer to the application 
for a change of vakil. The change was eventually ordered by 
consent upon the defendant’s paying the vakils Rs. 500, but the 
written statement was then out of time, and, as I have already 
said, the learned Judge has refused to excuse the delay. Now ł 
may say at once that I have come to the conclusion upon a con- 
sideration of authorities which were not cited to the learned 
Judge that the detendant’s vakils were not justified in refusing 
themselves to file the written statement in time or to allow 
another vakil to do so and that the defendant ought not to be 
prejudiced by their conduct. In this Court vakils are allowed to 
act as well as plead on the original side, and as regards acting 
are very much in the same position as solicitors in England. 

Now itis I think well settled in England that attornevs or solici- 
tors are not entitled to refuse to go on with an action for want 
of funds unless they have given their clients suffcient notice of 
their intention to enable him to make other arrangements. The 
rule is lad down even without this Imitation in^ Observations 
addressed by Lord Westburry on behalf of the Privy Council to 
a solicitor of the Court’ 1 with reference to an Indian Appeal. 

“ It is the duty” said Lord .“ Westbury” of a solicitor, who has 
once undertaken to conduct a cause to carry it to a*conclusion, 
aud he cannot refuse to do that duty by reason of the client 
not having complied with any application that may have been 
made to him.” This was the old common law .rule as stated 
in Tidd’s Practice, 9th edition p, 86, but it had also been held 
by Lord Tenderden in Rowsen v. Earle? and by Tindal, C. J. in 
Lawrence v. Potts 3°and in Van Sandasi v. Browne + that an 
attorney was entitled to refuse to go on unless he were put in 
funds provided that he gave his chent sufficient notice of his 
intention not to go on. The question was again considered in 
Underwood Son aud Piper v. Lewts ò in which Lord Esher laid 
down that a solicitor accepting a retainer was bound to go on in 
the absence of good cause such as a refusal by.the client to find 
the money tor necessary disbursements which terms did not. 
include his own costs. ‘These cases are entirely opposed to the 
view that a, Vakil ıs entitled to refuse to take a necessary step 


1. (1870) 4 Ben b. R. 24. 2. 1 M.and M. 538, 
\..32 6C & P428, l 4, 9 Bing 402. 
. ° 5. (1894) 2Q. B. 806. . 
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in the case, because his own fees havenot been paid, and at Rajah 
the same time refuse his consent to the transfer of the case to aati 
another vakil. It is true that on the common law side an attorney 
could resist a change of attorneys unless his costs were paid, ee l 


by which must be understood his costs for work already done 
in the action, not asin the present case an agreed payment 
towards the general costs of the action. On the equity side, a 
change of solicitors was allowed without insisting on the pay- 
ment of costs, and this equitable rule has been held to prevail 
by. reason of the provisions of the. Judicature Act, and is now ° 
embodied in O. 7, R.3 of the Supreme Court Rules; but 
even thé common law. rule must be read in the light of the 
other rule already mentioned that it is the solicitor’s duty to go 
on if put in funds to meet out of pocket expenses. I may further 
observe that the rules requiring pleadings to be filed promptly 
were passed to avoid delays in the disposal of the business of 
the Court and not asa means of enabling practitioners to 
obtain prompt payment of their fees, and that no previous in- 
stance of their being used for this purpose appears to have 
come before the Courts either in England or In India. Itis 
also unnecessary and undesirable that. they should be used for 
such a purpose as solicitors and vakils are otherwise sufficiently 
protected. ‘Fhey can insist on payment:of their fees in advance 
or rely on their lien on the client’s papers and on the fruits of 
the litigation as well as on their right to sue for their fees. 
They are also in a better position than Barristers, who cannot 
sue at all and then Ist and 2nd grade pleaders who under the 
Legal practitioners’ Act cannot recover on special agreements 
unless they are in writing and filed in Court and then only to 
the extent to which they are reasonable. It has also been 
urged before us that we should not interfere because the 
defence is a frivolous one. That however is a question to be 
dceided at the trial. We must allow the appeal and give leave 
to file the written statement with costs of this appeal. 

e Krishnan, J.:— This appeal arises from certain probate Krishnan, J 
‘proceedings on the original side of this court. - The res- 
pondent applied for the probate of an alleged will of the 
late Rajah Venugopal Bahadur. On citations being issued the 
appellant the Rajah’ s brother filed a caveat and the matter 
was then ordered to be tried as asuit under S, 83 of the 
Probate and Adminstration Act with the respondent as plaintift © 
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and the appellant as defendant. The appeal ıs against’ the 
order of the trial Judge refusing to grant extension of time to 
the defendant for filing his written statement in the suit. 

The circumstances that led to the application for exten- 
sion are as follows :—The last day under the rules for filing 
the written statement ın the case was the Ist of November.. It 
would appear from the defendant's vakil’s affidavit that the 
defendant ‘had agreed to pay: a vakil’s fee of Rs. 1,000 forthe 
suit before filing the written statement. By the Ist of Novem- 
ber only a portion.:of the money had been paid and though 
the vakils had prepared a written statement they refused to file 
it without their balance fee being’ paid. The appellant: had 
some difficulty in ‘finding the money at such short notice and 
he therefore went and engaged another vakil and got him to 
file a written statement in time hoping thereby to save his 
detétice,: * i 

Unfortunately for hım under the rules of practice on th 
Original Side that written statement could not be accepted-as 
properly filed without an order of Court for a change of vakils 
and the written statement was therefore returned and the case 
placed on the undefended board. His vakils on record refused 
to give their consent: to any addition or change of vakils 
without their fee being paid in full and by ‘their tonduct they 
effectively prevented defendant: from prosecuting his defence. 
An application was thereupon made for a change of vakils and 
the learned trial Judge allowed it on condition that the appellant 
should pay Rs. 500 to his former vakils and the money was 
paid. This was on the 22nd of November. The case came on 
for hearing on the 23rd though the defendant’s written state- 
ment had been actually filed on the lst of November it could 
riot be treated under the rules as properly filed till the order for 
change of vakils was obtained and was thus out of time. The 
defendant therefore applied for extension of time to cure the 
defect under R. 48 of the rules of practice. It was that 
application that was refused by the learned Judge with .the 
result that the order for change of vakils granted by him the 
previous day was rendered altogether useless. 

' Now it seems to me that the delay in filing the written 
statement was due more to the mistaken action of the defen- 
dant’s vakils in refusing to file it without’ being paid their fee in 
full than to any wilful default on the defendants part. I agree 
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with the learned Chief Justice that the action of the vakils was vari 
' u 

not justifiable and that the rules were not intended for the pur- Krsna 

pose of enabling vakils to force their clients to pay their fees at Ms 


the risk of having their cases dismissed by the Court otherwise. a 
The learned Chief Justice has dealt with this point fully and Kris™»an, J. 
referred to all the authorities on it, and as I agree with him I 
do not propose to dilate on it. When therefore the vakils refused 
to hle the written statement on the last date for it, I think the 
defendant was justified in seeking the help of another vakil to 
fle it and the subsequent delay which was solely duete his - 
having to obtain the order of Court for a change of vakils to 
enable his new vakil to act for him should not be used to his 
prejudice, The Court having subsequently actually ordered the 
change it seems to me that the delay should not be pressed 
against him, at any rate, so stringently as to lead to his defence 
not being heard, 

Further more, there ıs the fact that this is a testamentary suit 
the judgment :in which will be binding not only on the parties 
but on all the world as a judgment in rem under S. 41 of the 
Evidence Act. In such a case. it seems to me the Court ought 
to be slow in refusing to hear the defenceas it might prejudice 
not mefely the defaulting defendant but others as well.. 

These important considerations were not brought. to-the 
notice of the trial judge when he refused the extension applied 
for. Though in matters of discretion we should be.slow to inter- 
fere with the order of the trial Judge it seems to me that this is 
a case where we are justified in interfering. 

I therefore agree to the order proposed by the learned Chief 


Justice. Appeal allowed, 
A. S. V. eR 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——MR. JUSTICE NAPIER AND MR. JUSTICE 
ODGERS, 
Subbarama Aiyar SP Appellant* (Deft.) 
. v. i 
A. P. T. Veerabadra Pillai Respondent (PIff.) 
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statement with reference to the note to tbe effect :—'‘I executed the promissory 
note. The contents of the promissory note are correct”, and that, at the date that 
the note was shown tothe witness, there were four endorsements of various pay- 
ments: field that the statement amounted to an acknowledgment of liability sub- 
sisting at the date thereof within the meaning of S. 19 of the Limitation Act. ` 
Observations on the distinction between the English aud the Indian Law on the 
subject and on the effect of the decision in 38 C. 1047 P. C. 
Second appeal against the decree of the court of the 
Subordinate Judge of Trichinopoly in A. S. No. 113 of 1919 
(A. S. No. 345 of 1918 on the file of the District Court) pre- 


ferred against the decree of the court of the Additional 


’ District Munsif of Kulitalai in O. S. No. 164 0f 1917 (O.S. 


No, 733 of 1917 on the file of the Principle District Munsif’s 
Court of Kulitalai.) 

M. S. Vaidhinatha Atyar for appellant. 

T. R. Ramachandra Atyar and T. R. Krishnaswamt Atyar 
for the respondent. 

The Court delivered the following 

Judgments:—Napier, J.:—In the suit from which this 
Second Appeal lies, the question arose as to the effect ofa 
statement made by a witness in.certain criminal proceedings, 
whether that statement amounted to an acknowledgment of 
liability within S. 19 of the Limitation Act. The statefnent is 
as follows :—“ I executed the promissory-note Rx. R (suit 
promissory-note). The contents of the promissory-note are 
correct.” Ex. R (which is Ex. Ain the present case) isa 
promissory-note acknowledging liability for Rs. 1,322-11-11 
with a promise to pay with interest at 12 per cent. per annum. 
On that promissory-note there were, at the date that the 
document was shown to the witness, four endorsements of 
various payments in 1912, The statement made by the wit- 
ness is, admittedly, within the period of limitation which has 
to be applied in this case. The question is whether this 
amounts to an acknowledgement. 

Both the appellant and the respondent have relied on the 
decision of the Privy Council in Muniram Seth v. Seth 
Rupchand }, the vakil for the appellant contending that their 
Lordships of the Privy Council have laid down that the whole 
of the recognised English law on this subject applies in India. 
The passage from which he seeks to draw this inference is as 


follows : :—“ The Indian Limitation Act, S: 19, however, says’ 


1, I, I. R. 33 Cal. 1047. (P. C) j 
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nothing about a:promise to pay and requires only a definite 
admission of liability, as to which there can be no reason for 
departing from the English principle that an unqualified 
admission and an admission qualified by a condition, which is 
fulfilled stand upon precisely the same footing.” Bearing ın 
mind that their Lordships begin the sentence by saying that 
“ The Indian Limitation Act says nothing about a promise to 
pay,” it seems to me necessarily to follow that the reasoning of 
Courts in England based gn the theory underlying the effect 
given to an acknowledgment, namely, that they indicate a 
promise to pay has very little application to cases under the 
Indian Act. Their Lordships also point out that the require- 
ments of English Law are, if anything, more stringent than 
those of Indian Law. This is, of course, due to the fact that 
Lord Tenterden’s Act (9, Geo. IV C. 14,) of 1828, S. 1 assumes 
that the legal effect of the writing is that it evidences a new or 
continuing contract. It was the necessity of finding this new 
and continuing contract which induced English courts to give 
such a liberal interpretation to ordinary acknowledgments and 
read into them a promise to pay on the basis that honest men 
always intend to pay something the liability to which they 
acknowledge, but under the Indian Law, as pointed out by 
their Lordshjps, there is no necessity to show anything from 
which a promise to pay could be inferred and, therefore, any 
decisions of the Courts of India which consider these acknow- 
ledgments on the basis that they must be such from which a 
promise to pay can be inferred are no longer good law. 

The same case was relied on for the respondent because of 
the particular matter dealt with and the language applied to 
the matter by their Lordships. The acknowledgment in the 
case-before their Lordships was as follows; it was in probate 
proceedings : “That the applicant Rupchand Nanabhai is a big 
Mahajan of Burhampur paying Rs. 106 as income-tax. For the 
last five years he had opened current accounts with the 
deceased.” Their Lordships say that the words “ for the last 
five years” must necessarily have reference to the five years 
prior to the death of the testator which was in October 1898 
and it appears that the petition in which the words are found 
was put in on the 28th of September 1889 very nearly a year 
later. Assuming, as their Lordships do, that “the admission is 


of- the condition of affairs up to the date of the testator’s death, , 
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their Lordships say this: ‘‘ The legal consequence would'be 
that at that date either of them had a right as against the other 
to an account.” And at page 1059 their Lordships say, “If 
nothing further is alleged, the natural presumption is that they 
continued unsettled at the time the statement was made.” If 
such ‘in inference that accounts remained unsettled for a year 
after the period to which the acknowledgments refer can be 
made, ıt seems to me that where the statement is as to one 
transaction like the existence of æ liability on a promissory 
note, the inference must necessarliy be much stronger because 
admittedly, where there are open accounts, the fact of the 
liability which is the basis of the whole effect of the section can 
only be ascertained when the accounts have been taken, where- 
as there is no question of accounts where the amount admitted 
to be due is on a promissory note and there is no suggestion of 
any credit on any other account. Miller, J. of this court had to 
consider this case in Ranganayakalu Aiya v. Subbayyan ! and 
Said as follows quoting the passage at page 1059: “That is to 
say or so itseems to me an acknowledgment of liability 
existing at a past date without any allegation that the liability 
has since ceased, is ‘presumed to be an acknowledgment of 
liability when the statement is made.” If that is the? correct 
deduction from the language used by'the Privy Council, 
then that’ is amply sufficient to cover this case, and, speaking 
for myself, I cannot see why we should not draw the same 
deduction from that language. It may not necessarily always be 
that deduction to be. drawn ; but considering that the admission 
is one of the execution of a promissory note without any 
allegation that it bas been’ discharged, I fail to see why a court 
cannot draw from such a ‘statement the inference that the 
liability on the promissory note is still subsisting, still more so 
where as-in the case before us for consideration the document, 
the contents of which are admitted by the deponent to be 
correct, shows payments endorsed of an amount which is not 
nearly sufficient to cover the principal and the interest which 
whould have accrued’ at the date when the statement was made. 

I do not think it’ necessary to examine the cases at any 
length. We were pressed with a decision of this court in 
Periavenkan Udaya Tevar v, Subramanian Chetty, 2 but the 
language there is, “This amount of Rs, 600 and odd also I was 

1 5MLT.7I, 23, I. L. a Mad. 239, 
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bound to pay under the original understanding, but the plaintff 
paid it, as a warrant was brought for. his arrest.” 

The only inference to be drawn from such a language 
would be that there was a joint liability originally which had 
been discharged by payment to the plaintiff, and ihat therefore, 
no further liability remained. As the learned , Judges say, 
“These words admit that a liability existed at the time of the 
original understanding, that is some three years before the 
acknowledgment was made, but they do not admit any liability 
as existing at the time that statement was made.” It seems toe 
me that the words go further than that and that not only do 
they not admit but that they specifically and directly negative 
the existence of such liability. 


In the result, I would hold that the acknowledgment here 
is a good acknowledgment and that, ‘therefore, the period of 
limitation 1s saved. The Second Appeal is dismissed with costs. 

Odgers, J.:—The facts of the case ary fully set out in the 
judgment of my learned brother. In my opinion, we have 
not to took to the Privy Council decision in Maniram Seth v. 
Seth Rupchand } to‘ find the requisites of an acknowledgment, 
within S. 19 of the Limitation Act. We have been referred to 
several decisions prior to the one of the Privy Council and to 
one Englisk decision in Green v. Humphreys 2 to the effect that 
the inferenée to be drawn from the words relied on as ac- 
knowledgment must be that the debtor intends to pay the 
debt. Venkata v. Parthasarthi3 decided that the acknow- 
ledgment must be of the debt as such qua debt and the relation 
of debtor and creditor must be admitted and admitted to be a 
subsisting jural relation. To the same effe¢t ıs the decision ın 
[ttappan Kuthiravattat Nayar v. Nanu Sasiri+ namely, that the 
acknowledgment must import that the person making it is then 
under an existing lability-and Benode Behary Mookerjee v. Raj 
Narain Mitter® viz, that an unequivocal admission of the debt 
or of the subsisting relationship of debtor and creditor must be 
established. 


It was contended before us that there is in effect no distinc- 
tion between the Indian and the English Law in the case of 
limitation. But the case in the Privy Council is only in my 


L LL R, 33 Cal. 1047, 2 26 Ch. Dn. 474. 
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opinion authority for saying, that there is no reason for drawing 
any distinction between the English: and the Indian Law in res- 
pect of the acknowledgment of liability. Their Lordships set. 
out the three essentials laid down in In re River Steamer 
Company v. Mitchells claim ! and they notice that in all 
the three essentials there must be a promise of some kind or 
another to pay the debt. Their Lordships point out that “S. 19 
of the Indian Limitation Act says nothing about a promise 
to pay and requires only a definite admission of liability, as to 
which there can be no reason for departing from the English 
principle that an unqualified admission and an admission quali- 
fied by a condition, which is fulfilled, stand upon precisely the 
same footing.’ It is therefore clear as pointed out by my 
learned brother that the English cases proceeding upon three 
essentials as laid down by Mellish, L. J, in the case above 
quoted can hardly furnish a certain guide in considering cases 
under the Limitation Act under only an admission of liability 
is required. To refer once more to the Privy Council case, 
their Lordships say that as to the acknowledgment under their 
consideration. ‘‘ The first sentence shows that there were open 
accounts at the death of moteram, If nothing further 1s alleged, 
the natural presumption is that they contained unsettled at the 
time the statement was made. °, 

Now, it has been contended before us that the 
acknowledgment that we have to consider-the words of 
which have been set out in my learned brother’s judg- 
ment-amounts to nothing but a reference to a past transac- 
tion. Iam unable to accept this contention. The reference 
to the execution of*the bond ıs undoubtedly in the past tense, 
but the admission that the contents of the bond are correct 1s 
in the present tense and there is further the fact that the four 
endoresements on the back of the promissory note are not only 
set out but totalled, so that the witness taking the document 
into his hands could have seen at a glance that the total of the 
payments endorsed falls below the amount in figures on the 
face of the promissory note, to say nothing of the question of 
interest that was outstanding on that date. I should, have 
referred to the case in Ranganayakulu Aiya v. Subbayyan 4 
in which Miller, J. referring to the Privy Council decision 
above’ referred to and adopting that decision, held “That an 

1, “L. R.6 Ch, Ap. 822, 2 5M. LT, 71, i 
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acknowledgment of liability existing at a past date without any 
allegations that the liability has since ceased is presumed to be 
an acknowledgment of liability existing when the statement is 
made.” It seems to me therefore that when the witness said that 
the contents of the document were correct at the time he made 
deposition relied on as an acknowledgment in this case,he must 
be taken to have admitted that his liability was still outstanding 
as between the payee of the promissory note and himself, 

I agree with the opinion of my learned brother that the 
state of the promissory note in this case makes even a stronger 
case for the view that this 1s an acknowledgment of liability 
than in the case before Miller, J. For these reasons I agree 
that the second appeal should be dismissed with costs, 

A. S. V. ———— Second Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
FULL BENCH. 

PRESENT :—SIR JOHN WALLIS CHIEF JUSTICE, MR. JUSTICE 

SPENCER AND MR. JUSTICE KUMARASWAMI SASTRI. 
The Secretary of State for India... Appellani* (Defendant). 
in Council represented by the 
Collector of North Arcot 
1. 
Syed Ahmad Badsha Sahib ... Respondent (Plaintiff) 


Bahadur 
Civil Procedure Code S. 11—Indsan Evidence Act Ss. 41 to 43—Judgments in 


personam not interpartes—Effect of—Whether operate as a barofa subsequent 


sutt—Only of evidentiary valne in some cases. 

It js open toa paity to reassert against a third person a title which has been 
definitely negatived in a previous suit against a contesting claimant. 

The present plaintiff brought a suit against two persons,for a declaration that he 
was entitled to the office of Asari Sheriff and to recover from the government the 
emoluments of tbe office. It was held in that suit that the plaintiff did not prove title 
to the office and his suit was dismissed. The plff. then brought the present suit 
against the Government to recover a sum Of money alleged to be due to him as the 
person entitled to the office of Asari sheriff and to perform the services connected 
therewith. In this suit the government pleaded the judgment in the former suit 
as a bar tothe plff’s claim. Held by the Full Bench, that the former judgment 
does not operate as a bar to the trial of the plff‘s claim as against the Government 
Srifiivasa Atyangar v. Srinivasa Atyanugar 1. and Ramamurtht Dhora v. Seore- 
tary of State for India 2. overruled, Pear: Mohan Shaha v. Durlavi Dassya 3. 
followed. j 

Former judgments not r#terpartes do operate as a bar to the trial ofa suit 
though they may be received in evidence, 

_ Distinction between judgments 1# rem and judgments 21 personam pointed out. 


, *S.A. No. 15 of 1920. ° 13th October, 1920, 
1, (1909) 33 M483. 2 (  ) 36Mad. 141. 3. (1914)'18 Ç, W, N. 954. 
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Second Appeal against the decree of: the 
Subordinate Judge of North Arcot in Appeal Suil 
1917, preferred against the decree of the Court o 
Munsif of Ranipet in Original Suit No, 217 of 191 

The Government Pleader for the appellant. 

T, Rangachariar, for the respondent. 

` Thé Court (Napier and Krishtan, JJ.) made tl 
ORDER OF REFERENCE TO A FULL 


Napier, J. :—The question which arises in this 
of estoppel by a previous judgment. This suit was 
Ahmad against the Secretary of State to recov 
Rs. 394, alleged to be due. to the plaintiff as a pe 
to possess the Asari Sheriff and perform the servic 
therewith .and to receive from Government the 
granted by Government, to the person so entitled. 
dant pleaded that the plaintiff was not entitled 
his claim having been negatived by the judgment 
Court in S. A, No. 726 of 1913, and also that. the s 
red by the rule of res judicata. 


The issue framed was “ whether the plaintiff's 
office in question is concluded by reason of the d 
No. 726 of 1913, on the file of the High Court.” 
that case was by the present plaintiff against two 
alleging that the plaintiff was entitled to perfo 
Sheriff services and to recover annually the emolt 
394 from Government without any objection by th 
The 2nd, defendant was recognised by Goverr. 
person entitled to the emoluments. The Cou 
ordinate Judge of North’ Arcot on appeal fror 
Munsif in that suit held against the plaintiff's righ 
out that the plaintiff did not claim the office by 
either by Government or by the last holder of t 
only according to the Mahomedan Law of success 
property, and held that that law did not apply and 
the plaintiff had no title. In the Second Appeal 
Court the judgment states as follows :— It bei 
the plaintiff has no title to the office, the declarati 
which was the principal relief claimed in the s 
brought for that relief and other subsidiary relie 
dismissed by the: Lower Appellate Court.” J 
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Dealing with the second issue in this case the District F. B 
Munsif held that it was no longer open to him, now to sue to The 
recover the emoluments appertaining to the office he being ee 
concluded by reason of the prior judgments. The Lower India 
Appellate Court however held that the decision in the org Syed na 
suit did not operate as res-judicata, rare 


It must first be pointed out that no suggestion is madein Bahadur. 
this suit that the plaintiff’s suit was barred under S. 11, Code  Ņapie:, 3. 
of Civil Procedure. This contention could not have been 
raised as the defendants in the prior suit were different. But 
the Lower Appellate Court is in error in supposing that this 
disposes of the question. It is contended that the judgment ın 
the prior suit disposed of his claim and that the plaintiff cannot 
raise this question in another form, This proposition is estab- 
lished in the case of Srinivasa Aiyangar v. Arayar Srinivasa 
Atyangar.1 entirely apart from any question of S. 11. The 
Bench there accepted the proposition that the relation estab- 
lished between the parties by a judgment is conclusive against 
third persons in the absence of fraud upon them. The prior 
suit having been between a person put forward by Government 
and .the plaintiff, the decision as to title between them is 
binding on the defendant in this suit and must therefore be 
binding onethe plaintiff on the well-known principle that 
estoppels must be mutual assiiming always that the case in 
Srinivasa Atyangar v..Arayar Srinivasa Aiyangar ! is rightly 
decided. 

The same proposition was laid down in the case of Rama- 
murti Dhora v. The Secretary of State for India in Council 2, 
There the Bench adopted the view expressed in an unreported 
case, Second Appeal No. 574, of 1909, and re-stated the 
Same proposition as was there laid down. On page 144, 
the learned Judges say “ The question does not depend on the 
application of the doctrine of res-judicata between the parties 
as expounded in S. 13, Code of Civil Procedure (old Code). 
That secticn does not cover all cases of estoppel by judgment.’ 
On page 143 they say “ The question relating to the ownership 
of the land was one entirely between the plaintiffs and the 
Barikis ; and the Barikis having obtained judgment against the 
plaintiffs, third parties having no interest im the land at the 
time of the litigation cannot dispute a settlement of the dispute 

1, (1910) 1. LĄ R. 83 Mad. 483. 3. (1911) I L. R.36 Mad, 141. 
R—29 j 
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between them as to title, and it appears to us to be equally true 
that neither of the parties to the litigation can be permitted to 
aver as against third persons in the like position that the land 
belongs to himself and not to his opponent in the litigation.” 
This judgment, again, if correct, is conclusive of the plaintiff's 
claim. 

It ıs suggested that these cases were wrongly decided, and 
reliance is placed on the judgment of the learned Chief Justice 


and another learned Judge in S. A. No. 1747 of 1919. The 


Court there says that the grounds on which Ramamurt: Dhora 
v. The Secretary of State for India in Council |! was decided 
were questioned in a judgment of the Calcutta High Court in 
Peari Mohan Shaha v, Durlavi Dassya 2 and the Court agreed 
with the view therein taken. The Court also refers to the 
judgment of the Privy Council in Gokul Mandar v. Pudinanund 
Singh 3, as laying down that the provisions of S. 11, Civil Pro- 
cedure Code are exhaustive. With the greatest deference to the 
learned Chief Justice and the other learned Judge, I think that 
the language of the Board has been misconstrued. I do not think 
the Board ever intended to lay down that there was no such 
thing as an estoppel by judgment outside the Civil- Procedure 
Code. I have elsewhere (Second Appeal No. 1888 of 1919), 
expressed my opinion that under the Civil Procedure Code the 
question 1s not strictly one of estoppel and that therein lies the 
distinction between res-judicata in India and before the courts 
in England. Under the Code the Court is prohibited from trying 
any issue in which the matter directly and substantially in 
issue has been heard and finally decided by a previous 
Court. The sectign operates to bar the jurisdiction of the 
Court to try and goes far further than the principle 
under which a party is estopped from offering evidence on 
an issue. Dealing with this question of want of jurisdiction to 
try a case the Board pointed out that the first Court must have 
jurisdiction to try the suit in which the issue is subsequently 
raised and that the words of the section could not be extended 
beyond their provision. I cannot read the words of the Board 
as meaning to lay down that consent decrees, decrees by 
default and other judgments in which the question at issue has 


not been heard and decided cannot be pleaded as estoppels. In 
i 
1.° (1911) I. L. R. 36 Mad. 141. 2.. (1914) 18. C. W, N, 954, 
: 3, (1902) I. L, R, 29 Cal. 707, ° 
f 
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In re South American and Mexican Co. : Ex-parte Bank of F. B 
England ! Lord Herschell delivering the judgment of the Court The 
of Appeal stated with regard to judgments by consent that it Secretary of 


State for 
“is intended to put a stop to litigation between the parties just India. 
aS much as a judgment which results from the decision of the Syed Ahmad 
Court after the matter has been fought out to the end.” There- Bidsha 


hib 
fore I cannot think that the Board intended to lay down that Sea 


there can be no estoppel by judgment outside the Civil 
Procedure,Code. . s 

In Peart Mohan Shaha v. Durlavi Dassya 2 Jenkins, C. J. 
and Mookerjee, J. seem to have thought that they were bound 
by the decision of the Privy Council in Gokul Mandur v. 
Pudmanund Singh ? on the subject of res-judicata to hold that 
no estoppel by judgment could be pleaded. But they held that 
the previous judgment was cogent evidence against an assignor 
of one of the parties to the previous suit. In this case the 
person whom it is sought to bind is not an assignee who would 
of course be bound by S. 11 or an’ assignor, but the actual 
party himself. I cannot therefore agree that what was decided 
in that case is any authority against the weight of the decisions 
in Srinivasa Aiyangar v. Arayar Srinivasa Aiyangar + and 
Ramamurts Dhora v. The Secretary of State for India in 
Council 5, ° 

Reliance was placed by the respondent on Arumuga 
Mudaliyar v, Krishnasami Naicken 6, In that case the correct- 
ness of the doctrine laid down in Suppa Bhattar v. Suppu 
Sokkayya Bhattar7 was considered. But that seems to me to 
have no bearing on the question raised herg. It seems to me 
that the only answer to the reported decisions in Srinivasa 
Atyangar v. Arayar Srinivasa Atyangar* and Ramamurts 
Dhora v. The Secretary of State jor India in Council 5 is the 
suggested effect of dictum of the Privy Council referred to by 
the learned Chief Justice. I venture to think that it in no Way | 
lays down anything at variance with the effect of estoppel by | 
judgment outside res-judicata. But as it has been doubted and 
as the question isin my opinion one of great importance, | 
would refer the matter to a Full Bench, the question referred 
being whetber in the circumstances of this case it is open to 

1. (1895) 1 Ch. 87, 2. (1914) 18 C. W. N 95. 
3. (1992) 1. L. R. 29 Cal. 707. 4. (1910) I, L. R. 38 Mad. 483. 
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the plaintiff to re-assert a title which was definitely negatived 
in a previous suit against a contesting claimant. 


Krishnan, J. :—The first question argued before us is the 
one raised in issue 3 whether the plaintiff’s right to the office of 
Asari Sheriff and its emoluments is concluded against him by 
reason of the decision in the prior litigation between him and 
his nephew Syed Kadir Badsha Sahib which ended in Second 
Appeal No. 726 of 1913. In that Second Appeal it was decided 


_ that plaintiff had no title to the office. The Government 


contend inthis suit that Badsha Sahib is the proper office- 
holder entitled to the Yeomiah allowance attached to the office 
and not the plaintiff and that the question of title to the office 
is res judicata between him and the plaintiff and that they are 
entitled to rely on the plea in this suit and the plaintiff cannot 
re-open the question. 

For this contention of the Government reliance is placed 
by the learned Government Pleader on the rulings in Srintvasa 
Aiyangar v. Arayar Srinivasa Aiyangar | Boyinapallt Venu- 
gopala Rao v. Nekkalapudi Venkatrayudu ? Ramamurti Dhora 
v. The Secretary of State for India in Council 3 and Suppa 
Bhattar v. Suppu Sokkaya Bhattar * which are in his*avour. 
But on the other side our attention has been drawg to the case 
in Peari Mohan Shaha v. Durlavi Dassya ® and the unreported 
judgment of the learned Chief Justice and Seshagiri Atyar, J. in 
S. A. No. 1747 of 1919, both of which dissent from the view 
expressed on the point in the cases cited by the Government 
Pleader. In this state ot conflict of authorities, I agree to the 
reference of the question to a Full Bench. 

In doing so, I would point out that the plea raised here is 
in my opinion not really that the issue as to plaintiff’s title is 
directly res judicata between him and the Government but that 
it is res judicata between him and the person whose title the 
Government ts setting up and that the Government is entitled 
to rely on that plea in establishing that title and defeating the 
plaintiffs clam. In other words, we have here a plea of jus 
tertii and when such a plea is raised the question of title or the 
jus set up has to be decided as if it arose between the party 
against whom it is set up and the tertius or third party. In 

1. (1910) I L R 83 Mad 483. 2. (1911) 10 M. L. J. 450. 


3 (19f1) I. L. R 36 Mad, 141 4. (1915) 29 M. L. J. 558. eè 
6. (1914) 18 C. W. N 954. d 


PART Vill.] THE MADRAS LAW JOURNAL REPORTS. 239 


such a case, it seems to mẹ that the person setting up the jus 
tertii is entitled to rely on all pleas that would have been 
available to the third party to prove his title whether it be one 
of estoppel by res judicata or otherwise. Similarly he will also 
be bound by all pleas available against fhat third party. Even 
admissions made by that party could be relied on against him. 

The question therefore in cases like the present is not in 
the first instance a question of ves judicata between the parties 
to the subsequent suit but a question of what pleas a party is 


entitled to set up when he pleads jus tertii. On raising the ` 


plea of res judicata between the tertius and the opposite party 
he must show that the plea is well founded between them 
under S. 11, Code of Civil Procedure before he can succeed, | 
do not think itis necessary to pray in aid any principle of 
res judicata outside the scope of S. 11, Code of Civil Procedure 
in this case. To do so would be against the opinion expressed 
by the Privy Council in Gokul Mandar v. Pudmanund Singh ? 
and is not justifiable. So far as the plea involves the question 
of.res judicata between plaintiff and Badsha that question must 
be decided under S. 11 itself. If the res judscata pleaded is 
established under S. 1J the next question will be whether the 
defendant can rely on it against the plaintiff ; and that is not a 
question governed by S. 11 at all but by considerations of what 
pleas are available to a person setting up a sus tertii under the 
general law. It seems to me that confusion arises in not 
k@eping the two parts of the question distinct and separate. If 
the Government were not setting-up a jus tertii but were only 
pleading that the finding in the former syit was res judicata 
directly between them and the plaintiff against the plaintiff's 
title without admitting and setting up Badsha’s title it would 
be difficult to support their contention as they were not parties 
to the previous litigation nor can they be said to claim under 
any of those parties. The finding clearly does not bind them 
of its own force and they cannot take advantage of it simpliciter. 
Iteis only so far as they set up the third party’s title that the 
plea of res judicata is available for or against them. 

As the matter will be fully argued before the Full Bench, 
I have only briefly indicated my view ; it will reconcile the 
earlier rulings of this Court with the dictum of the Privy 
Cguncib. i a 
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The Government Pleader (C. Madhavan Nair) for the 
appellant. 

S. Varadachariar and A. Srirangachari for the respondent, 

The Court delivered the following 

Judgments :—The Chief Justice:—The question 1s whether 
the plaintiff is estopped from bringing this suit against Govern- 
ment to recover the emoluments attached to the office of Mut- 
tawalli of the suit wakf, an office which he now alleges to be 
descendible by usage to the nearest qualified male heir of the 
last holder of the office, by reason of the dismissal of the 
previous suit instituted by him against his elder brother, the 
then Ist defendant, and that brother's son, the then 2nd defen- 
dant, for a declaration that their father’s will nominating such 
2nd defendant and the plaintiffs own son to succeed him in the 
office was invalid, and that the plaintiff by reason of his 
elder brother's insanity was entitled to succeed to the office 
and its emoluments and for an injunction restraining therh from 
interfering with him. The suit was dismissed in Second 
Appeal by the High Court which held that the plaintiff had 
clearly no title to the office and that the appeal had been 
rightly dismissed by the Lower Appellate Court. The Lower. 
Appellate Court held that in the absence of any special 
provision or usage the office devolved on the nominee of the 
last Muttawalli, and declined to allow the plaintiff to set up a 
case of usage which had been abandoned in the Lower Court 
and which was not proved. In the present case the plaintiff has 
pleaded that he is entitled to succeed by the usage of the institu- 
tion, and the defendant, whilst admitting that the plaintiff’ s 
father was “ an hereditary holder of the Yeomiah allowance,” 
has denied the plaintiff's right and also relied on the decree 
in the previous suit as barring the present suit. 

As regards the general question our decision. should in 
my opinion be based on the provisions of the Civil Procedure 
Code and the Evidence Act and on the English Law on which 
they are founded. The Privy Council in Imambandi w. 
Mutsaddi | has deprecated the practice of referring to foreign 
decisions and observed that the judgments of foreign Courts 
based often on considerations and canditions totally differing 
from those applicable or prevailing in India are only likely to 
confuse the administration of justice, and the warning is speci- 

l. (1918) I. L R 45 Cal. 878 at 904 P.C . 
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ally applicable with regard to subjects which are dealt with in 
Indian Codes based on English precedents. 


In England, as observed in Roscoe’s Nisi Prius p. 190, 
“the judgment of a Court of concurrent jurisdiction directly 
upon a point is, as a plea, a bar, and, as evidence, conclusive 
upon the same matter between the same parties,’ and he goes 
on to explain that it is conclusive (as an estoppel) where there 
is an opportunity of pleading it; but that, where there is no such 
opportunity, it is conclusive as evidence. In India S. 40 
of the Evidence Act makes a previous judgment relevant on the 
question whether it by law prevents the Court from taking 
cognizance of a suit or holding a trial. The law which prevents 
the Court from taking cognizance of a suit or holding a trial is 
to be found in S, 11 of the Code of Civl Procedure, which only 
prohibits the trial of a suit or issue which has been directly and 
substantially in issue in a former suit between the same parties 
or “between parties under whom they or any of them claim, 
litigating under the same title’. Now the effect of this section 
read with S.9 in my opinion is to preclude the Court from 
refusing to try a suit or issue which was not between the 
same parties but between one of such parties and a third 
person,e because as observed by the Privy Council in Gokul 
Mandar v. Pudmanund Singh 1 “the essence of a Code is 
to be exhaustive on matters in respect of which it declares the 
law, andit is not the province of a judge to disregard or to go 
outside the letter of the enactment according to its true 
construction.” Itis true that as held by the Privy Council in 
Ram Kripal Shukul v. Mussumat Rup Kuari?andin a very 
recent case of Hook v. Administrator General of Bengal 8 this 
section is not to be read as entitling a party to reagitate a 
matter decided at an earlier stage of the same suit ; and it is 
also true that it does not prevent consent decrees from operating 
as an estoppel ; but it does in my opinion prevent the Court 
from refusing to try suits or issues by reason of previous 
judgments not between the same parties, a sort%of estoppel 
unknown to English Law, especially as the Evidence Act 
closely following the English Law contains express provisions 
as to the general effect of previous judgments in evidence. S. 41 
makes certain judgments of a Court in the exercise of a Probate, 


1, (1902) I. L R. 29 Cal. 707, 715. 2 (1887) L. R. 111. 4.87, 
. g 3. (1920) 40 M. L. J. 423. s 
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Matrimonial, Admiralty or Insolvency Jurisdiction not only 
relevant but conclusiveevidence of certain matters. Having 
dealt with such judgments, which are usually known as 
judgments in rem, the Act goes on to deal with other judgments 


Syed Ahmad generally known as judgments in personam, and provides in S. 42 


Badsba 
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that they are “ relevant if they relate to matters of a public 
nature relevant to the inquiry,” but are not conclusive proof of 
what they state, andin S. 43 that all other judgments are 
irrelevant unless the existence of such judgment is a fact in 
issue or relevant under some other provision of this Act, and 
under those other provisions the judgment: may be relevant but 
cannot be conclusive in law though it may in fact. Thus in 
Brew v. Haren ! where the question was whether the plaintiff 
was the owner of the foreshore, the facts that he had success- 
fully prevented people from taking seaweed from the shore 
and that he had instituted a suit for trespass in which 
there was a reference to arbitration and an award in his favour 
were held evidence of ownership. Similarly if, in a suit 
where the previous judgment is not res judicaia under S. 
11 C. P. Code a question should arise whether certain 
property belonged to A or B a judgment by which 'A 
had recovered possession on his title from B by @ decree 
which had become final might be just as, conclusive 
evidence as a conveyance from B to A irrespective of the 
question whether the previous judgment was ‘right or wrong. 
A previous judgment between altogether different parties might 
even be conclusive in the same way, as in R. v. Hebden 2? the 
report of which in Selwyn’s Nisi prius Vol. 2, p. 1136 is referred 
to both by Taylor and Roscoe. That was a quo warranto to try 
the defendant’s right to be a bailiff of Scarborough, He relied 
on his election under two former Bailiffs. The prosecution 
denied that they were bailiffs, and on this issue, tendered a 
judgment of'ouster against the two bailiffs in question. Ona 
motion for a new trial, it was held that the evidence was rightly 
admitted, tH Court observing “ The defendant has made the 
title of Batly and Armstrong (the previous bailiffs) part of his 
right, and if he gives evidence of the right of their election, 
can that better be disproved than by a judgment of ouster - 
wherein such election is declared to be void.” Reference may 
also be made to the provisions of the Specific Relief Act. which 


. expressly provides ın S. 43, that declaratory decrees made under 


1. 9Ir.C. L. 29 and 11 Ir. C. L. 198. 2. E, 12 Geo. 2. 
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S. 42 shall not be binding except on the parties to the suit and 
those claiming under them. 

As regards the present case, all that was decided in the 
previous suit was that the present plaintiff had not pleaded 
or proved in that suit that there was any special usage as to the 
descent of the office in question which would render the ordinary 
Mahomedan Law inapplicable. The previous judgment not being 
between the same parties does notin my opinion estop them 
from setting’up such a special usage in the present suit against 
the present defendant who wasno party to the suit. In Srinivasa 
Iyengar v. Arayar Srintvasa Iyengar } the learned Judges relying 
on a passage in Bigelow’s Treatise on the Law of Estoppel adopt 
the rule that judgments in personam establishing the relations 
between parties are an exception to the general rule that judg- 
ments in personam bind only parties and their privies. 


The Judgment in Ramamurthi Dhora v. The Secretary of 
State for India in Council 2 after referring to some dicta of 
Lord Coke which itis now admitted apply to judgments 1n rem, 
quotes the following extract from Bigelow “ if all who have a 
' right io appear and be heard in a cause have been duly made 
parties the judgment establishes a perfect and complete right 
against all, as much as would a conveyance of a joint estate by 
all the parties interested. Judgment in an action strictly in 
personam, indeed, bind, third persons in that way ; all that is 
necessary is that all those who have the exclusive right to 
litigate the cause are proper parties to it and that the question 
should be determined without collusion. Judgment that A is 
debtor of B is an example. P 

Indeed, the difference between Judgments in rem and 
judgments in personam in any law, as regards their effect, 
appears at bottom to be only a difference of “ degree ”. 
However attractive this doctrine may appear to be, it is in my 
opinion opposed to the provisions of the Indian Evidence Act, 
which was not referred to either in this or the earlier decision, 
and in my opinion precludes the reception of the American 
rule in India. That rule is in my opinion in conflict with the 
‘provisions of our statute law. This is- in effect the view 
‘taken by Jenkins, C. J. and Mookerjee, J. in Peart Mohun Shaha 
v. Durlavi Dassya ?. | “3 , 

1. (1910) LL. R 33 Mad. 483: 20 M. L. J. 546. è- 
2. (1911) L NR 36 Mad. 141. 3. (1914) 18 C. W. N. 954, 
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I would therefore answer the question inthe affirmative 
and overrule Srinivasa Iyengar v. Arayar. Srinivasa Iyengar } 
and Ramamurthi Dhora v. Secretary of State for India in 
Council 2, i 

Spencer, J. :—At the very commencement of the arguments 
I drew attention to Ss. 40, 41, 42 and 43 of the Indian 
Evidence Act which appeared to me to be exhaustive of the ques- 
tion of the relevancy of judgments other than those which 
operate as a bar to the trial of a suit or issue between the same 
parties or their privies under the law of res judicata contained 
in S. 11, of the Civil Procedure Code. These sections, of 
the Evidence Act have not been referred to in the order. of 
reference or in the judgment of the two Courts below in dealing 
with the effect of the judgment in the prior suit, (O. S. No. 274 
of 1911), | l 

As regards the decisions in Srinivasa Atyangar-v. Arayar 
Srinivasa Iyengar 1 and Ramamurthi Dhora v. The Secretary of 
State for India in Council 2 I agree with my Lord in thinking 
that they went too far in extending the principle of estoppel by 
judgment beyond the limits of our Codes of Procedure and 
Evidence, and that they should be overruled as being in contra- 
vention of the principles laid down by the Privy Council in 
Gokul Mander v. Pudmanund Sigh3 for the inttrpretation of 
codified law and as being examples of the tendency since 
deprecated by their Lordships in Imamband: v, Mutsaddi 4 of 
referring to foreign decisions, 

With the exception of the above two decisions of this 
Court and the case in Boyinapalli Venugopalu Rau v. Nekkala- 
pudi Venkatrayudu 5 which followed the earlier of them, and 
the case in Suppa Bhattar v. Suppa Sokkayya Bhattar 86 and 
Rahim-Un-nissa Begam v. Srinivasa Aiyangar 7 which were 
cases of privity of estate, our attention has not been called to 
any authoritative ruling of a High Court in this country which 
would support the return of any other answer but an affirmative 
one to the question referred to us. , 


Kumaraswami Sastri, J.:—The question raised by the refer- 
ence is whether it is open to a party to reassert as against a third 
person a title which has been definitely negatived in a previous 


1. (1910) I. L.F. 33 Mad 483. 2. (1911) I. L, R. 36 Mad. 141.. 
- 3 *-(1902) T.-L. R: 29:Cal. p. 707. - - -4, {1918} L-R 45-Cal.-ps 878:- : 
B. (1911) 10°M. E. T-4550. 6. (1915) 29 'M. Lf . 558, 


7. (1920) 88 M. I» J, 266, 
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suit against a contesting claimant. The judgment which is 
pleaded in bar is a judgment in a previous suit filed by the 
present plaintiff against two other persons for a declaration that 
he was-entitled to the Asari Sheriff and to recover from the 
Government the emoluments of the office. It was, held in that 
suit that the plaintiff did not prove title to the office and the 
suit was dismissed. The present suit is filed by the plaintiff 
against the Government to recover a sum of Rs. 394 alleged to 
be due tọ him as the person entitled to the Asari Sheriff and to 
perform the services connected therewith. |The Government 
was paying the sums to the successful party in the previous 
litigation and sets up the judgment negativing the plaintiff’s 
right as a bar to the suit. 

The question is bow far and under what circumstances can 
a judgment in personam be given the force of a judgment 
in rem or be pleaded as a bar under S. 11 Civil Procedure Code 
in cases where it is pleaded as a defence to an action, by third 
parties who do not claim under or were not represented by 
the parties to the original action. 


So far as the statute law in this country is concerned, 
the case 1s governed by S. 11 of the Civil Procedure Code which 
deals with res judicata, Ss. 40 to 44 of the Evidence Act which 
deal with the relevancy of judgments of competent Courts. and 
S. 43. of the Specific Relief Act which deals with declaratory 
decrees. 


Under S. 11 ofi the Civil Procedure Code one of the 
conditions precedent to its application is.that the former suit 
should be “ betweeh the same parties or between parties under 
whom they. or any of them claim” and the se@tion is a bar to 
the trial of a suit or issue in which. the. matter directly and 
substantially in issue has been directly and substantially in issue 
in the previous suit. The section codifies the law in British 
India as regards.the plea of res judicata and, though. the principle 
has been applied to proceedings other than suits (e. g.) execution: 
proceedings), the essentials required by. the section as to identity 
of the questicns involved and parties has not been lost sight of. 
S. 43 of the Specific Relief Act enacts that a declaratory decree 
“passed under the Act is binding only on the parties to the suit, 
persons claiming through them respectively, and, where any of 
the parties are trustees, on the persons for whom, if in existence 
at the date `of the declaration, such parties -would:be trustees 
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Ss. 40 to 44 of the Evidence Act deal with the relevancy of 
judgments of Courts of Justice. S. 40 enacts that the existence 
of any judgment, order or decree which by law prevents any 
Court from taking cognizance of a suit or holding a trial, is a 
relevant fact when the question is whether such Court ought to 
take cognizance of such suit or to hold such trial. S. 41 deals 
with final judgments, orders or decrees of competent Courts in 
the exercise of Probate, Matrimonial, Admiralty or Insolvency 
jurisdiction, or what is known as judgments 1m rem, and it 
states that such judgments, orders or decrees are conclusive proof 


- of the matters specified in the section ; and, by virtue of S. 4 of 


the Evidence Act, evidence cannot be allowed to disprove the 
facts established by such judgments, S. 42 refers to judgments 
relating to matters of a public nature relevant to the enquiry 
and the section states that such judgments, though evidence, 
are not conclusive proof of that which they state, thus allowing 
evidence to be given to disprove the facts found in the 
judgments, S. 43 says that judgments, orders or decrees, other 
than those mentioned in Ss. 40, 41 and 42, are irrelevant, unless 
the existence of such judgment, order or decree is a fact in 


- issue, or is relevant under some other provision of the Act: 


(e, g. S. 13). S. 44 enables a party to show that any judgment, 
order or decree which is relevant under S. 40, 41 or 42, was 
delivered by a Court not competent to deliver it, or was obtained 
by fraud or collusion. 

In dealing with ‘this question, I think the distinction 
between the effect of a judgment as preventing the Court from 
trying the same matter in issue in subsequent proceedings and 
as simply affording evidence of the truth or falsity of the claim 
under consideration should be borne in mind. In the former 
case S. 11 declares that the Court shall not try the suit or issue 
and the plea is one in bar to the maintainability of the action, 
In cases where there is no bar under S. 11, the Court has 
to try the issue and if the judgment is filed for the purpose 
of proving the plaintiff's claim or for the purpose of 
proving the defence to the action, it is relevant only as a piece 
of evidence the probative value of which is regulated by the 
provisons of the Evidence Act. If it is a judgment in rem, the 
Court under & 41 of the Evidence Act will treat it as con- 
clugive proof of the matters stated in that section and under 
S, 4 it will prevent evidence from being gyen for thespur- 
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pose of disproving the facts established by the judgment in rem. 
One has only to file the judgment and the Court has no option 
but to decide the matter covered by it in accordance with the 
declaration in that judgment, even though the other party may 
be in a position to prove facts to:the contrary. So far as judgments 
in rem are concerned, I think the matter is codified by S. 41 
of the Evidence Act which states what judgments would be 
judments in rem so as to make them conclusive proof of the 
declarations granted by them. It seems to me that it is not 
open to us, in the face of the sections of the Civil Procedure 
Code, the Evidence Act and the Specific Relief Act, to hold 
that judgments not falling within those sections would still be 
a bar to an action or afford conclusive proof. This in effect, 
would be to create new kinds of res judicata and to destroy the 
distinction between judgments in rem and judgments in per- 
sonam which has been laid down in Ss.41 and 42 of the 
Evidence Act. 

In Ramamurthi Dhora v. The Secretary of State for India 
in Council 1 it was held that the provisions of S. 13 of the Code 
of 1882 were not exhaustive and a judgment was held to be 
binding on a person who was no party to it on the ground that 
third parties having no interest in the property at the time of 
the litigation cannot, in the absence of any fraud or collusion, 
question the validity of a judgment passed in a suit between 
the only parties interested in the property at the date of 
the previous suit, Reference was made to Bigelow on Estoppel, 
Sth Edition, page 44, where the learned author observes “ If 
all who have a right to appear and be heard in a cduse have 
been duly made parties, the judgment established a perfect and 
complete right against all, as much as would a conveyance of a 
joint estate by all the parties interested. Judgment in an 
action strictly in personam, indeed, binds third persons in that 
way; all that is necessary is that all those who have the exclu- 
sive right to litigate the cause are proper parties to it, and 
that the question should be determined without collusion, In- 
deed, the difference between judgments in rem and judgments i” 
personam in our law, as regards their effect, appears at bottom to 
be only a difference of degree.” Where a judgment is in personam 
I can find no authority either in English decisions or recognised 
works by English decisions or recognised Works by English 
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Jurists holding that it can prevent persons, not parties or privies, 
from agitating the question except in cases of joint liability and 
covenants forindemnity. In The Natal Land, etc., Co., v. Good 1 
it was sought to use a judgment between the mortgagor and. 


| the person from whom he purchased the property which found 


that the sale was vitiated by fraud against a mortgagee who 
was no party to the suit. Their Lordships of the Privy, 
Council observed, “ Now the first observation which occurs is 
that this judgment was not admissible in evidence. It is the only. 
proof of the fraud, but if it were ample and sufficient proof of 
fhe fraud, it is res inter alhos acta, and in no Court of Law 
or Equity in this country would it have been admitted at all, 
except as between the parties to it, the respondents and Crowly, 
or if a foundation for it had been laid by evidence of some 
fraud having been committed by which the plaintiffs could be 
affected.” In Anderson v. Pollison ? it was held thata judg- 
ment in afhliation proceedings taken by the daughter of the 
plaintiff holding that it was not proved that the defendant was 
the father was not final and conclusive in an. action for 
seduction filed by the mother so as to estop the defendant from 
denying that he was the father of the child as thé parties to, the 
two proceedings were different. In Spencer v. Williams, 3 Lord: 
Penzance observed, “ It is proper therefore, where the question 
is raised between the same parties, or those claimfng under 
them, that they should be estopped ; but the decisions. give 
no authority fora proposition of a wider character that a 
party who was not a party in the original litigation, shalt 
be bound by the result.” The rule was held fo apply though 
the interest of the parties was identical and the same 
question was involved, namely, whether a person was next 
of kin and entitled to distribution of assets of the deceased. In 
Lady Wenman v. Mackenzie * the plaintiff sued for injury to 
her reversionary right alleging that she was entitled toa fishery 
in an arm of the sea and was in possession through her tenant 
Fairman and that the defendant who held the neighbouring’ 
property under one Gipps infringed her right. Fairman, her 
tenant had filed an action to recover damages for a similar 
injury against Gipps and the suit was referred to arbitration, and 
an award made in favour of Fairman. It was held that the 





1. (1868) L. R. 2 P. C. A. C. 121, 2. (1901) 2 K. B. 107. 
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PART VIII.] THE MADRAS LAW JOURNAL REPORTS. 239 


proceedings were not evidence as plaintiff “did not claim by, 
through or under Fairman and, so far as she was concerned 
the action of Fairman v. Gipps was res inter alos acta” and 
as the proceedings and award could not have been admitted 
as evidence against her, they are not admissible for her. In Petrie 
v. Nutial lit was held that the conviction of a person for 
barring a highway would not bar a suit by the same person 
against another for stopping at the road on the ground that 
the Crown and subject were the parties to the indictment and. 
therefore it was not between the two parties to the action and 
that the judgment in the indictment may be given as evidence 
upon the trial of the issue as to whether the locus in quo is a 
public highway ; though it cannot be pleaded as an estoppel. 

Estoppel must be mutual and it is difficult to see how a 
party not bound by a judgment can set itup in bar against a 
party to it. 

Turning to the question as to whether a judgment in 
personam can acquire the force of a judgment in rem under any 
given set of facts, the only authority which I can find 
for such a view is the passage from Bigelow already referred 
to and the decision in Cander v. Lord? referred to in 
Sreenivasa lyengar v. Arayar Srinivasa Iyangar 3 as authority 
for the view taken in that case. 

With all respect it seems to mé that we cannot travel 
outside the provision of S. 11 of the Code of Civil Procedure 
and apply the rule of res judicata to cases falling outside the 
limitation imposed by the section. In Gokul Mandar v. Pudma- 
nund Singh *, their Lordships of the Privy Council observe. 
“ They will further observe that the essence of a Code 1s to be 
exhaustive on the matters in respect of which it declares the 
law, and’ it is not the province of a Judge to disregard or go 
outside the letter of the enactment according to its true construc- 
tion.” In Peart Mohan Shaha v. Durlavi Dassya, 5 the question 
arose in a suit between an auction purchaser who bought the 
right of one Durlavi Dassya, and her daughter Patteswari whose 


suit under S,°283 of the Code (relating to suits by an unsuccessful . 


claimant) was dismissed. The suit was filed by the purchaser 
against the unsuccessful claimant for ‘a declaration of her title 


el. ITEXCH. 589. “ © © = * -° ~ 3s A N. Y: 280, 7 ss tee 
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and the decree in the previous suit was sought to be availed of 
as concluding the matter in issue. Jenkins, C. J. and Mookerjee, 
J., were of opinion that the provisions as to res judicata con- 
tained in S. 11 of the Code were exhaustive and that judgments 
in suits between third parties however cogent they might be as 
evidence where the same matter is in question in a suit by 
or against a stranger did not operate asa bar to the suit 
under S. 11 of the Code. Jenkins, C. J., observed, “It appears 


-to me that in these circumstances and having regard to the 


facts with which we have to deal in this case, the result of that 
litigation is at least as cogent against the defendant as would 
have been an instrument of transfer executed by Patteswari, the 
ostensible owner, in favour of her sons, I wish to make it 
clear that in the view I take, I cannot regard the decree in the 
previous litigation as amounting to res judicata which would 
bar all possibility of evidence on the part of the defendant. It 
would, I conceive, have been open to the defendant to show 
that, notwithstanding that decree, there were circumstances 
either vitiating the result of that litigation or affecting its result 
so as to prevent its operation in favour of Patteswari’s sons,” 
The learned Judges were not prepared to follow the dietum in 
Ramamurthi Dhora v. The Secretary of State for India in 
Council 1 that the provisions of the Civil Procedure Code 
were not exhaustive and judgment not inter parties can make 
the question res judicata, This decision was referred to and 
followed by the Chief Justice and Seshagiri Iyer, f., in Second 
Appeal No, 1747 of 1919. The learned Judges were of opinion 
that the provisions ‘of the Code as to res judicata were exhaus- 
tive and that a judgment not between the same parties or their 
privies was only evidence of title. They were not prepared to 
follow Ramamurthi Dhora v. The Secretary of State for India in 
Council land Suppa Bhattar v. Suppu Sokkayya Bhattar 2 on 
the ground that the attention of the learned Judges was not 
drawn to the decision of the Privy Council in Gokul Mandar v. 
Pudmanand Singh 3. In The Ramnad Zamindar v. Doraswami * 
which related to a monthly allowance, it was held that a litiga- 
tion as regards the right to receive the allowance would not 
estop the Zamindar from putting the party claiming it against 
him to the proof of his title on the ground that he was not a 


re gy a a a 
1. (1911) L L. R. 36 Mad, 141. 2. (1914) 29 MgL. J. 558. aan 
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party to the previous litigation. So far, therefore, as the Civil F. B. 
Procedure Code is concerned, I do not think that the trial of a The 
suit or issue can be barred because of an adjudication in a prior Secretary of 
: : } ee State for 
suit or proceeding to which the plaintiff was not a party or India 
privy. l Syed Ahmed 
Turning to the Evidence Act, I have already pointed out  Badsha 


i Sahi 
that Ss. 41 and 42 draw a distinction between Judgments in rem oe 


and Judgments in personam and it seems to me, to be clear from aca 
the sections that a Judgment which does not fall within S. 41 sami 
can only be evidence but cannot be used for the purpose of ° Sst I 
preventing the other side from proving facts which he sets up. 

It is not open to us to import considerations as to conveni- 
ence in dealing with matters which have been codified and 
dealt with by Evidence Act however attractive the theory may 
be and however much one would like to have the principle 
embodied by the legislature in the codes. It is no doubt true 
that there are decisions of this Court which adopt the view of 
Bigelow as to Judgments in personam creating an estoppel as 
against strangers (see Srinivasa Iyengar v. Arayar Srinivasa 
Iyengar 1; Ramamurthi Dhora v, The Secretary of State for India 
in Couycil ; 2 Suppa Battar v, Suppu Sokkaya Bhattar 3 and 
Boyinappalli Venugopala Rao v. Nekalapudi Venkatrayadu +), In 
the last of thèse cases it was held that a decision between the 
plaintif and another person that the latter is a co-proprietor 
with him is conclusive on third parties where the contention 
raised by them depends on the relationship between the plain- 
tiff and such person and the learned Judges followed Srinivasa 
Iyengar v.Arayar Srinwasa Iyengar 1 but they, however, observed 
that the rule that makes the decision conclusive on third parties 
was not the rule of res judicata and they based their decision 
on the ground that it would be intolerable to hold that, when 
the relationship between the two parties have been determined 
by litigation between them, other persons, can contend that one 
of them has not the right against the other which he has been 
held to have. 

With all respect it seems to me that these decisions do not 
take into consideration the effect of the provisions of the 
Evidence Act and the limitations imposed by a consideration of 
those sections, To hold that a Judgment which does noi fall 

4: (1910) L. L_R. 38 Mad. 483. 2 (1911) I. L. R. 86 Mad,»141, 
8, (1915) 29 MAL. J 558. 4. (1911) 10 M. L, T. 450, 
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under S. 41 is conclusive proof would be to act in direct con- 
travention of the provisions of S. 42 which declares that Judg- 
ment, orders or decrees, other than those mentioned in S, 41 
are relevant but not conclusive proof. 

It seems to me that where a judgment in personam is 
pleaded, its legal effect and p~obative force will depend upon 
the facts of each case. As pointed out by Sir Lawrence Jenkins 
in the case I have referred to, the judgment of a competent 
Court whereby a declaration is made as regards property 
in dispute would have the force of aconveyance by the other 
parties to the suit in favour of the successful litigant. Where, 
therefore, all the parties interested in the immoveable property 
or in the right in contest have been parties to the previous 
litigation it may be that the judgment obtained in the previous 
litigation would render it impossible for persons to get rid 
of the effect of the judgment. But this is not because the judg- 
ment constitutes res judicata of judgments in rem, The diffi- 
culty would be analagous to the difficulty of a person who wants 
to impeach the title which is conferred on his opponent by all 
the persons who could have a legal interest in the property with 
the additional fact that when a judgment is relevant it is not 
open to a party to show that as between the parties the conclu- 
sion arrived at by the Judge is wrong and is not ewarranted by 
the evidence. The decision in Suppu Bhatler v. Suppa Sokkayya 
Bhatter 1 may be supported on the ground as all the parties 
interested were parties to the previous litigation in favour of 
one of them. Cases where jus tertii 1s set up are really no 
exceptions to the rule. In all cases of jus tertii the person who 
sets up the rights® of a third party is bound to prove that the 
third party has or had the rights alleged and it is always open 
to the other party to displace the title of the person so set up by 
showing that he was a party to the litigation which has negativ- 
ed that title. Whatever would estop or bar the persons whose 
title is set up must also bar the person pleading jus terti: whether 
the estoppel is by record, deed or in pats. This is the principle 
on which R. V. Herden referred to by my Lord was decided. The 
defendant relied on his right to the office of bailiff owing to his 
having been elected by two former bailiffs. A Judgment was 
produced in which the right of the persons whom he set up was 
negatived and it was held that having made the title of the 
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previous bailiffs part of his right, there could be no better evid- 
ence in disproof other than the judgment where their rights 
were negatived. 


I would hold that the decision ın the previous suit is not 
conclusive but is only evidence and that it 1s open to the 
plaintiff to establish his title as against the Government and 
I would answer the question raised by the reference in the 
affirmative. 

CG. ASS; Reference answered in the affirmalive. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
FULL BENCH. 

PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR. 
JUSTICE SPENCER AND MR, JUSTICE KUMARASWAMI SASTRI, 
Muthoora Palliath Purakkot Paru 

alias Pathumma and others ... Appellants * Plaintiffs), 
v, 


Muthoora Pallhath Purakkot ... Respondents. ( Defendants 
Raman Nambiar, (Karanavan 1 to 9 and 11 to 17). 
and Manager of the Tavazhı 
Tarwad) and others 

Malabar Law—Tarwad—Convei sion of a member lo Alahomcdanisin—Right 
fo partclion—Regnoval of Caste Disadbslilies Act (XXI of 1850). 

Apostacy from Hinduism does not entitle a member of a Malabar tarwad to 
claim partition of the tarwad property and delivery to him of his share under Act 
XXI of 1850 The effect of conversion to as alien religion is not to enlarge the 
convert's interest in any property or to get 11d of any conditou or restriction to 
which it was originally subject. 

Observations in Kinhi Chakkan v. Lydia Arucanden (1) to the contrary 
overruled. $ 

Second Appeal against the decree of the Court of the 

Temporary Subordinate Judge of Tellicherry in Appeal Suit 

No. 490 of 1918, preferred against the decree, of the Court of 

the Principal District Munsif of Tellicherry in Original Suit 

No. 425 of 1916, 

C. Madhavan Nair, for the appellants. 

°C. V. Anantakrishua diyar, for respondents 1to7 and 

10 to 15. 
B. Pocker, for respondents 9 and 16. 
The Court (Sadasiva Aiyar and Coutts Trotter, JJ.) made 

the following i . 
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ORDER OF REFERENCE TOA FULL BENCH :— 
The questions of law involved in this case “are of great import- 
ance. We are aware that a case involving similar questions 
was considered and decided by a Bench of this Court in 
Kunhichekkan v. Lydia Arucanden, | The effects of that deci- 
sion seem to have been cunsidered asso far reaching and 
almost revolutionary that the lower Courts, have notwithstand- 
ing that decision dismissed the suit of the plaintiffs (Mussalman 
converts) claiming partition of Marumakkathayam property. 
Both sides agree that the case is one fit to be decided bya Full 
Bench so that the matter might be setiled authoritatively as 
far as possible. Under R. 2 of the Rules of the High Court, 
Appellate Side, we refer to a Full Bench the “matter” (that is, 
this whole case) as its “ determination involves a question of 
law” of such importance, 


C. Madhavan Nair, for appellants, 
C. V. Anantakrishna Aiyar and B. Pocker for respondents. 
Tthe Court delivered the following 


Judgments :—The Chief Justice :—If it were not for the 
authorities the question would appear to be free from difficulty. 
There ıs no doubt that under Hindu Law a member of a 
Marumakkathayam Tarwad on his conversion to Mahomedanism 
would forfeit all interest in the tarwad property. Act XXI of 
1850 however provides that any law or usage which inflicts on 
any person forfeiture of rights or property by reason of his 
renouncing his religion or being deprived of caste shall cease 
to be enforced as law. The effect of this statute would appear 
to be that a convett’s interest in the tarwad is unaffected by his 
conversion, As has been pointed out in Matungini Gupta v, 
Ram Rutton Roy ? by Wilson, J., the effect is not to enlarge the 
convert’s interest in any property or to get rid of any condition 
or restriction to which it was originally subject. It would 
therefore appear to be a sufficient answer to the reference to 
say that conversion to Christianity cannot give a member of a 
tarwad a right to a partition of tarwad property which is im- 
partible under the Marumakkathayam Law. It has however been 
held in Kunhichekkan v. Lydia Artucanden 1 that the conversion 
of two sisters tg Christianity dissolved the coparcenary till then 
existing between them and their brother as a tarwad and had 
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the effect of converting them into tenants-in-common of the 
tarwad property without rights of survivorship, and, if this be 
so, it may be said that a right to partition is an ordinary 
incident of tenancy-in-common. The proposition that conver- 
sion has the effect of depriving the convert of his right of survi- 
vorship which may often be a most valuable right, as when the 
joint family consists of an old father and two.brothers, one of 
whom becomes a convert, appears to be opposed to the express 
provisions of the statute that conversion is not to involve any 


forfeiture of property or rights. It has however been accepted, 


Kunhichekkan v. Lydia Arukandan ! as good law not only in but 
also in Kulada Prasad Pandey v. Hartpada Chatterjee 2 in 
which three sons!two of whom had been converted to Chris- 
tianity sought to question an alienation made by the deceased 
father to defendants 1 to 4 as opposed to Hindu Law. It was 
held that the conversion of plaintiffs 1 and 2 though it did not 
deprive them of their interest in the joint family property had 
the effect of severing them in status, putting an end to rights of 
survivorship, and to the father’s power to bind their share by 
alienation of family property for purposes neither illegal nor im- 
moral. With this last question we are not now concerned. The 
judgnofent in both cases proceed on the authority of the 
decision of the Privy Council in Abraham v. Abraham, 3 Now 
that was not a case governed by Act XXI of 1850 or the earlier 
Bengal Regulation VII of 1832 as the family had been convert- 
ed to Christianity. long before they were passed, and the 
property in suit had all been acquired after conversion and it 
seems to me with great respect, that in the observations at 
page 237 on which reliance is placed as to conversion severing 
the convert from the family and putting an end to the co-par- 
cenership, Lord Kingsdown was merely stating the undoubted 
effect under Hindu Law of conversion to another religion 
and was not considering the effect of Act XXI of 1850 on cases 
governed by it. Indeed, he expressly says so at page 239, and 
_ points out that Act XXI had no application to the case. 
“Such then being the state of the case so far as the Hindu Law 
is concerned, we must next consider whether there is any 
other law which determines the rights over the property of a 
Hindu becoming a convert to Christianity. The Lex Loci ' Act 
clearly does not apply, the parties having ceased to be . Hindu 
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“in religion.” Act XXI of 1850 had been described in the 
argument at page 218 as the Lex Loc: in case of apostacy, and 
was Clearly the Act referred to by Lord Kingdown. Ina later 
case 33 All. 356 the Judicial Committee had to consider a case 
governed by S. 9 Bengal Regulation VII of 1832 the principle 
of which they held was extended to the rest of India by Act 
XXI of 1850. In that case there was a joint family consisting 
of one Ratan Singh and his son Daulat Singh. Ratan Singh 
became a Mahomedan in 1845, and subsequently Daulat Singh 
predeceased him. After the deaths of both their widows, a com- 
promise was entered into by which Ratan Singh’s daughter’s 
daughter agreed to share the properties left by him with 
Daulat Singh’s daughters, After the deaths of Daulat 
Singh’s daughters, the sons of one of them set up that 
the compromise was not binding on them and contended 
that on the conversion of Ratan Singh the whole of the 
joint family properties became vested in his son Daulat 
Singh. This contention their Lordships rejected observing 
that “the effect of the Legislations of 1832 and 1850 was that 
on Ratan Singh’s abandonment of Hinduism, Daulat Singh 
did not acquire any enforceable right to his father’s share in 
the joint family property which he could either assert himself 
or transmit to his heirs for enforcement in a British Court of 
Justice” The daughters of Daulat Singh had obtained an 8} 
annas share of joint family property in the compromise which 
was being attacked, and their Lordships had not to consider 
whether under the Bengal Regulation Daulat’s share did not 
pass by SUT VIVOS on his death to his father Ratan Singh in 
spite of the latter's Conversion to Mahomedanism. Mr. Ananta- 
krishna Aiyar on the other hand has relied on the observation 
of their Lordships as to the original imperfection of Daulat 
Singh’s title when the case came before them on an earlier 
occasion in 31 All. 497, at page 504as showing that their Lord- 
ships were then of opinion that on Daulat’s death his interest 
passed by survivorship to his father Ratan Singh to the exclu- 
sion of his own daughters. These observations may, however, 
have been made with reference to the case then set up that the 
properties in suit were all the self-acquired properties of Ratan 
Singh. On theewhole, I have come to the conclusion that 
there jis nothing in any of the decisions to prevent us from 
` giving effect to what appears to me to be the plafn bearing of 
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Act XXI of 1550, and I must therefore hold that the plaintiffs 
are not entitled to a partition of the tarwad property by reason 
ot their not being Hindus and that the appeal fails and must 
be ‘dismissed with costs. The question of the plaintiff's right 
to succeed to the office of karnavan is not before us and I 
express no opinion about it as it may invole other consider- 
ations. The Second Appeal fails and is dismissed with costs 
of defendants Nos. 1 to 7 and 11 to 16. 


Spencer, J.:—I1 agree with my Lord that the plaintiffs are 


not entitled to a partition of the tarwad property by reason of: 


their becoming converts from Hinduism to Islam. It is clear 
from the preamble to the Removal of Caste Disabilities Act 
(Act XXI of 1850) that the effect of that Actawas to preserve 
existing rights but not to confer any new rights such as a right 
of partition of property which did not exist before in the family 
to which the convert belonged. Impartibility being one of the 
incidents of a Marumakkathayam family, a right to partition 
could not be acquired in consequence of a change of religion. 

In the District Munsif’s and Subordinate Judge’s Courts 
the plaintiffs appear to have based their title to partition on the 
ruling in Kunhichekkan v. Lydia Arucanden 1, It was therein 
observed that the conversion to Christianity of two daughters, 
Lydia, and Salome, belonging toa Marumakkathayam family in 
Malabar, “operating on the joint family dissolved the co-parce- 
nary which existed under the Marumakkathayam Law ” and the 
converts “remained as co-owners and became tenants-in-com- 
mon of their joint property”. 

That case might have been decided upon the short points 
that after Chandan died al] the family beifig Christians were 
governed in matters of succession by the Indian Succession 
Act, that-plaintiff having an interest in the property of her 
deceased husband Nathaniel had aright under S. 91 of the 
Transfer of Property Act to institute a suit for redemption, and 
that in a suit for redemption all persons interested should be 
joined as parties. 

In acase of intestacy among converts to Christianity the 
childien’s rights of succession to the property of their convert- 
ed parents are governed by the Indian Succession Act, and the 
rules of co-parcenary and survivorship of Hindu Law no longer 
apply; but if the parents were undivided co-parceners at the 
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time of conversion or at the time of the passing of the Succes- 
sion Act, each parent will retaina vested interest in the co- 
parcenership till he dies. That was the principle on which 
Tellis v. Saldanha 1 was decided, and the position of the widow 
and daughter of Augustine Tellis therein was similar to the 
position of Lydia’s children in the case in Kunhichekkan v. 
Lydia Arucanden 2, 

But where the parties are not Christians but Mahoniedans 
after conversion, the Indian Succession Act has no appli- 
cation at all as Mahomedans are exempted unde: S. 331 of 
that Act from the provisions relating to intestate or testament- 
ary succession to property. The Second Appeal should in my 
opinion be disrfissed with costs of defendants Nos. 1 to 7 and 
11 to 16. 


Kumaraswami Sastri, J. :—I agree with the conclusions 
arrived at by My Lord and Spencer, J., whose judgment I have 
had the advantage of perusing. 


I am of opinion that apostacy from Hinduism does not 
entitle a member of a Malabar Tarwad to claim partition of 
the tarwad property and delivery to him of his share. It is 
clear that a member of a tarwad has no right to claim partition 
as tarwad property is indivisible and no one member nor even 
all but one can enforce a division upon any who object. As 
this was not disputed at the hearing it is not necessary to 
refer 1n detail to the authorities which go back to a period as 
early as 1814. I need only refer to the following observations 
by Turner, C. J. and Muthusami Aiyar, J. in‘Kunhamad Hajee 
v. P. P. Kunhamad Hajee 3 “ The law governing the property 
of a tarwad has not reached the same stage of development as 
the law regulating the joint property of the Hindu family. Not 
only in the former case is the succession traced to females but 
the property is indivisible so that the members of the family 
may besaid to have rather rights out of the property than rights 
to the property. The family and not the individual is what we 
may term the social unit. The individual right of the members 
of the tarwad is so feeble that ıt is not competent to any one 
of them to insist on apartition. The males take interests in 


the tarwad property which endure only for their lives and do 





1. (1886) I. L. R. 10, Mad. 69 2. (1912) M. W. N. pr 886, 
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not pass to their offspring nor are available for the satisfaction 
of their private debts”. ` 

If a member while a Hindu has no right to claim partition 
against the will of the other members of the tarwad it is diff- 
cult to see how he acquires the right by apostacy. Act XXI 
of 1850 (Caste Disabilities Removal Act)it is argued gives him the 
right but the Act only prevents any law or usage from depriving a 
convert of rights or property or rights of inheritance which he 
had before conversion. I do not think that the Act can give to 


any party any right higher than that to which heis entitled - 


under the law from which that right is derived. As observed by 
Wilson, J.in Matungini Gupta v. Ram Rution Roy 1 “a change 
of religion does not cause any forfeiture of property. But 
neither could it enlarge it nor get rid of any condition or 
restriction to which it was originally subject.” 

It is argued that conversion severs the co-parcenary and 
that consequently gives rise to a claim for partition and sepe- 
rate enjoyment. Reference has been made to Abraham v. 
Abraham ? and to Kulada Prasad Pande v. Haripada 
Chatterjee 3. Abrahamy. Abrahain 2 wasa case where the family 
had been Christian for more than one generation and there was 
no ancestral property. The observations of their Lordships of the 
Privy Council relate to cases governed by the ordinary Hindu 
Law applicable to Mitakshara families where partition is a right 
which can be exercised at the volition of any adult co-parcener, 
No question arose a the effect of act XXI of 1850. Their 
` Lordships observe “ considering the case then with reference to 
parcenership what is the portion of a member of a Hindu 
family who has become a convert to Christianity. He became, 
as their Lordships apprehend, at once severed from the family 
and regarded by them as an outcaste. The tie which bound 
the family together is, so far as he is concerned, not only loo- 
sened but dissolved. The obligations consequent upon and con- 
nected with the-tie must as itseems to their Lordships be dissolv- 
ed.with it. Parcenership may be put an end to by severence 
effected by partition : it must as their Lordships think equally 
be put an end to by severance which the Hindu Law recog- 
nises and creates. Their Lordships therefore are of opinion 
that upon the conversion of a Hindu to Christtanity the Hindu 
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Law ceases to have any continuing obligatory force upon the 
convert. He may rénounce the ‘old law by which he 
was bound as he has renounced his old religion or if he thinks 
fit he may abide by the old law notwithstanding he has 
renounced his old religion.” It seems to me that these observa- 
tions do not necessarily lead to the result that when by the 
very nature of the property no right to partition exists before 
conversion mere severance of the co-parcenary would give a 
person that right. Where before conversion partition with out 


. common consent cannot be claimed on any ground, severance 


effected by change of religion cannot give a right to partition. 
Kulada Prasad Pandey v. Hartpada Chatterjee ! was also the 
case of one of the members of a Mitakshara family becoming a 
convert. Partition was a right to which the convert was entitl- 
ed to before conversion and the severance of the co-parcenary 
created by the conversion gave him no new right. Where under 
the law governing the parties it is open to any one member to 
resist a partition it is difficult to see how his rights can be taken 
away because another member chooses to change his religion, 
The application of Act XXI of 1850 would in effect enlarge the 
right of the convert andcut down the right of the remaining 
members of the tarwad, a result which 1s unwarranted “by the 
Act. ° 


The only decision on the question as to the effect of 
conversion of a member of a tarwad is Kunhichekan 
v. Lydia Arucanden ? where Abdur Rahim and Sundara 
Ayyar, JJ., held that conversion of a member makes him a ` 
tenant-in-common, In that case one Acha hada son Chandan 
and two daughters. The daughters became converts to Chris- 
tianıty and assumed the names of Lydia and Salome. The par- 
ties were before conversion members of a Marumakkathayam 
tarwad and after conversion Chandan died, Lydia had a son 
Nathaniel who mortgaged the property and on his death his 
widow sued to redeem the property. The mortgagee resisted 
the suit on the ground that Nathaniels widow had .no 
right to redeem. The contention was that the property was 
the joint property of Acha’s children, that the plaintiff who 
was no member of the tarwad had no right to redeem and that 
the right vested‘in the surviving children of Salome and Lydia. 


Having regard to the fact that after Chandan’s death some 
i 
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years before the suit all the members of the family were Chris- 
tians the only law to be applied was the Succession Act. The 
case was not one of aconflict between a converted member of the 
tarwad and the other members who remained Hindus. The 
observations as to the conversion of a member making him into 
a tenant-in-common were obiter and with all respect I fail to 
see why the convertéd member of the tarwad should be enabled 
to give to the tarwad property the character of partibility which 
it never possessed. Impartibility being the very nature of the 


estate such right as the parties may have should be worked out, 


so as not to effect the fundamental character of the property. 
There is no complete analogy between a Malabar tarwad and 
the Mitakshara joint family and if the observations of Turner, C. 
J], and Muthuswami Ayyar, J., in Kunhamed Hagee v. Kunham- 
ed 1 which I have already set out are borne in mind I do 
not think conversion makes the convert a tenant-in-common 
and even if it did, it further gives him a right to partition on 
the analogy of a Mitakshara family. + 

- I am of opinion that all that the convert is entitled to iS 
to continue to reside in the house and be maintained as before 
if the pther members are willing or to get seperate residence 
and the maintenance allotted to him if the other members re- 
fuse. ° 


It is unnecessary to consider what the effect would be if 
the convert becomes entitled to the karnavanship. The same 
difficulty would arise if a karnavan becomes a convert and 
refuses to ask for partition or give up office or when a heredi- 
tary Dharmakartha becomes a convert. The question will turn 
on whether the office is a right which falls under Act XXI of 
1850 and whether community of religion is an essential requisite, 
eligibility or continuance so as to entitle the other parties to 
claim supercession orremoval. I would dismiss the Second 
Appeal with costs of defendants nos. 1 to 7 and 11 to 16. 

A, V. V. Second appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH,] 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR. 
JUSTICE OLDFIELD, MR. JUSTICE SPENCER, MR. JUSTICE 
KUMARASWAMI SASTRI AND MR. JUSTICE RAMESAM. 
Arunachalam Chetty and 


another .-. Appellants * in both. (Plaintiffs) 
v. 


Periasami Servai and others Respondents in S. A. No. 369 of 
1920 (Defendants). 


Limitation dct, IX of 1908 Arts. 11, 13, and 120—Attachment before 
judgment—Decree in sust order in executson—Order on claim petition filed 
subsequently—Limitation for a suit questioning the order. 


Property attached before judgment is not ın all cases attached "“ in execution 
of a decree” within the meaning of Art. 11, Limitation Act. 


Where there is an order in execution for the sale of property attached before 
judgment, that order proceeds on the footing that the property is to be considered 
as attached in execution by virtue of O. 38, R. 11 of the Code of Civil Procedure ; 
a claim put in after that order may properly be regarded as a claim to property 
attached in execution of a decree within the meaning of Art, 11 of the Limitation 
Act. The period of limitation for a guit to set aside the claim order is one year 
under that article. 


Cases of claim orders in cases of attachments before judgntent not 
governed by Art. 11 fall under Art. 120 of the Limitation Act. 

Second Appeals against the decrees of the Court of the 
Temporary Subordinate Judge of Sivaganga in Appeal Suits 
Nos. 36 and 37 of 1919, preferred against the decrees of the 
Court of the District Munsif of Sivaganga in O, S. Nos. 31 and 
33 of 1919, . 


T. R. Ramachandra Atyar and N. A, Krishna Atyar, 
for the appellants. S 
A. V. K. Krishna Menon for the respondents. 
The Court (Napier and Krishnan, JJ.) made the follo wing 
ORDER OF REFERENCE TOA FULL BENCH :— 
Napier, J.:—The point that arises in this Second Appeal 
is one of Limitation. The suit is one for a declaration that 
the plaintiffs are entitled to attach the suit properties and to 
bring them to sale in execution of a decree. The properties- 
were attached on 9—5—1912 in a suit O. S. No. 122 of 1912 
prior to judgment. The plaintiffs endeavoured to bring them 
7 Sy A Nos. 869 and 870 of 1920, 2nd May, 19231. ° - 
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to sale in execution of the decree passed in that suit, but the 
defendants put in claim petitions which were allowed, The 
present suit was filed more than a year after the order in the 
claim petitions. The Lower Appellate Court held that the 
suit was barred by Art. 13 of the Limitation Act. Hence this 
appeal. It has not been contended before us that Art. 13 
applies but, it is urged by the Appellants that Art. 120 applies 


while the respondents rely on Art. 11. Art. 11 is as follows :— 


‘* * * on an objection made to the attachment of proper- 


ty attached in execution of a decree.” Clearly the words if | 


strictly applied do not cover the present case, but it can be 
argued that the descriptive words are only intended to indicate 
the class of order, and that as such orders are made in claims 
against attachment before judgment by virtue of O. 38, R. 8 
of C. P. C. The article should be read accordingly. Addi- 
tional force is given to this argument by the provision of O, 38, 
R. 11 for itis certainly arguable that R. 11 operates to make 
the attachment one in execution of a decree. In Second Appeal 
No. 194 of 1920 a Bench has decided otherwise, but with 
respect, I cannot appreciate the reasons of the decision. If 
the Court had held that neither under the Code of 1877 nor 
under the present Code could either Art. 11 of the old Limi- 
tation Act or Art. 11 of the present Act apply, I could under- 
stand that view, but the learned Judges seem to think that 
where specific sections of the Code are mentioned, as in 
Art. 11 of the old Act, the application may be made, but where 
the words “ in execution of a decreee” are used it cannot be 
done. With deference the Court overlooks the fact that S. 487 
of the Code which applies the procedure of the claim sections 
is not included among the sections referred to in Art. 11 , SO 
that the position under the old Act’ instead of being stronger 
seems to me to be weaker, for Ss, 281, 282 and 283 set out in 
Art. 11 are all ancillary to S.278 which refers to property 
attached in execution of a decree. It seems to me easier 
to give a wide meaning to words, than to include sections not 
enumerated in the Article. It is curious that there are no re- 
ported cases under the old Act or Code on the point, but I am 
informed by one of my colleagues who has long experience in 
claim petitions that Art. 11 has always been applied under the 
old Code to claims in execution in respect of property attached 
before judgment—doubtless in view of Ss. 487 and 490. I may 
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point out that the Full Bench in Prasada Nayudu v. Virayya 1 
have given an extended meaning to the word “ investigated’’ 
in O. 38, R. 8, following the policy and intention of the Code 
rather than the actual words and it may be possible to do so 
with reference to Art. 11 of the Limitation Act for it has been 
laid down that the Code and the Limitation Act must be 
read and construed together. I do not feel prepared to go so 
far myself in view of the decision above referred to but I think 
that the question is one which does require an authoritative 
ruling as early as possible, now that it has been raised. There 
is of course nothing in principle distinguishing claims in exe- 
cution proceedings to property attached before judgment from 
claims to property attached after judgment. 


I therefore think it advisable to refer to a Full Bench the 
following question :—Does Art. 11 of the Limitation Act apply 
to suits arising out of claim petitions regarding property at- 
tached before judgment ?. If not, does Art. 13 or Art. 120 
apply ? 


Krishnan, J. :—The question we have to consider in these 
cases is what article of the Limitation Act applies to suits by 
defeated claimants under O. 21, R. 63to contest orders passed 
on claim petitions with reference to property «atfached before 
judgment, It was recently ruled by a Full Bench in Prasada 
Nayudu v. Virayya} overruling the contrary view taken 
in Ramanamma v. Bathala Kamaraju® that Rr. 58 to 63 
applied to cases of attachment before judgment also. Now the 
question is what is the limitation applicable to such suits, a 
question which was not directly decided by the Full Bench. 


The Munsif applied Art. 11 and that is supported by the 
respondent before us. The Subordinate Judge applied Art. 13 
but the appellant argues that neither Art. 11 nor Art. 13 applies 
but that only the residuary Art. 120 applies. In support of his 
contention the appellant has referred us to a recent ruling of 
Oldfield and Seshagiri Ayyar, JJ., in Second Appeal No. 194 of 
1920 still unreported and it certainly supports him. That deci- 
sion however leads to the manifest anomaly of allowing 6 years 
to a defeated claimant when the attachment is one before judg- 
ment whereas {n all other cases the one year rule under Art. 11 
will apply. No good reason has been shown why such a 


— m m—_—_—_—_—_ —_— U U 


1. (1918) I. L R. 41 Mad. 849. 2, (1917) I L. R. 41 M. 23, 
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distinction should have been made by the Legislature ; in fact 
the learned Judges think that it is a case of oversight made per 
incuriam by Legislature. But before we attribute mistakes to 
Legislature we must, I think, be fully satisfied that the language 
of the particular enactment cannot possibly be construed so as 
to avoid doing so. The learned Chief Justice, has pointed out 
in his judgment in the Full Bench above referred to, that “ the 
general policy of the law is that questions of title raised by claims 
against attachments before or after judgment should be promptly 


disposed of.” In view of this observation and of the anomaly , 


I have pointed out above, I think, wıth all respect, that the view 
taken in Second Appeal No. 194 ọf 1920 should be reconsidered 
and I agree with my learned brother’s proposal to refer the 
question to the Full Bench to have an authoritative ruling on it, 
The learned Judges in Second Appeal No. 194 of 1920 consider 
that the language of Article 11 is altogether inapplicable to 
cases of property attached before judgment as it speaks of pro- 
perty “attached in execution of a decree.” Though this may 
appear to be so at first sight it seems to me that the effect 
‘of O. 38, R 8 as explained by the Full Bench is to 
bring property attached before judgment within the purview of 
Rr. 58 to 63 of O. 21 and thus within the expression 
“property attached in execution of a decree” which is the very 
expression used in R. 58. The learned Judges concede that 
Art 11 as it stood under the repealed Act IX of 1877 covered 
suits referring to property attached before judgment, for that 
Article expressly referred to orders under Ss. 280 to 282 of 
the old Code ahd S. 487 corresponding to O. 38, R. 8 
made the order on a claim petition ina @ase of attachment 
before judgment one under one of those sections. If this view 1s 
correct, as I respectfully think it is, it seems to me easy to hold 
that the words of Article 11 (1) refer to all orders under Rules 
60 to 62 and do not exclude such orders when passed in cases 
of attachment before judgment. I do not think the change of 
language was intended to alter the scope of the Article in any 
way, but was really due to the fact that provisions in Ss. 280 to 
282 of the old Code were not enacted in the body of the present 
Code, but were relegated to the rules which were declared to be 
subject to alteration by the High Courts in S. 122 of the Code. 
If the ryles were referred to by number in the Article arr alter- 
ation in the rules by a High Court may introduce a difficulty. - 
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F. B. The use of the compendious expression “property attached in 
Arunchalam e€Xecution of a decree” in Article 11 instead of referring to the 
Chetty Rr. 60 to 62 themselves seems to be intended to avoid this 


Perinsami diffculty and not to any intention to alter its scope. I think 


SONM therefore the words “property attached in execution of a decree” 
Krishnan, J. includes property attached before judgment as well. I am 
therefore inclined to the opinion that Article 11 applies to the 
present suit and not Article 120, but as the question is referred 
to the Full Bench I need not come to any decision on it. 
: I may add that I agree with the view expressed in Second 
Appeal No. 194 of 1920 that Article 13 is inapplicable for the 
reasons stated in itand that besides the case referred to in it, 
Sivarama v. Subramanya 1 the rulings in Ayyasami v. Samiya 2 
and in Narasimma v. Appalacharlu 3 are to the same effect. 
I agree to the order proposed by my learned brother. 
N. A. Krishna Aiyar, for the appellants. 
A. V. K. Krishna Menon, for the respondents. 


4 


The Court expressed the following 
Wallis, C. 1. Opinion :—The Chief Justice :—The scope of the claim pro- 
ceedings sections has recently been considered by Full Benches 
of this Court in Prasada Naidu v. Veerayya 4 Venkata Ratnam 
v. Ranganayakamma, 5 and Ramaswami Chettiar y. Mallappa 
Reddiar 6, In all these cases it has been pointed out that the 
object of these sections is to secure the speedy settlement of 
questions of title raised by attachments, as explained by the 
Judicial Committee ın Sardhari Lal v. Ambika Pershad,7 and 
in the last of these cases attention was drawn-to the fact that in 
claim proceedings the release under R. 60, of the property 
attached or the disallowance under R. 61 of the claim are 
made to depend not on title but on possession at the date of 
attachment, the question of title being left to be investigated in 
the suit which the unsuccessful party is bound to bring within 
the prescribed period on pain of losing all his rights, It is by 
this suit or the failure to institute it that the speedy settlement 
of the questions of title is secured and all that the order on the 
claim petition does beyond raising or confirming the attachment 
is to decide which party is to sue on pain of losing his rights. 


1. (1885) I. L. R. 9 Nad. 67. 2. (1884) I, L. R, 8 Mad. 82. 
3. (1888) I, L.R. 12 Mad, 294. 4. (1918) LL.R. 41 Mad. 849; 85 M.L.J. 281 (F. B.) 
6. (1918) I.L. R. 41 Mad, 985: 35 M.L.J. 885. 6. (1920) I L. R. 48 Mad. 760, 


7. (1888) I. L. R. 15 Cal. 521 (P. C.). 
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S. 246 of the Code of 1859 expressly provided as regards attach- 
ments before and after decree that the suit was to be brought 
within the short period of one year, and this did not cease to be 
any the less a cardinal and most essential feature of this proce- 
dure when in the supposed interests of uniformity the period 
of one year was omitted from the Code and transferred to the 
Limitation Act of 1871. Itis not disputed that the period of 
one year continued to be prescribed by the Limitation Acts of 
1871 and 1877 and the suggestion that in the Limitation Act of 
1908 the Legislature consciously intended to make an alterations 
as regards orders on claims as to attachments before decree and 
to allow the unsuccessful party six years to sue under article 120 
instead of one year under Art. 11 is prima facie most unlikely 
seeing that the effect of the alteration is to defeat what has 
always been the essential feature of this procedure, the speedy 
settlement of titles. It is also clear that the occasion of the 
change made in 1908 in the terms of article 11 was the repeal 
of the secticns of the old Code referred to in the article as it 
stood in the Act of 1877 and that no argument in favour of an 
intended alteration in the substance of the article can be based 
on the fact that the Legislature did not merely substitute for the 
repealed sections a reference to the corresponding rules of 
O. 21 of the new Code, as it was a sufficient reason for not 
adopting that course that under the new Code numbering of the 
rules as wellas the rules themselves are made subject to alteration 
by each of the High Courts in the exercise of its rule-making 
power. There is therefore no apparent reason to suppose that 
the Legislature intended to alter the law so as in the case of the 
claims arising out of attachments before Judgment to give the 
unsuccessful party six years in which to sue; and, as attachment 
is the first step in execution and the effect of the provisions as 
' regards attachment before judgment is in exceptional cases to 
allow that step to be taken without waiting for the decree. I 
was at first disposed to think that even an attachment before 
judgment might be regarded as an attachment “in execution of 
a decree” within the meaning of the new article, seeing that it 
is a step taken purely for purposes of execution and that we 
should best give effect to the real intention of the Legislature by 
so holding. Ona further consideration of the subject I think 
that such a construction 1s inadmissible in view of the faét that 
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have been attached in execution of a decree or under any order 
for attachment passed before judgment and that S. 86, which 
has been re-produced in the subsequent Codes and now appears 
as O. 38, R. 8 provided that claims to property attached 
before judgment should be investigated in the same manner as 
claims to property attached in execution of a decree. As it is 
well-settled that the Limitation Act and the Code are to be read 
together, I have reluctantly come to the conclusion that we 
should not be justified ın laying down generally that property 
attached before judgment is attachad “in execution of a decree” 
within the meaning of the present Article 11. 

It then becomes necessary to consider cases in, which the 
claim to property attached before judgment is put in after 
decree, or even, as in the present case, after sale has been 
ordered in execution. As already observed, an attachment before 
Judgment in default of security being given is always astep taken 
with a view toexecution; it hasthe same effect as an attach- 
ment after decree which is the first order to be obtained in 
execution; and like such an attachment enures until further 
orders of the Court. (See Sch. 1 App. F No. 7 and App. E No. 8). 
O. 21, R. 57 deals with property “under attachment in 
execution of a decree,” but throws no light on the pfesent 
question, as it merely provides for the dismissal for qefault of an 
application for execution and for the attachment ceasing on such 
dismissal. O. 38, R. 11 is more in point, and provides 
in effect that, when an attachment before Judgment continues 
in force after a decree for the plaintiff, it shall not be necessary 
on an application for execution to apply fora re-attachment. 
This provision doe»not in my opinion enable us to say that 
property attached before Judgment becomes property attached 
in execution of a decree upon the mere passing of a decree 
for the plaintiff, either within the meaning of Art. 11 of the 
Limitation Act or of O. 21, R. 57 already mentioned, as 
execution may never be applied for, but merely enables the 
decree-holder to apply for execution by sale of the attached 
property without afresh attachment. Where, however, as in 
the present case, there is an order in execution for the sale of 
the attached property, that order appears to me to proceed 
upon the footing „that the property is to be considered as 
attached in execution by virtue of R. 11 and I think a claim 
put in after that order may properly be regarded as a claim +o 
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property attached in execution of a decree within the meaning 
of Art. 11 and would answer the reference accordingly merely 
adding cases not governed by Art. 11 must be governed by Art. 
120, as it has not been seriously argued that Art. 13 is appli- 
cable. 

Even so, the result of the changes introduced in the Limi- 
tation Act of 1908 is to leave the law on this subject in a very 
unsatisfactory state. The whole object of the summary claim 
procedure is frustrated when a period of six years is allowed 
under Art. 120 for questioning an order ona claim petition, 
and I think that the matter should be set right by the Legisla- 
ture at the earliest opportunity. 


Oldfield, J, :—I agree. 


Spencer, J. :—The whole object and aim of attachments 
before judgment is to prevent property being put out of the 
reach of creditors in the interval which must elapse between 
such attachment and the passing of a decree. As observed by 
the Privy Council in Motilal v. Karrabulddin | “Attachment 
only prevents alienation, it does not confer title.” 


Ieconceive that it was with this object in view that S. 64 
of the Code of Civil Procedure (corresponding to S. 276 of the 
Code of 1882) was enacted, making any private transfer or 
delivery of the property attached void as against all claims 
enforceable under the attachment.- The section only restricts 
transfers being made by or in favour of defendants. Attachment 
ceases automatigally upon the connected petition being 
dismissed, (See O. 21, R. 57.) 


When property is attached before judgment, there is no 
disturbance at this stage of the possession of persons other than 
the debtor—defendant for, O. 38, R. 7 declares that attach- 
ment is to be made in the manner provided for the attachment 
of property in execution of a decree, which means that the 
person in possession of immoveable property attached other 
than the judgment-debtor is prohibited under O, 21, R. 46 
from giving it over to the judgment debtor (who'may be 
termed the debtor-defendant before the decree is passed) and 
that the debtor-defendant, if the property ig immoveable, ıs 


1, I. L. R. 26 Cal. 179 at page 185, 
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property, and other persons are prohibited from benefiting by 
any such transfer or charge. 


There is no occasion then for third parties to object to 
attachments made before judgment as they create no rights and 
disturb no third party’s possession, O. 38, R. 10 expressly 
saves the rights existing prior to the attachment, of persons 
who are not parties to the suit. They are not prohibited from 
making transfers between themselves. If, as the result of the 
trial, the suit 1s dismissed, the attachment has by the provision 
in O. 38, R.9 to be forthwith withdrawn. If on the other 
land, a decree is passed and an attempt is made to execute 
it, what was an attachment before judgment becomes in 
effect an altachment in execution of a decree, because 
O. 38, R. 11 declares that no re-attachment is necessary. 
As attachment is the first step in the execution of all decrees 
against property, just as sale or delivery of property is the last 
step, the effect of this provision is that execution is,made to 
date back to the first attachment which was before judg- 
ment, 


Rule 8 which directs that investigation into claims prefer- 
red to property attached before judgment shall be made an the 
same manner as if it was attached after judgment is another 
indication that for all purposes’ an attachment beforé judgment 
was intended to be treated as if it was made after judgment. 


In C. M. S. A. No. 21 of 1920 Abdur Rahim and Sadasiva 
Aiyar, JJ. held that a claim to property attached before judgment 
was a Matter arising in execution of a decree falling under 
S. 47 of the Civil Precedure Code. 

In the appeals before us the claims preferred by the Ist 
defendant in each suit were put in after the properties were 
brought to sale in the execution proceedings. I find no difficulty 
in classing such a claim under the heading “Of a claim preferred 
to* * * property attached in execution of a decree”, which 
are the words of Art. 11 of the Ist Schedule, Indian Limitation 
Act. At the time when the claim was made, there was a decree, 
the decree was being executed, and the property had been 
attached in a manner which the law declares to be sufficient. 


As the suits which were subsequently filed to establish rights 
denied to the plaintiffs by the orders passed on the claim peti- 


‘tions were “not instituted within one year of the date of the orders 
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they were rightly dismissed. An instance of an objection being 
raised to attachment or a claim being preferred before the passing 
Of a decree and the commencement of execution proceedings 
has not occured in the present case, and as I have endeavoured 
to show, is not likely to occur in other cases. No opinion 
need be expressed on hypothetical cases. The first question 
referred to the Full Bench may be answered in the affirmative 
and the alternative question in the negative. 


To remove the doubts that have arisen I concede that it is 
desirable that article 11 should be made clearer by adding the 
words “before judgment or” between the words “property” and 
“in execution of a decree”, 


Kumaraswami Sastri, J. :—I agree. 


Ramesam, J. :—I agree, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR, JUSTICE AYLING AND MR, JUSTICE 
SPENCER, 


Munishi China Dandasi .. Appellant,” 
e W 
Munishi Pedda Tatiah ... Respondani. 


Civil Procedure Code, S. 41— Question relating to execulion—Defence to 
a suit for possesston by auction purchaser—lInfrictuous application to set aside 
sale—E ffect of 

In a suit for possession by a purchaser ata sale in execution of a mortgage 
deciee, ıt 1s open to the defendant to plead by way of defence tbat the properties 
sought to be recovered were not included in the mortgage suit or decree but were 


fraudulently inserted in the sale certificate £ 


The mere fact that the defendant unsuccessfully applied under O. 21, Rr. 89 and 
90, C. P. Code, to set aside the execution sale, does not operate as res judicata in the 
absence of any adjudication on the merits of his case ia the execution proceedings. 
Venkataramanachariay v. Meenalechi Sundurainier (1) followed. Tathu'Naick v. 
Kondu Reddi (2) Referred to. 

Second appeal against the decree of the District Court of 
Ganjam at Berhampore in A. S. No. 15 of 1919, prefer- 
red against the decree of the Court of the Principal District 


Munsif of Berhampore in O, S. No. 528 of 1917. 
Mr. B. Sitarama Row for appellant. 
Mr. B. Jagaunadha Doss for respondent. . 


- S. A. No.588 of 1920, Ist, 2nd and 14th Dec. 19320, 
f, (1908) I. L. R.19M.L.J 1. 2. (1909) I. L. R. 32 M. 242. 
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The Court delivered the following 

Judgments :—Sfencer, J.:—The appellant, who is the plain- 
tiff in the suit, purchased certain lands in a court sale upon a 
mortgage decree. He alleged in the plaint that he obtained 
delivery of this property through Court but that he was dispos- 
sessed a month later by the defendant. He now sues to recover 
possession of the property from the mortgagor (defendant) and 
for an injunction against further interference by the latter. 

The suit was dismissed in the first Court on the ground 
that the sale was invalid, and on appeal the District Judge 
confirmed the District Munsif’s decree. It was also found 
that the plaintiff had not- obtained possession of the 
lands in suit and that his allegation of trespass was untrue. In 
second appeal it is contended that the defendant is debarred 
by res judicata from questioning the correctness of the sale and 
also that he is debarred under S. 47, C. P. C., from raising 
a question relating to execution in this suit. 

It appears that after the sale took place the defendant 
appealed under O. 21, R. 89 to have the sale set aside on 
making a deposit as required by that rule, and that he was 
unsuccessful in that application. Afterwards he appligd under 
R. 90 of the same Order to have the sale set aside on account 
of irregularity and fraud, and upon this the ordér of the ex- 
ecuting Court was that his application Was too late. The 
defendant’s contention is that the lands described in the sale 
certificate given to the auction purchaser (plaintiff) are not 
either included in the mortgage or in the decree passed in the 
mortgage suit, and that this is so, has not been seriously 
disputed, The appellant’s pleader urged that the defendant 
having once applied to have the sale set aside and having 
failed was bound by res judicata from raising the contention 
that the sale was invalid even though his application was 
dismissed upon the ground that he was out of time without a 
determination of the question relating to the validity of the 
sale, He has however failed to show us how this case comes 
within the rule of res judicata as defined in S. 11, C. P. C. 

, It is quite clear that there was no adjudication upon the sub- 
stantial question raised in the defendant’s petition as to the 
validity of thessale and therefore it cannot be deemed to have 
been a matter directly and substantially in issue in any prior 
proceedings. 
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As regards the contention that 5. 47, C. P. C., is a 
bar to the defendant’s plea in this suit the respondent’s pleader 
has brought to our notice the case of Venkatarama Chariar v. 
Meenatchi Sundaramatyar 1 whichis a direct authority both 
on this point andon the point of res judicata, That was a 
similar case to this in which certain lands were sold under 
a mortgage decree and a sale-certificate was given in 
respect of other lands not included in the mortgage or in 
the decree. The plaintiff having. contended that it was 
not open to the defendant to raise the defence that certain 
items of property mentioned in the sale certificate were not in 
fact compromised in the mortgage or in the decree the Chief 
Justice Sir Arnold White, and Davies, J. observed that the effect 
of S. 244 was to debar the plaintiff from bringing a suit for the 
determination of a question relating to the execution, discharge 
or satisfication of a decree which had arisen between himself 
and the defendant as parties to the suit, in which the decree 
was obtained, but not to debar the defendant from setting up 
by way of defence a matter which related to the execution, 
discharge or satisfaction of a decree obtained in a suit to which 
he and the plaintiff were parties. In support of this view they 
quoted two cases of the Calcutta High Court Bikram Al} Shaik 
v. Gopi Kanth Shaha 2 and Nilkamal Mukerjee v. JahnabiChow- 
dhurani § in which asimilar view was taken in respect of S. 244 
corresponding to S. 47 of the present Procedure Code. Again 
in Thathu Naick v. Kondu Redds 4 two learned Judges of this 
court out of three, held that a sale could be impeached in case 
of fraud discovered after the confirmation of the sale and that 
the defendant could raise this contention by* way of answer to 
the plaintiff’s claim upon the strength of the sale in his favour, 
The only exception which in Sankaran Nair, J’s opinion might 
arise would be if the defendant was estopped or otherwise barred 
by any rule of law from putting forward his claim. 


Now on the facts of the present case the appellant’s pleader 
has not shown that any estoppel arises or that the defendant is 
barred by any rule of law. He relied on two decisions to which 
I was a party. One is that in Annabatula Venkatarainam v. 
Annabattula Nayudu > and the other is in : Venkatachalapathy 


1, (1908) 19M. L J.1. , 
2. (1897) I.L. R. 24 Cal. 355. 3. (1890) I.L. R'26 Cal. 946. 
43 (1909) I.L. R, 32 Mad, 242. 5 (1915) 281. C. 906. 
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Aiyar v. Perumal Aiyan 1. In the -former case what was 
decided was that an order passed in execution by which 
both parties were bound, refusing to recognise an assign- 
ment of a decree, which had not been appealed against 
could not be challenged in a subsequent suit. It is not a 
decision on the point whether a defendant can put forward 
a plea in answer toa suit when if he were in the position of 
the plaintiff he would be debarred from suing on the ground 
that that plea involved a matter relating to the -execution, 
discharge or satisfaction of the decree. In the Madras Weekly 
Notes case an order was made for sale in execution of a mortgage 
decree directing the first defendant’s rights in his own property 
to be sold and they were sold accordingly. The order was 
made apparently under S. 87 of the Transfer of Property Act. 
The judgment states that the question in that suit was as to the 
construction of the decree passed, in favour of the sub-mort- 
gagee, It was held that the plaintiff was entitled to enforce the 
rights obtained under the sale as the defendants had not taken 
steps to set it aside. It also appears that in that case the de- 
fendants were bound by the order passed against them under S. 
89 of the Transfer of Property Act. In the present case the 
circumstances are different. Here the sale-certificate” was in 
contravention of the decree and of the terms of the mortgage as 
it included properties not covered by the mortgage or the decree. 
The defendant pleads fraud in drawing up the sale certificates 
and the Lower Courts have found that this plea is good. Defen- 
dant does not now ask to have the sale set aside and there ıs no 
provision of law requiring him to get the sale set aside on 
the grounds of mf&terial irregularity before allowing him to 
plead fraud in answer to the plaintiff’s claim for possession of 
property of which he, the defendant, isthe present possessor, 
The second appeal therefore fails and is dimissed with costs, 
“Ayling, Jil agree. The ruling in Bhiran Ali Shaik 
v. Gopi: Kanth . Shaha ? and Nil Kamal Mukerjee v. Jahnabi 
Chowdhurani 3 followed and approved in Venkatramachariar 
v. Meenatchi Sundaramaiyer * clearly lay down that the defence 
set up in this case is maintainable and although they seem to 
have the result of making the finality of the sale depend on 
whether the auétion purchaser gets possession or not, | am not 


1. (1912)M W N page 44 2 (1197) I. L. R. 24 Cah 855. 
3, (1899) I L. R. 26 Cal. 946. 4. (1908) 19 M. L. J. 1. 
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prepared to dissent from them. The judgment in Nadamuni 
Narayana Iyengar v. Veerabadra Pillai } tends the other way, 
but in that case the suit was brought by the judgment-debtor 
against the auction purchaser and the cases above referred to 
were not considered. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE PHILLIPS AND MR. JUSTICE 


ODGERS. 


Thacharakavil Manavikraman ... Appellant * (Plaintiff.) 
Tirumalpad Raja Avergal. 
v. 
Noor Mahomed Sait ... Respondent (1st Defen- 
+ dant.) 
Transfer of Property Act, Ss. 108 (l) and 111—Forfetture—Expression of 


sitention to determine the lease—Time for removal of buildings erected by ten- 
ant—Power of Court to grant, 


A notice given by the landlord to his tenant unequivocally expressing his inten- 
tion to determine the lease on the ground of forfeiture, 18 a sufficient compliance 
with S. 111 of the Transfer of Property Act. Sivarama lyer v, Alagappa Chitty, 2. 
Referred fo, 

Semble : In a proper case, a tenant may be allowed a reasonable 1i ne after 
the expiry of tae jJenaucy for the removal of buildings erected by him, 

Second Appeal against the decree of the court of the 
Subordinate Judge of the Nilgiris at Ootacamund in A. 
S. No. 2 of 1920, preferred against the decree of the court of 


the District Munsif of Gudalur in O. S. No. 8 of mane 


12: Narayana Iyer for appellant. 

Respondent not represented. 

The Court delivered the following 

Judgment :—The Subordinate Judge has dismissed plain- 
tiff’s suit to recover possession of lands leased to Ist defendant 
on the ground that the notice given by plaintiff was not an 
adequate notice under S. 106 of the Transfer of Property Act. 
The learned Subordinate Judge has, howover, omitted all 
consideration of S. 111, Transfer of Property Act, and it 
appears to us that the notice Ex. B was a sufficient compliance 
with that section. Vide Sivarama Iyer v. Alagappa Chetty 3, By 


—_—— 
*S A. No 2037 of 1920. 22nd April 1921. « 
=z- 4,e-(L910) I. L R. 34 Mad, 417. 4 (4915) 2 L. W. 946, 


R—34 
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L that notice he unequivocally expressed the intention to deter- 
y 


Mana- mine the lease on the ground of forfeiture. On this ground he 
vikraman. js entitled to a decree for possession. It is further argued that 
Noor plaintiff need pay no compensation and that 1st defendant is not 
een entitled to remove his buildings after the expiry of the tenancy. 


The terms of the tenancy comprised in Exs. A and I expressly 
preclude all compensation, for Ist defendant agreed that none 
should be claimed. The Subordinate Judge has found that 1st 
defendant would be entitled to remove his buildings within a 
reasonable time and we are inclined to agree with him in the 
special circumstances of this case, There has been some difference 
of opinion in this Court as to whether S. 108 (h) of the Transfer 
of Property Act is exhaustive or merely enabling. In Angamınal 
v, Aslami Sahib 1 two Judges were of one opinion and two of 
another, but ina more recent case (Full Bench) reported in 
Thavasi Ammal v. Arumuga Nattar 2.four Judges were of 
opinion that in that case the tenants should be allowed a reason- 
able time (6 months) within which to remove the superstruc- 
ture but the question was not fully discussed. The facts in that 
case were not entirely similar, but we are prepared to apply the 
decision here on equitable grounds, more especially as it is in 
accordance with the judgment of the lower Appellate Court. 
We would otherwise have referred this to a Full Bench for an 
authoritative interpretation of S. 108 (h) were it not also that 
the respondent 1s not represented in this Court. 

The result will be that the appeal will be allowed in part, 
and plaintiff will have a decree for possession of the plaint 
property and mesne profits and costs as decreed by the Munsif 
but Ist defendant avill be allowed 3 months within which to 
remove his buildings. 

Respondent will pay plaintiff's costs of this Second 
Appeal. 

A, V. V. 


eean aE 3 Ty a a ee 


a alegre a es 
1, I. L. R, 88 Mad. 710 2. 71. W. 178 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PHILLIPS AND MR, JUSTICE 
ODGERS, 
Balagurumurthy Chetty ... Appellant * (3 7th defen- 
V. dant.) 

Ramakrishna Chetty and others ... Respondents (1st plaintiff 
and L. Rs. of 2nd plain- 
tiff.) 

Transfer of Property dot, S. E5 (2)— Transfer of a mortgage debt—Covenanl 
for title—Breach—Damages—Contract to contrary. 
In a transfer of a mottgage debt there isan implied covenant for title under 

S. 55 (2) of the Transfer of Property Act. If the debt is found to be fictitious, the 

transferee can sue the transferot for damages for breach of the covenant for title» 

Samu Pathan v. Chidambara Udayan (1) Dissented from. 

Perumal Ammal v. Perumal Nayakei (2) Relied on, 
A specific covenant, to oust the implied covenant for title contained ın S. 56 


_ (2) of the.T. P Act, must relate to the same subject mitter as that referred to in 
the implied covenant Muhamed Ali Sheriff v. Venkatapathy Raju (3) Referred to. 


Second Appeal against the decree of the court of the Tem- 
porary Subordinate judge of Madura in A. S. No. 21 of 1918, 
presented against the decree of the Court of the Additional 
District Munsif of Dindugal in O. S. No. 286 of 1915. 


C.V. Anantha Krishna Aiyar for the appellant. 


A. Krishnaswamt Aiyar and K, Aravanuda Aiyangar for 
the Respondent. 


The Court delivered the following 

Judgment :— Plaintiff, the transferee of a mortgage exe- 
cuted in favour of 37th defendant-appellant has obtained a 
decree against his’transferor alone, it having been found that 
the mortgage itself is invalid for want of consideration. The 
contention for appellant (37th defendant) is that the transfer of 
a mortgage is not a sale of immoveable property within the 
meaning of S. 55, Transfer of Property Act, and reliance is 
placed on Samu Pathan v. Chidambara Odayan 1, No doubt 
in that case the learned Judge, held that though it might be 
necessary to observe the formalities prescribed in S. 54 in trans- 
ferring a mortgage, yet such transfer did not attract the provi- 
sions of S. 55. In order to make S. 54 applicable the transfer 
must be deemed to be a sale of immoveable property, and with 


——————— he. Oe nnn 
* S, A. 603 of 1920. 12th April 1921. 
1. (1815) 29 M. L, J. 454. 2. (1920) I. L. R. 44 M. £96, 


3. (1920) 39 M. L. J. 449. 
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respect, we are unable to see why it should not be treated as 


such a sale within the meaning of S. 55 also. In a recent case 
reported in Perumal Ammal v. Perumal Naicker, | a Bench of 
this Court has held that the transfer of a mortgage by gift 1s a 
gift of immoveable property within the meaning of S. 123, 
Transfer of Property Act, and with the reasoning of that judg- 
ment we fully agree, and for the same reasons, hold that a 
transfer by sale isa sale of immoveable property within the 
meaning of S. 55. That being so, under S. 55 (2), the 37th 


, defendant impliedly covenanted that the mortgage debt existed 


and he is liable in damages for the breach of that covenant. 

It is next argued that this implied covenant is ousted by 
the specifig covenant to make good to plaintiff any sums 
received by 37th defendant towards discharge of the mortgage 
debt and acknowledged under his signature, The principle 
that a specific covenant ousts an implied covenant is 
contained in this country in the words “in the absence of a 
contract to the contrary” which appear in S. 55. It is evident 
that the specific covenant must relate to the same subject 
matter as that referred to in the implied covenant, vide, Maho- 
med Ali Sheriff v. Venkatapaihy Raju 2 and Ragavatyengar V, 
Samachariar 3 and that is not the case here, for the covenant 
to make good monies received towards the mortgage debt itself 
implies the existence of a mortgage debt and is in no way 
inconsistent with the covenant that such a debt exists and is 
certainly not a contract to the contrary. 

In any event we think 37th defendant would be liable on 
the footing of failure of consideration in the ¢ontract to transfer 
the debt. a 

We therefore hold that the Subordinate Judge’s decree is 
right and dismiss this Second Appeal with costs. 

A. V. V. Second appeal dismissed. 


1, (1920) I.L R. 4 M. 196 :40M.L JJ. 25. . 
2, (1920) 39M L.J 449, 8. (1913) 1 I. W, 8° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE KRISHNAN, 


Arthur Malcolm Lloyd ... Appellant * (Respdt.) 
v. 
Kathleen Lloyd ... Respondent (Petitioner.) 
Indian Divorce dot, S 37—Divorce—Decree for dissolution of mariiage— ata 
Confirmation—Order for payment of alimony, when to be made. Lloyd 


S. 37 of the Indian Divorce Act does not confer on the judge an unfettered v, 
discretion as to the time within which he would make an order for payment of, Kathleen 
alimony to tbe divorced wife The order for payment of alimony must be ade Lloyd. 
“at” or" within a reasonable time after '' the confirmation of a decree declaring 
the dissolution of a maritiage. Held, therefore, that 15 years after the decree 
absolute was made was not a reasonable time within which to apply for alimony 
and that the application must accordingly be refused. 

Soolt v. Scott (1) followed. 

Original Side Appeal against theorder and Judgment of 
Mr. Justice Kumaraswami Sastri in the exercise of the 
Original Matrimonial Jurisdiction of the High Court in 


©. M. S. No. 6 of 1904. 


Messrs. King and Partridge for the appellant. 

Messrs. Brightwell and M oresby for the respondent. 

The Court delivered the following 

Judgment :—This is an appeal from a judgment of Mr. 
Justice Kumaraswami Sastri granting the petitioner, the divorced 
wife ot the respondent, alimony at the rate of Rs. 150 a month. 
The decree absolute was made on the 15th August 1905. The 
present application is made under S. 37 of the Indian Divorce 
Act which empowers the caurt on confirmation of’any decree 
declaring a marriage to be dissolved to make an order for the 
payment of alimony. That section corresponded to S. 32 of 
the Matrimonial Causes Act of 1855 which has now been 
replaced by S. I (1) of the Matrimonial Causes Act of 1907. 
Both these Acts also contain similar language authorising an 
order of alimony to be made on any decree for dissolution or 
nullity of marriage. Now, much learned argument was addressed 
to us as to the meaning to be put upon the words “on confir- 
mation”, It was objected for the appellant that an order made 
15 years after the decree for divorce hadbeen made absolute 
could not possibly be regarded as made omeconfirmation of 


* O. §. Appeal No, 14 of 1921. 10th Mgy, 1921. 
° 1. (1921) P. 107, 
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the decree. It is unnecessary to do more than to say that the 
Aprili number of 1921, Probate Division, Page 107, has 
brought out a decision, Scott v. Scott 1 on this very question. 
In that case an order for payment of alimony pendente lite had 
been made which of course ceased to operate on the making 
of the decree absolute. Payments had been continued for some l 
time under some alleged agreement and seven years after, an 
application was made to the court under what is now the cor- 
responding section of the Act of 1907. The learned President, 
Sir Henry Duke conceived that he had a discretion which enabl- 
ed him to make the order but that decision was overruled by 
the Court of Appeal in judgments which are equally applicable 
to the facts of the present case. Lord Sterndale said, “ The 
first question is, what is the meaning of‘on any decree for 
dissolution ’? I was inclined at one time to think that it meant 
at the same time as the decree was made, or as it could not 
precede it, at any rate immediately following upon it. Looking 
however at the decision of Sir James Hannen in Bradley v. 
Bradley 2 and Sidney v. Sidney 3in the House of Lords 

which he follows, and also Robertson v. Robertson *, it 
seems to me that what Sir James Hannen calls a more elastic 
meaning must be given to the word “on ” and that it does not 
mean “on” in the very narrow sense that I first» thought it 
ought to be taken to mean, but that it must at any rate be limit- 
ed to this extent—namely; it must be at the same time as the 
decree or within a reasonable time afterwards and that what 
constitutes a ‘reasonable time’ must no doubt depend on all the 
circumstances of the case. It appears to me that the learned 
President has not quite taken that view. He has, I think, taken 
it as meaning at the same time as or immediately after or with- 
in such time as the judge in his discretion may think the 
petition may be presented: That in my opinion is too wide, 
What constitutes “a reasonable time” is, I know, not very easy 
to define ; but we have some guide, although I do not think it 
does lay down an absolute hard-and-fast rule, in what was said 
by Jessel M. R. in Robertson v. Robertson *. He said: “In the 
first place, it appears that there is no instance of an application 
of this nature being made at so late a period as the present ap- 
a 


1, °(1921) P. 107. 2, (1878) 3P. D. 47. 
3, (1807) 86 L. J. (P. & M.) 783. 4, (1883) 8 P. D. 94° 
5, (1883) 8P, D. 94, 96. 


g 
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plication. Whatever meaning may be given to the word‘on’ in 
the Act of Parliament, it is very difficult to extend it to above a 
year. It isnotnecessary to express an opinion as to what time 
should be allowed, but it is not to be conceived that a period 
of more than a year can be included in the word ‘on’. ‘On’ if 
-not confined to the time of making the decree must mean 
shortly after.” In that case the time was eighteen months, but 
as the decision of the court went in agreement with that of the 
learned President on the merits of the application and not 


really on the question of time, I do not think that statement. 


ought to be taken as a decision as to the absolute limit. It does 
however point in the direction I have already indicated— 
namely that the word ‘on’ does not mean an unlimited time 
within the judge’s discretion, but it does mean within a reason- 
able time having regard to all the circumstances of the case. 
That to my mind reduces this case toa very short question : 
Is the fact of the agreement or arrangement, whatever it may 
be called, having been made between the parties a circumstance 
that extends the reasonable time in this case to seven years? 
In my opinion it is not. It may be that parties were not quite 
clear as to the actual effect of the agreement or arrangement 
they had made. It may be that they or their advisers were under 
the impression that an order had been obtained for the payment 
of this money. I do not think either of these circumstances is 
one that justifies the postponement of the application for an 
order for maintenance for this period.” Warrington, L. J. agreed 
and Scrutton L. J. (at page 125) referred to some other autho- 
rities on the meaning of the word ‘on’. He says, “Lord Denman 
C. J. in Reg v. Arkwright |! says. ‘The wards “on”? or “upon” 
(it has been decided) may either mean before the act done to 
which it relates, or simultaneously with the act done, or after 
the act done, according as reason and good sense require, with 
reference to the context and the subject matter of 
the enactment.” A series of cases on various branches 
of the law have been decided in which the word ‘on’ has been 
given one or other of those meanings. Lord Denman does not 
say, as he might have said, “I think it means all three.” 
Then the learned Judge goes on to say “ But although the 
order may be made after the decree for dissolution or nullity of 
marriage there still arises the question, is there any IJrmit of 
os | 1. (1846) 12 Q. B 980, 970, : 
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time within which it may be made ? Can the wife come and 
say” “I am going presently to present a petition for dissolution 
of marriage and in the meanwhile I make an application for 
permaneut maintenance in case I succeed?’ Obviously not ; 
that would clearly be made an unreasonable time before; or 
can she say ‘“T'wenty years ago, your Lordship gave mea decree 
for dissolution of marriage, now will you make an order for 
permanent maintenance’—and say nothing more? Again it 
seems to me equally obviously not. There is some limitation 


_to be implied in the temporary nature of the order for security 


as to the order or decree for dissolution. In my view that 
limitation is.this, that inasmuch as the matters to be considred 
are matters which should bein the mind of the judge at the 
time when he is making the decree for dissolution of marriage, 
the limitation is that the application should be made within a 
reasonable, time from the decree for dissolution of marriage. As 
to what period of time that means, one has the guidance of Jessel 
M. R’s. views in Robertson v. Robertson ! to which we were 
referred, but at the time when that case was decided there was 
no case in which the power had been ‘exercised more than a 
year after the decree, and the learned Judge could hardly con- 
ceive thata period of more than a year could he included in the 
word “on”, In that particular case the time was eighteen months. 
I see the same limitation has been approved in Ju Re Leigh 2 where 
the power of the court was sought to compel a ward of Court to 
make a settlement ‘upon or in contemplation of’ the marriage.” 
And the learned judge concludes: “I think ın this particular 
case the application ought to have been made. within a reason- 
able time after the decree for dissolution and I see nothing 
whatever in the circumstances of this case to justify an appli- 
cation being made seven years after the decree.” Everything 
that has been said in that case by these eminent judges applies 
to this case and the result is that the appeal must be allowed 
and the petition dismissed. In the circumstances, we make no 
order as to costs. 
The memorandum of objection is also dismissed. 


À. V. V. ; Appeal allowed. 


l. (1883) 8P.D 94, 96. ` 2 (1888) 40 Ch. D. 290, 295e. 4 «` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
ODGERS. ” 


Vellaiyammal Bibi and others ... Appellants (Plaintiffs.) 
v, 
Koolayanna Rowthan and others ..: Respondents Defen- 


danis 1, 2 and 4). 

Limitation Act, S. 12 (2) and (3)—Time taken in obtaining copy of judgment 
and decree— Mode of computairon. 

In computing*the period of limitation for filing am appeal under S. 12 of the 
Limitation Act the time taken in obtaining a copy of the judgment and the time 
taken 10 obtaining a copy of the decree must both be excluded except where these 
two periods overlap each other ; and where they do overlap, the time overlapped 
should be excluded only once. 

Silamban Chetty v. Ramanadhan Chetty (1) Raman Chetti v. Kadiroelhe (8) 
Relied on. 
Second Appeal against the Order of the District Court of 
Coimbatore in I. A. No. 28 of 1920 preferred against the decree 
of the Court of the District Munsif of Udumalpet in O. S. 


No. 328 of 1917. 


T. M. Krishnaswami ‘iyar for appellants. 

N. Rama Aiyar for respondents. 

The Court delivered the following 

Judgment: —The judgment appealed against was delivered 
on November 3rd and an application for copies of judgment and 
decree was made on the same date. Copies were ready on 
December 1zth and the appeal was presented on January 12th, 
i. e. the 70th day.. 

But the appellants were entitled to dedugt 27 days in Nov- 
ember and 12 days in December which were occupied in 
obtaining a copy of the decree. Deducting these 39 days, the 
appeal was presented on the 31st day, but January 11th was a 
Sunday and therefore under S. 4 Limitation Act, the appeal 
might be presented on the next working day, and was in time 
if so presented. 

It is argued for the 3rd respondent that the appellants were 
not entitled to deduct the 14th November seeing that copy 
stamps for the copy uf the decree were called for on November 
13th and were not furnished till the 15th. 

* S. A, No 1159 of 1920, 23rd March, 1921. 
4. (1909) I. L. R. 33 M. 256 2. (1897) 8 M, L. J. 148. 
R—35 
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But that day (November 14th) has to be excluded under 
S. 12 (3) of the Limitation Act as one of the days requisite for 
obtaining a copy of the judgment; and it has been held in 
Silamban Chetty v. Ramanadhan Cahtty v. 1 and Raman Chetty v. 
Kadirvelu ? that a party is entitled to exclude both these 
periods so long as they are not counted twice over. Itis sug- 
gested that those decisions are wrong and that the question 
should be referred to a Full Bench, but we see no reason to 
decline to follow them and we think that they correctly interpret 
the intention of the legislature in enacting S. 12 of the Limitation 
Act, which was that parties should have the benefit of excluding 
both of these periods under cls. 2 and 3 in computing the 
period of limitation’ prescribed for an appeal. 

This appeal is allowed with costs. The District Judge will 
be directed to admit the appeal and dispose of it on its merits. 

A. V. V. Second Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Ramalagu Servai ... Appellant * (Plaintiff.) 
V. e’ 
Solai Servai and others ... Respondents (Defendants). 


Limitation Act, S. 18, Arts. 62 and 95—Suit for share of a common debt \ 
collected by a co-sharer—Limitation—Starting point—Fraud—Extenston of 
lime. 

Where a member of a Hindu family which has become divided collects a debt 
due to the family and keeps the amoOant, a suit by the other members for their 
share of the moneys so collected 1s governed by Art. 62 and not by Art. 95 of the 


Limitation Act. 
In the absence of proof of active and fraudulent concealment from the plais- 
tiff of his right to institute a suit when it first accrued to him, S. 18 of the Limita- 


tion Act wili not apply. 
Arunachala v. Ramasamy (3) Vatdyanatha Iyer v. Ayasams Iyer (4) 


Referred to. 


Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Madura in Appeal Suit No, 48 of 
1919, (A. S. No. 453 of 1918 on the file of the District Court) 
preferred against the decree of the Court of the additional Dis- 
trict Munsiff of Dindigul in Original Suit No. 45 of 1918 (O. S. 
No. 867 of 1917 on the file of the court of the Principal Dis- 
trict Munsiff.) , l 


*$ A, No 646 of 1920. 17th January 1921, 
1. (1909) I.L.R. 33 Mad 256, 2, (1897) 8 M. L.J’ p. 14& 
8, (1883) I. L. R. 6 M. 402, 4, (1908) J, L, R. 32 M, 191, 
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K. S. Jayarama Aiyar for respondent. 

T. L. Venkataramana diyar for respondents. 

The Court delivered the following 

Judgments:—Spencer, J.:—The Lower Courts were clearly 
right in applying Article 62 of the Limitation Act to the facts 
of this case and Arunachala v, Ramasamy, | Vaidynatha Aiyar 
v. Atyasami Aiyar 2 Lakshmi Narasimha v. Lakshmamma 3 
Sankunni v. Govinda * and Segu Chidambaramma v. Segu 
Balayya ® are authorities for holding that this Article, and not 


Ramalagu 
Servai 


v, 
Solai Servai. 





Spencer, J. 


Article 95, applies where one member of a family which has - 


become divided collects a debt due to the family and keeps the 


amount. The collection having been made on 2nd May 1909 


this suit should have been brought before 2nd May 1912 under 
Article 62. 

Reliance is placed on Ist defendants’ reply notice Ex C-2 
as extending the period of limitation, because the fact of col- 
lection was suppressed therein on 11—6—1909. 

But the plaintiff’s cause of action to sue arose by reason 
of the 1st defendant having kept back the plaintiff’s share when 
he collected it on 2nd May 1909 and thus time had already 
begun to run when Exhibits C. and C-2 were exchanged. 

It has not been shown that there was any active and frau- 
dulent concealment from the plaintiff of his right to institute a 
suit at the time when that right first accrued to him. 

S. 18 of the Limitation Act will therefore not help the 
plaintiff to the extent of creating a fresh date for computing 
the time for instituting this suit. 

This Second Appeal fails and is dismissed with costs. 

Ramesam, J.—I agree. It is doubtful wHether there is any 
fraud in the case so as to attact the application of Article 95 or 
S. 18 of the Limitation Act.~ There has been no misre- 
presentation by the defendant unless it be that the defendant’s 
not communicating to plaintiff the fact of the receipt of the 
debt by him amounts to one. But as there is no finding as to 
relationship of any kind between the parties there is no duty 
to communicate (Vide Arunachala v. Ramasamy 1 and Vaidya- 
natha Aiyar v. Aiyasamy Iyer? which imply this.) If it is said 
that a duty arose at the time when exhibit C 2 was sent, I think 


1, (1888) I L. R. 6 Mad. 40s 2 (1908) I. L. R} 32 Mad. 191. 
3. (1912) 26 M. L. J. 581. 4, (1912) I, L, R. 37 Mad. 381. 


R 5. (1911) 2M, W. N. 467 ; 12 I. C. 704. ° 
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S. 18 of the Limitation Act can not apply to a case under 
Article 62 where there was no fraud at the date when the pay- 
ment was made and the cause of action arose, but a subsequent 
act of fraud was relied on to save I:mitation. The section /1s 
inapplicable to such a case as we are not told how the interest 
has to be dealt with. Lakshmi Narasimha v. Lakshmamma 1 
1s a case where the fraud was at the date of the partition and 
therefore not subsequent to the date of the cause of action. 

A. V. V. Second appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ODGERS. 


Sheik Mohidin Sahib .. Petitioner (defendant). 
v, 


.. Respondent (Platnitff). 


Civil Pi ooedure Code, Sch. II paras 15 and 16—Award— Arbitrator obtamning 
private information regarding merils of the case—When amounts to uusconduct. 

The mere fact that information regarding the merits of the dispute between 
the parties was in the first instance privately obtained by one of the arbitrators 
does not vitiate the award, if as a matter of fact that information was duly com- 
municated to the other arbitrators aud they satisfied themselves as to its truth by 
independent inquiry in the presence of the parties. 

Kanhatyal Lal v. Khasrali (2) Daya Kishen v, Dharam Das (3) distinguished. 


Petition under S. 115 of Act V of 1908 prayiag the High 
Court to revise the decree of the District Court of South 
Arcot dated the 10th February 1919 in C. M. A. No.6 of 
1918 preferred against the Order of the Court of the Additional 
District Munsif of Villupuram dated the 30th November, 1917 
filing the award mentioned in the plaint in O. S. No. 223 of 
1917 (O. S. No. 377 of 1917 on the file of the Court of the 
District Munsif of Tindivanam). 


V. Visvanadha Sastr1, for Petitioner. 
L. A. Govindaraghave Aiyar, for Respondent. 


The Court delivered the following. 


Judgment :—The question here is whether the Court 
should interfere in revision to set aside a decree passed in 
accordance with an award, on the ground, that the arbitration 


was vitiated by material irregularity in that one of the arbitra- 
*C R.P. No 82 of 192. 14th Febuary, 1921. 

i 1, (1912) 25M L J 531 . 

2. (1918) 49 I. C. 308, 3 4 A L. J. 159, 
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tors used knowledge obtained privately in coming to his deci- 
sion as an arbitrator. Ghulam Khan v. Muhammad Hassan ! 
is authorlty for saying that in the case of an award 
revision would be more objectionable than an appeal. It is 
therefore the rule that the court proceeds very warily in allow- 
ing revision ın awards. Two cases were referred to by the vakil 
for the petitioner-one, Kanhaiya Lal v. Khawati 2 where an 
arbitrator made private enquiries from a persons unknown, 
behind the back of one of the parties the plaintiff in the suit. 


It is there laid down than an arbitrator must come to his deci-, 


sion on evidence taken before both parties or after havimg given 
both parties an opportunity of being present at the enquiry and 
that making of private enquires vitiated the award. The other 
case is Daya Kishen v. Dharam Das 3 where the arbitrator 
made private and secret enquiries the resultlof which was not 
recorded by him. It was held that it was legal misconduct to 
make private enquiries and make his award on information 
which he had privately obtained which the parties had not got 
opportunities of checking. 


In this case the evidence 1s that one of the panchayatdars 
used tg have dealings with the defendant. He went to his 
shop and noticed a difference in the accounts of defendant 
with the plaintiff from the accounts before the panchayat, 
The panchayatdar (Annusami Chetti) communicated his 
knowledge to the other panchayatdars, both parties, were pre- 
sent and the panchayat agreed with the opinion which he 
placed before them. The defendant actually admitted that some 
of the entries against plaintiff were false and fraudulent as 
suspected by Annuswami Chetti. Further the other panchayatdars 
examined the accounts for themselves and there is no reason 
for thinking that they did not form an independent judgment 
thereon. 


The information of Annuswami Chetti may have been in 
the first instance privately obtained, but it was communicated 
to the other panhayatdars in the presence of the parties and they 
had opportunity of checking the information or of contradicting 
it. So far from this, the defendant actually admitted the infor- 
mation was correct. This case clearly does not fall within the 


1, @901) I.L. R. 29 Cal. 167. 2, (1918) 49 1. C. 308, 
i 3 4All. L. J. 159. 
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principles laid down in the authorities cited. and the Civil 
Revision Petition must be dismissed with costs. 
, A. V. V. l Petition Dismissed. 


Me a eE 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTICE KRISHNAN. 


The Secretary of State for India 


in Council represented by the 
* Collector of North Arcot ... Appellant * (Defendant.) 
v 


Syed Ahmad Badsha Sahib Bahadur ... Respondent (Plaintiff) 


Mahomedan Law—Successton—Heredstary office— Lineal primogeniture, 

Succession tO a hereditary office which cannot be enjoyed by several heirs in 
common is by primogeniture and in the absence of evidence tothe contrary,-by 
lineal primogeniture. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of North Arcot in Appeal Suit No. 186 of 1917 
preferred against the decree of the District Munsif of Ranipet 
in Original Suit No. 217 of 1916. 

The Government Pleader C. Madhavan Nair, for appellants. 

T. Rangachariar, S. Varadachariar and Srirangachartar 
for respondents. 

The Court delivered the following 

Judgment:—We are unable to agree with the Subordinate 
Judge that assuming the office to be hereditary, the plaintiff 
has proved that he is the lawful successor by hereditary right. 
As the office cannot be enjoyed by several heirs in common, it 
follows in our opinion that succession must be by primogeni- 
ture, and in the absence of any evidence to the contrary we 
think that the succession must be by lineal primogeniture, that 
is, by descent to the eldest son and his son and that a grandson 
who is the son of an eldest son of the last officeholder is 
entitled to succeed in preference toa junior son, where the 
eldest son has predeceased his father, or is incapable of 
succeeding owing to insanity or any similar reason. The 
appeal must be allowed and the suit dismissed with costs 
throughout. 

A. V. V. l Second Appeal allowed. 


* S, A. No. 15 of 1920, 9th May, 1921. e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, AND MR, 
JUSTICE KRISHNAN, 


Gogula Venkanna PA Appellant * (Plaintsff.) 


v, 


Gogula Narasimham and others... Respondents (Defendant). 


Hindu Law—Widow’s estate—Moneables—Waste—Alienation—Remedy of 
reverstouer—Alienation—Limttation Act, Art. 120 

Where the corpus of an estate inherited by a Hindu widow from her husband 
consists of moveables and sbe ıs guilty of waste and improper alienation, it is 
open to the reversioner to file a suit praying that the moveable corpus may be 
reduced into possession and handed over to a receiver appointed in the suit. 
Subject to any question of limitation,transferees from the widow without consider- 
ation may be made to replace any part of the moveable corpus which can be traced 
to.their hands on the equitable principle applied in Sinclairv. Brougham 1 
which imposes upon people into whose hands the property of other persons has 
come without consideration the duty of accounting for it and restoring it. The 
widow herself who is guilty of waste is accountable therefor and is bound to re- 
place the moveable corpus which she has made away with if she isin a position 
to do so subject to her right to enjoy the income of the fund replaced. 

Art 120 of the Limitation Act is applicable toa suit by the reversioner. for 
the reliefs aforesaid. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Vizagapatam in O. S. No 14 of 1913. 

A; Krishnaswami Aiyar and E. Vinayak Rao for appellants. 

P, Nargyanamurthi, T. Ramachandra Rao and'K. Rama- 
murthi for respondents. 


The Court delivered the following 


Gogula 
Venkanna 
v, 
Gogula 
Narasimham 


Judgment :—The Chief Justice:—The defendant’s appeal wallis, C. k 


from the decree in this suit has already been dismissed. This 
is an appeal by the plff., the next reversioner, from the decree 
of the Temporary Subordinate Judge in so “far as it refuses to 
make the widow accountable for wasting the moveable proper- 
ty of the husband which came to her hands and to make her 
brother, the Second defendant and 3rd defendant, his undivided 
brother accountable for so much of the corpus of the estate of 
the husband of the 1st defendant. the last male owner as has 
come to their hands. In the case of immoveable property the 
Hindu reversioner has 12 years to sue from the date of the 
widow’s death under Art. 141 of the Limitation Act, and it is 
therefore unnecessary to claim such reliefs as are sought in the 
present suit, but, as regards moveables his right to sue is 


, * Appeal. 165 of 1918, 13th April. 1921, 


1, (1914) A C, 898, 


Gogula 
Venkanna 
v, 
Gogula 
Naras)imbam 


— 


Wallis, C. J. 
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governed hy Art. 120 of the Limitation Act and the question 
when his right to sue accrues under that Article is in much the 
same position as it was with regard to immoveable property 
under the earlier Limitation Act of 1859, under which 
it ewas held by Sir Barnes Peacock and the Full Bench 
of the Calcutta High Court in Nobin Chunder Chucker Bully’ s 
case 1 that possession adverse to the widow was also adverse to 
the reversioner. In that case the question of the rever- 
sioner’s remedies during the widow’s life-time with regard to 


“the moveable corpus of the estate which she was wasting was 


considered and Sir Barnes Peacock observed, “ Reversionery 
heirs presumptive have aright although they may never suc- 
ceed to the estate, to prevent the widow. from committing 
waste; and I have no doubt thatifa proper case were made 
out, reversionery heirs would have a sufficient interest, as well 
as creditors of the ancestor by suit against the widow and the 
adverse holder, to have the estate reduced into possession, so as 
to prevent their rights from becoming barred by limitation ”’ 
and he goes on to say that adverse possession of Government 
paper or the like would give a cause of action to the heirs, so, 
too, Jackson, J. observed that a reversioner - aggrieved 
by the fraudulent action of the widow would be entitled to 
bring his action, On the authority of this case it ‘was held in 
Radha Mohan Dhar v. Ram Dad Dey 2 before the enactment of 
the present Art. 141, that the next reversioners were entitled to 
have immoveable property of the estate abandoned by the 
widow reduced into possession and to put a manager in charge 
of them. This case is authority for the proposition that, as 
regards the moveable corpus of the estate also, it is open to the 
reversioners to file a suit praying that such moveable corpus 
may be so reduced into possession and handed over to a, 
receiver appointed in the suit subject to any question of lmi- 
tation, and transferees from the widow without consideration 
may be made to replace any part of the movedble corpus of 
the estate of the last male owner which can be traced to their 
hands on the equitable principle recently applied in Sinclair v. 
Broughain 3 which imposes upon people into whose hands the 
property of other persons has come without consideration the 
duty of agcounting for it and restoring it. 


: 1. 9 W.R 505 (Bon L R Supp. Vol. 1008.) e 
2, 3 Ben, L. R. 326. 3. (1914) A. C, 398, 
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Then as to the widow's own accountability for wasting 
the moveable corpus of the estate, the authorities are meagre 
because the remedy against her would rarely be effective, but 
on principle I see no sufficient reason for refusing to hold her 
accountable for waste in the sense of making her replace the 
moveable corpus which she has made away with ifshe is ina 
position to do so, allowing her of course to enjoy the income of 
the fund replaced, She is not a trustee of her deceased husband’s 
estate, or a tenant-in-tail, or for life, or the manager of a joint 
family, but the owner of a widow’s estate with all the peculiar 
incidents of such ownership. As the owner of such widow’s 
estate she is under a clear duty to abstain from wasting the 
moveable corpus of the estate just as a tenant-in-tail or for life 
is bound to abstain from committing waste, and if she commits 
a breach of that duty I can see no reason why she should be 
allowed to go free and not be held accountable. The Subordi- 
nate Judge has referred to the case of the manager of a joint 
hindu family who is only held accountable for the property uf 
the joint family as it exists at the date of partition but this now 
well established rule’is based on practice on the ground that ıt 
is always open to the other members to put an end tọ the 
management by partition, which can even be enforced in a 
proper case Qn behalf of the minor members of the family. 
Confirming the reliefs, already granted to the plaintiff, we must 
allow the appeal and set aside so much of the decree as dis- 
missed the plaintiff's claim for an account against the widow 
and the 2nd and 3rd defendants in the light of the above obser- 
vations. Costs to abide. 

Krishnan, J :—I agree :— s 

A. V. V. Appeal allowed Decree modified. 


R— 36 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 


T. A. Sesha Iyer ... Appellant * (ist Deft). 
v. 
S. N. Srinivasa Ayyar and others ... (Respondents Plaintiffs, 
2nd defendant and 
supplemental respdt.) 


Transfer of Property Aet S. 19—Partition deed—Provisson that family debts 
should be discharged by respective sharers as per schedule—Suok sharers’ proper- 
tres tu be liable on default—Morigage by one of the sharers of his share after - 
partilion—Decree for a family debt against all members—Pitority of charge 
created by a partition decd—Decree debt not paid by other members—Declaration 
—Construction of doctment—Charge or mortgage. 


The partition deed between the plaintiffs, the 2nd defendant and three other 
persons, brothers provided that ‘‘ the common family debts should be discharged 
by the respective sharers to whom they fell, as per schedule of the document, and 
that, 1f any shater failed to discharge accordingly, such sharer’s properties should 
be liable for such debts and for the losses that might happen tothe family”. The 
9nd defendant not having discharged a debt due by him under the partition deed a 
decree was obtained against all the brothers by the creditor. The plaintiffs having 
brought a suit for declaration that under the terms of the partition deed a mortgage 
right has been created 10 their favour to the extent of the decree amount and that 
that right bad priority over a hypothecation executed by the 2nd defendant in, favour 
of the first defendant on some of the properties that fell to the share of the second 
defendant after the partition, keld that the plaintiffs were entitled to the declara- 
tion claimed even though tbey had not paid the deciee amount to the creditor. 


The case is one governed by S.79.of the Tiansfe: of Property Act and that 
partition deed creates a mortgage or charge, as 18 contemplated by S. 79 and when 
the liability attaches On the payment of tbe dectee debt itis enforceable 
in accordance with its terms. Putti Narayanamnrthy Ayyar v, Marimuthu Pillai 
(1) and Abraham Servai v, Raphael Muthirtan (2) distinguished. l 


e 
The above provision in the partition deed is not one which merely emphasises 
their personal liability of the sharer to pay the family debts but creates a mortgage 
or charge upon his ptoperty. Imbichi v, Thottaramboth Aunkoya Hays (3) followed 


Second Appeal against the decree of the District Court of 
Coimbatore in Appeal Suit No. 93 of 1919, presented against 
the decree of the Court of the Principal District Munsif of 
Coimbatore in Original Suit No. 271 of 1918. 

C. V. Ananthakrishna Iyer, tor Appellant. 

T. M. Krishnasami Iyer and A.V, Visvanatha Sastri for 


Respondent. 
——————— LS. ”~“—s~C PL 
*S_ A, No. 437 of 1920. l 80th March, 1921. 
1. IL. R. 26 Mad, 322. : 2. I. L. R. 89 Mad. 288. 
8. (1917) M. W. N. 583, ° 
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The-Court delivered the following 


Judgment :—The facts of this case are that plaintiffs, the 
second defendant and three other persons, brothers entered into 
a partition by means of Ex, A in 1913, The term of Ex. A with 
which we are concerned provided that “ the common famfly 
debts should be discharged by the respective sharers to whom 
they fell, as per schedule of the document, and that, if any 
sharer failed to discharge accordingly, such sharer’s properties 
should be liable for such debts and for the losses that might 
happen to the family.” One of the debts which was assigned to 
the second defendant in the schedule was the debt due to one 
Venkatrama Iyer, and Venkatrama lIyer’s assignee has since 
obtained a decree against the second defendant and the present 
plaintiffs in O. S. No. 542 of 1915 on the file of the court of 
the Principal District Munsif of Coimbatore. One term of the 
decree no doubt. was that it should be executed against the 
plaintiffs only in so far as the decree amount was not realised 
by proceeding against the first defendant in that suit before the 
9th September 1917. That period however had elapsed before 
the present suit was brought ; and nothing is alleged to turn on 
that provision. The decree may be taken to be executable 
against the second defendant and the plaintiffs. 


Subsequently in O. S. No. 142 of 1916 on the file of the 
court of the Subordinate Judge of Coimbatore, the first de- 
fendant obtained a decree on an hypothecation given in res- 
pect of some of the plaint-mentioned properties by the second 
defendant after the said partition, and, in execution thereof, he 
brought the plaint properties to sale. The eplaintiffs contend 
that, when, as evidently will be necessary, they have discharged 
the amount of the decree in O. S. No. 542 of 1915, which 
should have been discharged by the second defendant under 
Ex. A, a charge in their favour will attach to the properties, 
which the first defendant is bringing to sale for the ‘amount, 
which they have paid on behalf of the second defendant ; and 
they have sued for a declaration that, under the terms of Ex. A, 
a mortgage right has been created in their favour to the extent 
of the decree amount in O. S. No, 542 of 1915 and that that 
right is prior to the mortgage right of the first „defendant, and 
also for a declaration that the properties shall be sold subject 


to the mortgage right existing in favour of the plaintiffs. 
? 


” T.A Sesha 


Iyer 


v, 
S. N. Srini- 
vasa Ayyar, 


T. A. Sesha — 


Iyer 


v. 
S. N. Srini- 
vasa Ayyar 
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The lower courts have given the plaintiffs the declaration 
asked for. The first ground on which we are asked to reverse 
their judgments is that the plaintiffs had no cause of action to 
ask for a declaration at the time, when they brought their suit ; 
amd the second, which is similar to it, is that the courts erred 
in the use of their discretion to give such declaration, The 
fact relied on is that the plaintiffs have not yet made any pay- 
ment and, it is said, may never have to do so and that, till they 
make some payment, the charge cannot attach. The answer 
to this seems to us to be that no distinct and comprehensive 
rule as to the right toa declaration or the exercise of the 
Court’s discretion in granting a declaration can be laid down 
irrespectively of the circumstances of the particular case. Here 
the circumstances are that the liability of the plaintiffs was dec- 
lared jointly with that of the first defendant in the decree of 
O.S. No. 542 of 1915,that in view of the failure to recover from 
the first defendant, the plaintiff’s liability 1s not qualified and can 
at any moment be enforced against them, They may no doubt 
dischargeut. But they will find it difficult to raise money to do 
so by assigning their charge on the property, and if they want 
so to raise money they will be greatly assisted by the declara- 
tion of the court. It is further material that in the course of the 
proceedings, by which the first defendant is bringing the pro- 
perty to sale, the plaintiff's did apply to have a reference to 
their charge included in the sale proclamation. We have not 
got the papers connected with that application, but it failed ; 
and there is nothing to show us that the failure was due to any 
fault of theirs or to anything except the attitude of the first 
defendant. We can ‘only infer that his attitude then as it is now, 
was to deny the plaintiff’s right and in these circumstances we 
think that a suit for declaration will lie and that the lower 
courts used their discretion judicially and properly in granting 
it, subject of course to the conclusion, which we come to on 
the remaining objections to their judgments. 

The next point is that the plaintiffs have no charge at all 
now and will not have one, until they have actually made the 
payment on the second defendant’s behalf. The authorities 


‘ relied on by the first defendant’ viz., Putti Narayanamurthy 


Ayyar v. Marimathu Pitlat | and Abraham Servat v. Raphatl 


Muthirtan ? have been rightly distinguished by the lower courts 
OOOO 


- Sf 
l, ( ) ILL R. 26 Mad, 322. 2 {( ) LL. R. 39 Mad. 288, 
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because they were cases ın which the suit was directly for 
contribution due on account of a payment, which the plaintiff 
had actually made. They have nothing to do with the case 
here, which is for a mere declaration of the plaintiff’s right to 
a charge which will become operative and ‘the amount of 
which will be ascertained, only when they do make the pay- 
ment. 

S. 79 of the Transfer of Property Act recognises as 
legitimate a mortgage made to secure the performance of 
an engagement in the future, if it expresses the maximum to be» 
secured thereby, and the section provides that a subsequent 
mortgage of the same property shall, if made with notice of 
he prior mortgage, be postponed to the prior mortgage in res- 
pect of all advances not exceeding the maximum though made 
or allowed with notice of the subsequent mortgage. This sec- 
tion seems to us to apply in terms to the present case, because 
the language of the relevant portion of Ex. A, as has already 
been said, must be construed in the light of the schedule of 
debts in Ex. A, which was available asa specification of the 
maximum to be secured. Our attention has no doubt been 
called to the fact that the liability of each sharer under Exhibit 
A is described as being for such debts as he fails to discharge 
and also fore“‘the losses that may happen to the family.” What- 
ever may be the construction to be placed on the last quoted 
words, in any case there is a sufficient specification, to meet 
the requirements of S. 79, of the maximum, even if only the 
debts be taken into consideration. We however do not think 
that this reference to losses, meaning presumably interest and 
costs—and that is all the meaning which wé need for the pur- 
poses of the present case—would impair the adequacy of the 
specification of the maximum. No question of notice of the 
covenant in Exhibit A has been raised by the first defendant. 
We therefore see no reason for holding that this part of Exhibit 
A is not such a mortgage or charge as is contemplated by 
S. 79, and will not be, when it attaches, enforceable in accor- 
dance with its terms. 

The next argument attempted is based on the wording of 
Ex. A, and is firstly that no charge at all is created, and 
secondly that, if any charge is created, it is aecharge enforce- 
able only by the creditor. The suggestion on the first point is 


that this is simply a provision for discharge of the family debts ° 


T. A. Sesha 
Iyer 
t. 
8. A. Srinj- 
vasa Ayyar, 
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T.A. Sesha, by the respective sharers, to whom they have fallen and that, 


Iyer 
D. 
S. À. Srini- 


if any sharer fails to discharge, such sharer’s property should 
be liable ; that the words in fact simply emphasise the personal 


vasa Ayyar. liability of the sharer and that no liability ts attached directly 


to his property. We do not think that this is the natural 
meaning of the provision, occurring as it does in a partition 
deed, the presumed intention being to secure that after the 
parties have separated no one of them should make default in 
discharging his share of the enjoined obligations of the family. 
.Clauses of this kind are not in our experience uncommon and 
have been construed as for instance in /mbichi v. Thottaram- 
both Aunkoya Haji 1 in the manner just stated. 

The other contention, that the charge created by these 
words was intended to attach only in favour of the creditor is 
not supported by anything and is not reconcilable with the 
intention of the document, as it has been expressed. In any 
case, even if such a charge were provided directly tor the 
benefit of the creditor, the member of the family, who actually 
makes the payment to him,’would presumably in accordance 
with the principle of subrogation be entitled to the creditor’s 
remedy. 

In order to prevent any possible ambiguity in the decree of 
the court of the first instance we think that it mayebe amended 
by the insertion after the words “to the extent of” of the 
words “any payment made by plaintiff towards” and after the 
words “this court” by the insertion of the words “enforceable 
when and after such payment has been made.” . 

The appeal is allowed to this extent only’and the first deft. 
will pay the plaintiff's costs. 

C. A. S. 


1. (1917) M."W.N. 588, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, JUSTICE SPENCER AND MR, JUSTICE 
RAMESAM, 


Babu Pujari and another ... Appellant™ (Defendants). 
v, 

Thukra Gurikara alias Kanthu Lak- 

. kanna site Respondent (Plaintiff) 


Ctvsi Procedure Code, S. 9—Claim for temple honours as the first Gurikar 
of a caste in a village—No duties to be performed—Sust not of a civil nature. 


A claim for certain temple honours to be shown to thé plff. as the first Guri- 
kar of a certain caste 10 a village, no duties having to be performed by him, is not 
a Claim of a civil nature ; and n0 suit for the same is maintainable ın a civil court. 


Sriman Sadagopa v. Kristna Tatachariar (1) Karuppa v. Kolanthayan (2) 
Sangappa Bin Baslingappa v. Gangappa Bin Ntranjappa (3) Narayan Vithe 
Parall v. Krishnaj: Sadashir (4) and Tholappala Caru v. Venkatacharuly (5) 
and Vathtar Venkatachariar v. Ponnappa Anjanger, (6) 

Appeal against the order of the Court of the Subordinate 
Judge of South Kanara in A, S. No. 48 of 1920 (A. S. No. 403 
of 1919 on the file of the District Court) preferred against the 
decree of the court of the District Munsif of Mangalore in O. 


S. No. 174 of 1918. ; 
B. Sttarama Rao for Appellant. 
~ Ramanath Sujir for Respondent. 


The Court delivered the following 

Judgment :—It is clear from the allegations in the plaint 
that this suit is not for the establishment of the Plaintiff’s right 
to any office in a‘temple. “ 


His claim in the plaint is for certain temple honours to be 
shown to him as 1st Gurikar of a certain caste in a certain 
village. It is not alleged that any duties are to be per- 
formed by him. The act of worship which it is alleged 
in paragraphs 3 and 4 of the plaint that the plaintiff 
and three other Gurikars do on the occasion of the annual 
jatra cannot be regarded as a duty or obligation arising, out of 
an office. The facts of this case are not distinguishable from 


those which were the subject of the decisions in Sriman Sada- 
ee = 


* A. A. O. No. 248 of 1920, „8th March, 1921, 

L 1M.H.C, R. 801, 3, ILL. R.7 Mad 91, 

3. LL. R, 2 Bom. 476. 4, IL, R. 10 Bom. 283. 
°5. I.L. R. 19 Mad, 62, 6. 7 L.W. 614, 
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with costs, 
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gopa v. Krishna Tahara land Karuppa v. Kolauthayan ? 
and Sangappa Bin Baslingappa v. Gangappa Bin Naranjappa 8 

and Narayan v. Krishnaji + and Tholappala Charlu v. Venkata- 
charulu 5 and Vathiar Venkatachariar v. Ponnappa Atyangar ê. 


* We agree with the District Munsif that the suit as framed 
is not maintainable in a Civil Court. 


We set aside the decree of the Subordinate Judge and 
restore that of the District Munsif which dismissed the suit 
The respondent will bear his own and appellant's 
costs here and in the Lower Appellate Court. 


GC A. S. Appeal allowed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, 
KRISHNAN, 


The Honourable Raja Rajeswara 
Sethupathi alias Muthuramalinga 
Sethupathi, Raja of Ramnad by 
his authorised Dewan S.Tirumalai 
Aiyangar 


JUSTICE NAPIER AND MR. JUSTICE: 


! 


Appellant * (Plaintiff.) 
V, - 
: e 
Ramanathaswami at Rameswaram by 
Trustee V. Venkatasubba Aiyar... Respondent (Defendant.) 

Civil Procedure Code, S. 1l—Lessoi and lessee—Dectston agariust lessee, if 
binding on lessor—Surrender of the term —Arbitration—dward—Decree of court 
—Resjudicata. 

Per Curiam : A Judgment io a suit by or against a lessee Is not resztdicata 
against the lessor in a subSequeat suit by the latter. The lessor could nof be said 
to be a person claiming title under tlie lessee withm the meaning of S. 11 of the 
Code of Civil Procedure, notwithstanding the fact that the lessee had surrendered 
his terms to the lessor before its expiry. 

Walter v. Yalden (5) dist. 
Second Appeal against the decree of the District Court of 
Ramnad in Appeal Suit No. 141 of 1919, preferred against the 
decree of the court of the District Munsiffof Paramakudy in 


Original Suit No. 40 of 1916. 
* S. A, No 1888 of 1919. 
l. 1M,H.C.R 301. 2. LL, R.7 Mad, 91. 
3. I, L. R. 2 Bof. 476. 4. I. L. R. 10 Bom, 283, 


5. LL, R. 19 Mad. 62. 6. TL. W.6lf ys 
i 5. (1902) 2 K. B. 304. e 


6th Ocrober 1920. 
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The facts are fully set out in the judgment of Napier, J. 


The Hon, The Advocate General for appellant. 


T. Rangachariar and V. N. Venkatavaradachariar for 
respondent. 

The Court delivered the following 

Judgments :—Napier, J. :—This Second Appeal arises out of 
a suit by the zemindar of Ramnad to recover theerva from the 
trustee of the Rameswaram temple for trees growing on the 
land attached to the temple. The written statement alleged first 
that the topes belonging to the temple were devadayam land 
and that the temple is not liable to any theerva in law or by 
custom ; secondly, that the suit was barred by S. 11, Civil Pro- 
cedure Code, by virtue of two decrees, one that of the District 
Court at Madura on appeal in O. S. Nos. 288 and 289 of 1879, 
the other in O. S. Nos. 571 and 572 of 1903 inthe Court of 
the District Munsiff of Paramakudi. Issues were framed, the 
_ third issue being “Whether the plaintiff’s claim is barred by 
res judicata ?” The District Munsif decided against the defen- 
dant in-respect of both judgments pleaded as res judicata, but 
the lower appellate court has reversed that decision holding 
that both these decisions operated as res judicata. This 
question now comes before us for decision. 

With regard to the judgment and decree of the District 
Judge of Madura, the lower appellate court is clearly in error. 
[His Lordship next considers the evidence relating to the plea.] 

A-far more difficult question arises with regard to the plea 
of res judicata in respect of the award and judgment in O. S. 
Nos. 571 and 572 of 1903. Atthe time when this latter suit 
was brought the trustee of the Devasthanam was himself a 
lessee of the whole Zemindari. It appears that one Lakshmanan 
Chetty was a co-lessee. The two lessees brought O. S., Nos. 
571 and 572 of 1903 against one of themselves as trustee of 
the temple in respect of tree tax from the temple. The allega- 
tions were that the lessees had tendered proper pattahs for 
faslies 1309, 1310 and 1311, and the defendant had refused to 

-accept them, Nothing 1s sad about the tree tax in the plaint. 
In the written statement however the trustee-defendant pleaded 
that the lessees were not entitled to get the theerva imposed on 
the topes of the Rameswaram Devasthanam. They also pleaded 
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that the suit was barred by res judicata under S. 13, Civil Pro- 
cedure Code by virtue of the decisions in Appeals Nos. 243 
244 against O. S. Nos. 288 and 289 of 1879. No issues were 
settled in the case by the court but by consent the whole suit 
was remitted to arbitration. It is obvious that this was in the 
nature of a friendly suit, and I have little doubt that the trustee 
in his position as lessee wished to get a decision which 
would cover the whole period of his lease which was for 
twenty years. The following issues were framed by the arbit- 
rator with the consent of the pleaders. “ Whether the suits were 
barred by S. 13 of the Civil Procedure Code by reason of 
the decrees in A. S. Nos. 243 and 244 of 1880 of the District 
Court of Madura as alleged by the defendant ?” “ Whether the 
defendant 1s estopped from raising that contention by the 
conduct of his predecessors in paying tax for the trees till fasli 
1310 ? and whether such payment was due to mistake,? ” The 
arbitrator issued an award in which he found that the suits 
were barred by reason of the decrees in A, S. Nos, 243 and 244: 
of 1880. I have already shown that this finding is absolutely 
incorrect. He then proceeded as follows:—“ Apart from the 
question whether Ex. 1 can operate as res judicata, it seems to 
me that the reasoning upon which that decision is baŝed applies 
equally to the present suits and disentitles the plaintiff to any 
rent in respect of the plaint mentioned lands and trees standing 
thereon, forming part of the pagoda Devadayam.” The 
reasoning on which the decision was based is, as I have pointed 
out already, a contradiction in terms for the decree confirmed 
the judgment making the defendant trustee liable for the tree 
tax, and any observation in the judgment cannot affect the 
decree. Therefore this ground for decision is wrong. But 
the decision by the arbitrator remains whether it was right or 
wrong. The award was filed in court, and certain objections 
were put in, the nature of which appears from the order of the 
District Munsiff. They were based on the refusal to grant an 
adjournment and that the decision on the question of law and 
fact was erroneous. The District Munsiff held that those were 
matters into which he could not go and concludes his judgment 
by saying “In pursuance of the award of the arbitrator the suit 
must stand dismissed.” It was not urged by the defendant in the 
suit that the arbitrator’s award by itself operated as res judicata, 
nor was that question argued before us because fhe written 
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statement relied on the judgment and the decree of the District 
Munsiff, But it has been strenuously argued before us that the 
finding on the issue of res judicata is binding by virtue of the 
judgment and that by virtue of explanation 4 any other plea 
which could have been raised must also beres judicata. We 
have therefore to see whether S. 11 Civil Procedure Code 
does or does not apply. 

[His Lordship after considering the: question at length 
Concludes thus.] Inthe result I am of opinion that the 
plea of res judicata by virtue of S. 11 Civil Procedure 
Code is bad. It might be that in the circumstances of the 
case the award and the judgment might operate asa judgment 
by consent and estop the parties to that award-suit, but no 
such question has been raised in this case or urged before us. 

The next question is whether even if the judgment could 
operate as res judicata the plaintiff here would be bound by 
the judgment and decree in the arbitration. The plaintiff in 
that suit was a lessee for 20 years; and,it is not contended 
before us that the decision in that case binds the plaintiff 
as lessor. What is contended is that as this suit seeks to 
recover theerva for the years which were covered by the original 
lease to tHe lessee in the former suit, the lessor is bound by the 
decision, he being in possession of the estate by virtue of a 
surrender from the lessee. This point was not raised before 
or considered by the lower appellate court. Mr. T. Ranga- 
chariar contends that the right established by that decision to 
freedom from theerwa enures for the whole term of the lease 
although the lease has been surrendered; and he claims that he 
is entitled to it by analogy with the estoppel provided for in 
S. 41 of the Transfer of Property Act. He was doubtful 
whether he could put this claim as high as one arising under 
the words of S, 11 which are “or between the parties under 
whom they or any of them claim litigating under the same title.” 
In my opinion his contention clearly cannot be supported, for 
the plaintiff is not litigating under the same title. In that, he 
claims as Owner whereas the plaintiff in the previous suit 
claimed as a lessee under him, 

Mr. T. Rangachariar suggests however that a surrenderee 
is in the same position as an assignee, and he relies on the 
language of the Calcutta High Court in Raghunath Singh v. 


William Cox 1. The question there was as to the effect of of 


1. (1919) 19 C. W.N. 268. 
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surrender by a ryot on the rights of the mortgagee. The 
Court quoted with approval the language of Channel, -J. in 
Walter v. Yalden ! . In that case it was decided that where a 
trespasser had acquired against a lessee a title under the statute 
df limitations, the lessee could not surrender the lease and let 
in the landlord until the expiration of the term for which 
the lease was granted. The actual decision does not assist him 
because, in the English law as well as by the Limitation Act, 
title is acquired by adverse possession; and such title is for all 
purposes as good as a conveyance. But he relies on the words 
used by Channel, J. : “The law is that a lessee can only give 
title to his lessor by a surrender to the same extent that he could 
give it to another person by his assignment. ” I do not think 
that these words used by the learned judge are to be construed 
strictly as laying down that a lessor acquires the title of the 
lessee by surrender, Another case relied on by the learned vakil 
was Seshappaya v. Venkataramana,Upadya 2, That decided that 
a mulgeni tenant will not be bound bya decision against his 
lessor as his interest is not subordinate to that of the lessor, the 
tenure being a permanent heritable tenure not created subse- 
quent to the decision against his landlord. I do not ,see how 
this case helps the defendant. .Mr. T. Rangachariar also relies 
on the language of the Bench in Suppa Bhattar v. Suppu 
Sokkaya Bhattar 8 where the learned judges speak of “a decree 
of a Court of competent jurisdiction forming a link in the chain 
of a party’s title.” Ido not think that this case is of any 
assistance, efor the word “title” used in that case has no 
possible reference to a‘decision on the mutual rights’ of the 
lessor and the lessee under the terms of their contract. Mr. T. 
Rangachariar relied on a phrase used in Foa’s Landlord and 
Tenant on page 624, “Titlé by Surrender,” but I cannot treat 
this language as any authority on the point. In Woodfall’s 
Landlord and Tenant surrender is treated as one of the mode 
of the termination of the tenancy and the same principle is 
applied in S. 111 of the Transfer of Property Act. Sub- 
section (e) of that section provides that a lease of immovable 
property determines “ by express surrender; that is to say, in 
case the lessee yields up his interest under the lease to the 
lessor by mtftual agreement between them;” and S. 115 


ł}. (1902) 2 K. B. 304. 2. (1909) I. L. R. 33 Mad. 459. e. 
3. (1915) 29 M. L. J. 558, 0 0070 O 
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provides for the effect of surrender on  underleases; but 
there are no further. statutory provisions. The funda- 
mental error in the contention of the learned vakil is that 
res judicata operates on all substantive rights. The result of a 
decision between parties is at the highest to raise an esteppel 
between the parties bound by the previous judgment. lt in 
no way affects title nor can it operate in the same manner asa 
covenant. 7 

It was finally argued that the defendant by surrender 
has been deprived of the benefit of the decision. That may be 
so but the question of rights between the lessor and the lessee 
is not concluded by the failure of the plea of res judicata, and 
further if an underlessee desires to bind the ultimate landlord 
by a decision between himself and his lessor it ıs perfectly 
open for him to ask the court to make the landlord a party, in 
- which case the landlord will be bound by the judgment 
entirely apart from any question of surrender. I am therefore 
clear that neither under S. 11, Civil Procedure Code as 
pleaded, nor under the general principle applicable to awards 
of arbitrators operating as estoppel by consent does this award 
or judgment bind the plaintiff in the present suit. 

In the result the judgment of the Lower Appellate Court 


must be set aside except as to road cess and railway cess and . 


interest thereon and the case remanded to be disposed of on 
the other issue framed in the suit. Costs will abide and 
follow the result. Stamp duty paid by the Appellant will be 
refunded. f e 
Krishnan, J. :—The only question arising in this case is one 
of res judicata, My learned brother has setout the circum- 
stances in which it arises and I need not repeat them. The 
issue alleged to be res judicata is whether the plaintiff the 
Rajah of Ramnad is entitled to levy a tax on trees standing on 
the defendant Devasthanam’s lands in the Pamban village in 
Rameswaram or not. Itis contended by the defendant that 
the Rajah’s claim to such tax is barred (1) by the decision in 
O. S. Nos. 288 and 289 of 1879 and (2) by the decision in O. S. 
Nos, 571 and 572 of 1903, all on the file of the District Munsif 
of Paramakudi. 
[On the first question His Lordship after considering Phe evidence agreed with 


Napier, J., ın holding that the plea of res judicata based on the decisions ia:O. S. 
Nog: 288-and 289 was not: established.] : } . 
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The next question is whether the decision in O. S. 571 and 
572 of 1903 has the effect of making the issue res judicata in 
this case. Here again the facts are fully set out by my learned 
brother and I will not repeat them. The question has been 
argued as consisting of two parts, namely, (1) whether when'the 
court has accepted the award of the arbitrator and dismissed 
the suits in accordance with it did the arbitrator’s finding be- 
come res judicata between the parties to the suits and (2) 
whether if the parties were barred, does the bar extend to the 
Rajah who was not a party to thbse suits ? 

If either of these questions is answered in the negative this 
plea of res judicata must fall. My learned brother has answered 
both the questions in the negative but with all respect I am 
unable to agree with him on the answer to the first question. 
[His Lordship then discusses the question and comes to the 
conclusion that the arbitrator's finding was res judicata between 
the parties. ] 

The question, however, remains whether that finding binds 
the present plaintiff the Rajah. The plaintiffs in O. S. Nos. 571 
and 572 of 1903 were the lessees of the Rajah and not the 
Rajah himself and it is not contended by Mr. T. Rangachariar 
that a finding against the lessees will be binding on the 
lessor even if the lessees had put forward in theetrial the 
lessor’s title and bona fide endeavoured to support it. In fact 
a lessor as such cannot be held to be a person claiming under 
the lessees within the meaning of S. 11, Civil Procedure 
Code. But Mr. T. Rangachariar argues that we have here a 
special case inasmuch as the Rajah got his right'to sue for the 
plaint rent by reason ef the surrender of their term by the 
lessees and though he did not derive his title from them and he 
contends that the Rajah should be treated in his capacity of 
surrenderee as an assignee of the lessees and as such a person 
claiming under them. This is a difficult question which seems 
to be res integra and which has therefore to be decided on 
general principles, After careful consideration I think with my 
learned brother that the contention is untenable. The effect 
of a surrender of his lease by the lessee is to determine the 
tenancy and to let in the landlord’s rights. This is so stated 
in S. 111 of the Transfer of Property Act and as regards 
English Law in Woodfall’s “ Landlord and Tenant.” In a 
surrender there is no transfer rights from one to the other but’ 
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only an extinguishment of the lessee’s rights. The under lessees 
will no doubt not be prejudiced by their lessor’s surrender as 
laid down in S, 115, Transfer of Property Act, but that is 
because to the extent to which the lessee has parted with his 
rights in the property to his under-lessees his surrender «ould 
not take effect. It is this I think that is meant by the observation 
of Channel, J., in Walter v. Yalden 1 when his Lordship observed 
that “the law is that'a lessee can only give title to his lessor by 
surrender to the same extent that he could give it to another 
person by his assignment.” This observation was made with 
reference to a title created by prescription against the lessee and 
cannot be extended to apply toacase of resjudicata against him 
which in my opinion creates no title nor interest in property. 
We cannot hold that the rule of res judicata creates any right 
or interest in the property though it may indirectly affect the 
rights of persons against whom it is effective. The rule is a 
rule of personal estoppel and does not attach itself to property. 
A lessee may defeat by surrender the advantage of res judicata 
which another has against him; there is nothing to prevent him 
from doing so, so far as I can see. If the third party had wanted 
to bind the landlord by the decision he should have taken care 


to have had him made also a party to the suit. I therefore. 


agree thateno estoppel arises from the decision in O. S. Nos. 571 
and 572 of 1903 against the Rajah. 


The plea of res judicata failing in toto I agree to the order 
proposed by my learned brother. 
A. V. V. Appeal remanded. 


[The case has been sanctioned for Report only with reference to the point 
On which their Lordships agreed. Rep.] o 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD, AND MR. JUSTICE 
RAMESAM. g 
Bal Naicken ... Appellant * (Plaintiff.) 
v. 
Achama Naicken ` ... Respondent (Defendant). 


Evidence Aot, S. 108—Person not heard of for more than seven years—Pre- 

sumption as to when he died, 

In a case where the point of time to which death has to be referred may be 
“placed indifferently either during the séven yeats or after the lapse of 
the seven years, (it not being necessary for the plaintiffe to show that the person 
-—— e o 
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lived during the seven years), there is a presumption after the lapse of the seven 
years in favour of the death and it is for the other side to displace the presumption 
and the party relying on the presumption is entitled to succeed if no evidence 
is offered by the other side. Mukamad Shariff v. Bande Alt (1) and ENamandayya 
v. Lakshmayya (2) dissented from. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Dindigul in Appeal Suit No. 68 of 1920, 
presented against the decree of the Court of.the Principal 
District Munsif of Dindigul in O. S. No. 1407 of 1918. 


C. V. Anantakrishna Iyer and R. Srinivasa Iyengar for 
appellant. 
G. K. Narayan for respondent. 


The Court delivered the following S 4 


Judgment :—It is true that it has been pointed out in several 
cases that while there is a presumption that a person is dead 
when he or she has not been heard of for seven years, there 
is no presumption as to the particular date on which he or she 
died (Vide, Lord Denman, C.J.) in Nepean v. Doe 3, Giffard, L.J. 
in In Re Phene’s Trusts * and Venkata Hanumanulu Garu v. 
Lachchamma ® and the burden of proving the actual date of 
death lies on the persan who has to bring his suit after the 
death of the person” who is unheard of, and within a particular 
period after the death. But these remarks apply onfy when the 
point of time at which the death has to be placed falls necessarily 
within the seven years. (Vide the above cases and Halsbury’s 
Laws of England, Vol. 13, page 500, paragraph 692) or neces- 
sarily beyond tthe seven years, Veeramma v. Chenna Reddi 6 
With great deference to the learned Judges who decided the cases 
in Muhamad Shariff x v. Bande Ali? and Ellamandayya v. Laksh- 
mayya 8 we are unable to follow the reasoning in them. In our 
opinion, in a case where the point of time to which the death 
has to be referred, may be placed indifferently either during the 
seven years or after the lapse of the seven years (it not being 
necessary for the plaintiff to show that the person lived during 
the seven years), there is a presumption after the lapse of the 
seven years in favour of the death and it is for the other side te 
displace the presumption and the party relying on the presump- 


1. (1911) L L. R. 94 All 86. 2. (1917) 6 L. W. 633. 

3. 2 M.and W. 86, 150 È. R. 1021. 4. 5Ch. A. 139 at p. 143. 

5. (1904) 14 M. L. J. 464. 6. (1912) I. L. R. 37 Mad, 440, 
7, (1911) L L. R..34 Al 86. 8 (1917) 6 L. W. 633, 
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tion is entitled to succeed if no evidence is offered by the other 
side, The decision in Veeramma v. Chenna Reddi! and the 
decision in Oleti Chinna Kamakshayya v. Oleti Kolilingam and 
others in Second Appeal 1911 of 1918 are perfectly consistent 
with this view, In the former of these cases, the presumpffon 
relied on was that a person was alive up to the end of the seven 
years during which he was not heard of and in the second case 
the presumption sought was that the person died within three 
months after he was last heard of and both these presumptions 
are not permissible, In our opinion the distinction sought to 
be drawn in Ellamandayya v. Lakshmayya? that the pre- 
sumption applies only to the date uf the suit and not to any 
antecedent date though such date is after seven years is 
not supported by any English authority and is not quite 
intelligible. 


In this case, if the plaintiff shows that Thatha Naicken 
had not been heard of fora period of 7 years-which 7 years 
terminated prior to August 1918, the plaintiff is entitled to 
succeed. The decree of the Subordinate Judge ıs reversed and 
the appeal remanded for disposal according to Jaw. Costs of 
this appeal will abide the result. Stamp value will be refunded 
on application, 
° Second Appeal Remanded, 
’ C. A. S. 
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Where a document 1elied upon ar evidencing a piior mortgage by deposit of 
title deeds 13 held to constitute a simple mortgage by itself, aud, being unregis- 
tered, to be inadmissible in evidence under $S. 49 of the Registration Act other evi- 
dence is admissible to prove the terms of the equitable mortgage, and S. 91 of 
the Evidence Act 1s no bar to the reception of such evidence. 

eAn indorsee for value of a negotiable instrument the amount of which had 
been secured by a mortgage by deposit of title deeds does not get any right tothe 
mortgage in his indorsee's favour by the mere indorsement of the note without a 
registered trausfer of the mortgage rights. 


Second Appeal against the decree of the Court of ‘the 


_Temporary Subordinate Judge of Chingleput in A. S. No. 42 of 


1919, preferred against the decree of the Court of the District 
Munsif of Trivellore in O. S. No. 924 of 1917. 


Judgment :—Following the ruling in Muthiah Chetty v. 
Kothandaramaswami Chetty! on the point, we agree 
with the Lower Appellate Court that evidence was admissible 
to prove the terms of the mortgage by’ deposit of title deeds 
aliunde in spite of the subsequent so called simple mortgage and 
that S. 91 of the Evidence Act is no bar to the reception of the 
evidence. It is contended however that the assignment to the 
plaintiff did not vest the mortgage as there was no registered 
instrument. It is suggested that the transfer was a sale, within - 
S. 54 of the Transfer of Property Act. We do not think that 
that is cl2ar. It may be that the transfer was for cellection only 
in which case the decision in Cunniah v. Gopala Chettiar? 
would have to be considered. We must therefore call for a find- 
ing on this point. Fresh evidence is allowed. Two months are 
allowed for submission of findings and ten days for objections. 


[In compliange with the order contained in the Judgment 
herein, the Subordinate Judge of Chingleput submitted the 
following] 


FINDING :—I have been directed by their rae to 
submit finding on the following issue :— 

“ Whether the transfer to the plaintiff was for collection 
only ” 

The plaintiff was recalled and examined and one more 
witness Mr. Oakley of Messrs Oakley Bowden and Co., was 


examined. Their evidence leaves no room for doubt that the 
question should be answered in the negative. | 


SSS Se TO oe Bi eats Set Sa ee Mo ee 
1, (1916) 8] M L. J, 847 at 353. 2, (1918) 26M. L. T. 242, 
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The plaintiff was a Dubash in the firm of Messrs. Oakley 
Bowden between the years 1911 and 1918. As Dubash his 
business was to introduce customers and secure indents from 
them for forwarding the same to merchants abroad through 
the firm. The Dubash was ultimately responsible to the frm in 
all cases where the dealers failed to honor drafts or pay up 
dues. The practice appears to be that when customer defaults 
to pay, the Dubash is debited with the amount due by the 
former. The above appears clear both from the evidence of 
the plaintiff and that of Mr. Oakley. 


In the present case, the evidence shows that the Ist defen- 


dant indented for rice bowls and failed to honor the draft. As 
the amount due could not be realised from him the Dubash 
(plaintiff) was debited with the amount due. This was in 
September 1916 (See Exhibit G, page 156). The sum of 
Rs. 3,654 odd debited to plaintiff in the firm’s accounts is made 
up of the amount due by 1st defendant and other amounts for 
which the plaintiff was responsible. 

The evidence of Mr. Oakley in cross-examination is “ In 
September 1916 as the promisor under the note Exhibit A did 
not pay us money, we debited the Dubash (plaintiff) with ihe 
value. In September 1916 if plaintiff wanted it, I should have 
transferred the note to him. In April 1917 as plaintiff wanted 
to have the transfer it. was made”. In re-examination the 
witness says : that the firm transferred the note to the plaintiff 


as the attempt to recover money from the defendants was infruc- ` 


tuous. The plaintiff admits in his evidence that with his consent 
the debit in Exhibit G was made. That being the evidence it fol- 
_ lows that the transfer was not for mere collection; the firm having 
substituted the liability of the plaintiff for the liability of the de- 
fendant, it had no more concern with or title to the suit note. 

I find the point accordingly in the negative. 

P. Durasami Atyangar and S. Rangaswami Aiyangar for 
Appellant. 

E. Durasami Ayar and T, N. Srinivasa Sastr1 for Respon- 


dents. 
The Court delivered the following 


Judgments :—Krishnan, J.:—The first question that arises 
for our decision in this Second Appeal ıs whefher an indorsee 
for value of a negotiable instrument the amount of which had 


been secured by a mortgage by deposit of title-deeds *can claim - 
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to enforce the mortgage in the absence ofa registered instru- 
ment conveying the mortgage rights to him. 

A somewhat similar question arose before the Learned 
Chief Justice and my learned brother with reference to an 
indorsee for collection in Cunnatya v. Gopala Chettiar } and was 
answered in the indorsee’s favour, That decision however, is 
not conclusive in this case as here we have an indorsee for 
value and the judgment of my learned brother in that case 
was based entirely on the fact that the imdorsement 
was for collection; and though the Learned Chief Justice 
makes no such distinction, my learned brother did not 
apparently agree with his Lordship’s views. Sitting with 
Hughes, J., the learned Chief Justice has again stated his view 
in Perumal Ammal v. Perumal Naicker 2 that though the rule 
is now that a mortgage right or debt cannot be transferred 
without a registered instrument under S. 54 of the 
Transfer of Property Act it is subject to the exception that 
“where the law still admits of the separate transfer of the 
mortgage-debt as by the indorsement of a promissory-note 
secured by a deposit of title-deeds or by the attachment and 
sale in execution of a mortgage debt S. 8 of the Transfer 
of Property Act still operates to carry the security with it.” 
We are, of course, not concerned with court sale»of mortgage 
debts or their effect in this case; that will be governed by the 
special provisions of the Code of Civil Procedure. The 


' observation regarding promissory notes is clearly an obiter 


dictum ıf I may say so with respect ; and though the opinion 
of the Learned Chief Justice is entitled to great weight, there ıs 
no decision binding on us and we must, therefore, consider the 
question raised before us on its merits. 

It seems to me quite clear that a mortgage of 1immoveable 
property 1s itself immoveable property under the Transfer of - 
Property Act whatever the form of the mortgage may be; 
and the transfer of ownership of such a right falls under 
S. 54 and will require a registered instrument for the purpose : 
Vide Sakhinddin Saha v. Sonaullah Sarkar ?. Itis true that the 
Chief Justice sitting on the Original Side as Wallis, J. (as he then 
was) held, relying on S. 8 of the Act, that the transfer of a 
mortgage was he transfer of the debt with its attendent 


1. (1918) 26 Mad. L.T 242. me 
2. (1920)°40 Mad. Law Journal 25. 3. (1918) 22 C.W.N. 641 and 40 M.L.J® 25. 
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securities and that registration was, therefore, unnecessary for Elumalai 
the transfer of a mortgage. Vide Dwaraka Doss Govardhana Doss ses 
v. Dhanakoti Ammal 1. There was sume conflict of opinion on ered 
ihe point. See Subramanyam v. Perumal Reddi? on one side Mudaliar. 
and the opinion of Bashyam Ayyangar, J., in Ramasami Pattar — krishnan, 7. 
v. Chinnan Asari *and the decision of Chamier, J., (as he then 
was) in Mutsadd: Lal v. Muhainmad Hanif * following it, on 
the other side. In this conflict of views the Legislature amend- 
ed the Act in 1900 and excluded mortgage debts from the 
category of actionable claims. The object was plainly to remove: 
mortgage debts from the scope of S. 8 which speaks of 
“debt or other actionable claim”, and to make it- necessary to ' 
have a registered instrument for ıts transfer. It was on the 
application of S. 8 that it was held that the transfer of a 
mortgage did not require registration and with the non-applica- 
bility of the section resulting from the amendment one would 
have thought that all doubts regarding the necessity of having a 
registered instrument for the transfer ofa mortgage right in all 
cases would have been removed. But the learned Chief Justice 
thinks as stated above, that though the rule is now clear with 
reference to mortgage debts in general there ıs still an excep- 
tion in favour of mortgages by deposit of title-deeds where pro- 
missory notés have also been taken for the mortgage amounts. 
With every respect for his Lordship’s opinion I find it difficult 
to follow it. It is clear from his judgment in the case that he 
would have held that a registered instrument would be neces- 
sary to convey the mortgage rights even in a case*of a mortgage 
by deposit of title deeds If no negotiable instrument had been 
taken for the mortgage amount. Does “the taking of the 
negotiable instrument make any difference on the point ? I 
think not, as the mortgage debt is none-the-less a mortgage debt 
because it happens to be also a promissory note debt. Ifitisa ~ 
mortgage debt, S. 8 cannot apply to it and the whole 
argument based on the section fails. 
The fact that the pronussory note can be transferred by 
endorsement, it seems to me does not make any real difference 
on the question before us. When the note amounts so trans- 
ferred it seems to me, it is not transferred as a secured debt at 
all. The Negotiable Instruments Act makes nb provision with 


-a i+ (4913) 15 M L. T. 198, 2, (1895) I. L, R. 18 Mad. 454, 
-~ 3, (1901) I. L. R. 24 Mad. 449 at 463 4 (1913) 10 A. L. J 167. 
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reference to securities. In my view it is only if a mortgage 
debt is transferred asa secured debt that it will carry the 
securities with it on the principle embodied in S. 8; and 
not otherwise, Even in the case of a mortgage where there is 
no promissory note it cannot, I think, be said that the law does 
not allow the mortgagee to transfer the debt as an unsecured or 
simple debt without a registered instrument if he thinks fit to 
do so. The security is for his benefit and he can give it up if 
he likes ; and the transferee will then get the right to the debt 
but not to the security. Thus, as regards transferability in law 
as an unsecured debt, a mortgage debt for which a negotiable 
instrument has been taken does not seem to me to differ fun- 
damentally from one where none such has been taken. In my 
view, in either case if the debt is transferred by endorsement or 
otherwise without the transferor taking care to transfer the 
mortgage right by a registered instrument, the debt and the 
security will get disassociated and the security may possibly 
cease. . 

If we are to hold that the security passes by the indorse- 
ment of the promissory notes in cases of mortgages by deposit 
of title-deeds where notes have been taken for the 
mortgage amounts we must hold the same view with reference 
to any kind of mortgage where the mortgagee happens to have 
taken a promissory note for the mortgage amount; for the 
argument will be just the same. We will also have to hold 
that not only the first indorsee but every subsequent indorsee 
including even blank indorsees will obtain the mortgage rights 
by indorsement unless, of course, a different intention is mani- 
fest. This view, I° think, will introduce a grave uncertainty 
into the registration of mortgages and render the records of 
the Registration office unreliable in ascertaining in whom the 
mortgage right subsists, for the time being. Such a view, there- 
fore, does not commend itself to me. If I am right in thinking 
that S. 8 does not apply to mortgage debts, there is no scope 
for the application of the maxim generalia specialibus non dero- 
gani. But if it did apply, I am inclined to think it would make 
S: 54 of the Act override S. 8 rather than the other way ; for 
S. 8 refers to all kinds of securities whereas S. 54 so far as is 
relevant, refers only to a limited class or securities-the mort- 


gage securities. See Mutsaddi Lal v. Muhammad Hanif}, 
ê m, a a 





1. (1912) 10 A. L. J. 167. 
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No valid argument can be based on the alleged anomaly 
of holding that the transfer of a mortgage by deposit of title 
deeds requires registration when the creation of it does not ; for 
that seems clearly to be the law at any rate where there is no 
promissory note involved. 

After careful consideration | have come to the conclusion, 
though not without hesitation on account of the opinion of the 
learned Chief Justice to the contrary, that the indorsee 
of a negotiable instrument does not get any right to 


the mortgage by deposit of title deeds in his indorser’s favour , 


by the mere indorsenient of the note without a registered 
transfer of the mortgage rights. 

_ On this view it is argued that the District Munsif had no 
jurisdiction to try the suit as his jurisdiction. was based solely 
on the fact that some of the lands mortgaged were within his 
jurisdiction, It is contended that on the finding that the mort- 
gage rights did not pass to the plaintif the Court lost juris- 
diction. That is not so ; jurisdiction, has to be judged on the 
averments ın the plaint, unless indeed an averment has been 
fraudulently made for the express purpose of giving jurisdiction. 
These is no such allegation here. Jurisdiction does not depend 
upon the relief the Court finds itself able to give after trial. 
The jurisdigtion of the Court in this case is, therefore, not 
affected by the view I am taking ; but ihe decree so far as it 
gives relief against the property mortgaged must be set aside. 

There will be a personal decree only against defendants 1 
and 2 for the amount found due and interest at 6 per cent. 
from date of suit to date of payment. The rest of the suit is 
dismissed. The order as to costsin the first Court will stand 
but the parties will bear costs in this and the Lower Appellate 
Court. 

Napier, J. :—I agree. I had already prior to the héaring of 
the case before the Learned Chief Justice expressed my opinion 
In an unreported case. I saw no reason to alter it during the 
argument in that case nor do I now. 

A, S. V. : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
¢ PRESENT:—SIR JOHN WALLIS, C. J. AND MR, JUSTICE 
NAPIER, 

S. T. M. R. Murugappa Chettiar Appellants * (Plaintiff and 


* and another ... L.'R. of the deceased 
Plaintiff.) 
Ü. 
Ponnuswami Pillai ~ ... Respondent, (Defendant, 


Civil Procedure Code O. 41, R. 22--Death of Appellant Abutement of ap peal— 
Whether Memorandum of cross objections by the Respondent can be heard 

Where an 3ppeal has abated after the death of the Appellant the Respondent 
is not entitled to have his memorandum of cross objections heard and deter- 
mined, Alagappa Chettiar v Chockalinga Chettiar 1. referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in ‘Original Suit No. 57 of 1917. 

S. Varadachariar with T. V. Ramanatha Iyer for respon- 
dent. 

K. V. Krishnaswami Iyer with R. Kesava avenger for 
appellant: 

The Court delivered the following š 

Judgmeat :—Following the Full Bench decision 1h 
Rustomji Dorabji v. Nurse and another ? we hold the appeal 
abates ; and is dismissed with costs. l 

In this case the plaintiff preferred an appeal ftom a decree 
in his favour in a suit for malicious prosecution on the groun d 
that the damages awarded were insufficient, and the defeñdant 
who had not appealed from the decree, filed a memorandum 
of objectionsecontesting the decree. ‘Ihe plaintiff having died 
subsequently his appeal abated, as we have just held, on the 
authority of the Full Bench decision ın Rustomji Dorabji v, 
Nurse and another 2 and Josiam Tiruvengadachariar v. Swami 
Iyengar 3. 

The question then argued before us was whether the res- 
pondent in the appeal is none the less entitled to have his 
memorandum of objections heard and determined. O. 41, 
R. 22 (4) C. P. C. gives him such a right when after the’ ‘filing 
of his memorandum of objections the appeal has been with- 
drawn or dismissed for default, but not when it has abated, if 
the legislature had intended that he should have such a right 


` Appeal No. 310° of 1919. 29th March, 1921. 


1. wa L. R, 41 Mad 907. 
2, (192[) 40 M. L. J. 178, 8, (1911) J. L. R, 34 Mad. 76. ° 
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in cases of abatement also, it would have said so. R. 22 (1) en- 
titled a respondent though he may not have appealed from any 
part of the decree, not only to support the decree on any of the 
grounds decided against him in the court below, but, also, to 
take any, cross objection to the decree which he could have 
taken by way of appeal. The intention of the rule is not to 
give a respondent who has allowed his own right of appeal to 
become barred a fresh substantive right of appeal, but only to 
allow him to take cross objections on the appeal filed by the other 
side, and if that appeal goes the right to take cross objections 
goes with it. As however it would be a hardship to allow an 
appellant to prevent the memorandum of objections from being 
heard by withdrawing the appeal or allowing ıt to be dismissed 
for default, the legislature has thought fit to provide that in 
such cases the memorandum of objections may “ nevertheless 
be heard and determined. The use of the word “ neverthe- 
less ” is significant, especially when read with the words “cross 
objections” which has been substituted for objection which 
occurred in S. 561 of the Old Code. This language shows that 
the legislature did not intend to alter the law by which the 
entertainment of objection was made contingent and dependent 
upon the hearing of the appeal. Whatever may be the reasons 
for the omission in R. 22 (1) of the words “ upon the hearing ” 
which occurred in S. 561, the Rule is sufficiently plain as it 
stands as held by the Full Bench in dAlagappa Chettiar v. 
Chockaltngam Chettiar 1 in which it was ruled that where an 
appeal ıs dismissed as barred by limitation the memorandum 
of objections cannot be heard. 
The memorandum of objections is disufissed with costs. 
A. S. V.- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 


JUSTICE KRISHNAN. 


Thanneru Gangayya ... Appellant * (Plaintiff.) 
v. 
Bommadevara Subbamma and others... Respondents (Defen- 
dants.) 


Transfer of Property Act—s 59--Mortgage—dAltestation--Proof}—Quantum— 
Examination of one attesting only if enough—Evidence Aot*-Ss, 68, 69—Effect— 
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Attesling woriness —Pi oof by~Favourable answer in Chief Evamsnation--Witness 
turning hostile 1 cross-cxamination and giving unfavourable answers—Effect. 

To piove that a mortgage deed has been duly " attested ’” as required by S 59 
of the Transfet of Property Act, it ıs not enough to call one attesting witness to 
speak to the execution of the deed. It is necessary also to prove that the deed 
has been attested by a second witness as required by that section. Ram Derv. 
Munna Lal (i), Slub Dayal v Sheo Ghulam (2) and Minor Venkata Reddi v. 
Muthu Pambula Naick (3) dissented from, 

All that Ss. 68 and 69 of the Evidence Act do is to impose a particular mode ol 
proof and to require that cettain documents shall be proved ina particular way, 
and in no other, that 13 to say, if one attesting witness 13 alive, exeution and attesta- 
tion cannot be proved by othet witnesses, though they may be available, and, 1f no 


” attesting witness 18 available, execution and attestation cannot be proved by other 


evidence, without proving that the attestation of one attesting witness at least is in 
his handwriting. Those sections do not have the effect of dispensing with the 
necessity of proving that the deed 1s attested by at least two witnesses as required 
by S. 59 of the T P Act. 


Where, in a case in waich one only of the attesting witnesses was alive, the 
mortgagee called him to prove the execution and attestation of the mortgage deed, 
and he, in his examtnation-in-chief, spoke to the execution of the deed and tis 
attestation by him, but having been got at by the oppostle side, gave answers in 
his cross-examination which would put plaintiff (the mortgagee) out of court so far 
as proof ol execution and attestation was concerned, aud the plaintiff bimself spoke 
to the handwiiting of another attesting witness Beld that the mortgage deed had 
been duly proved, 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada ın O. S. No. 50 of 1918. s 

P. Somasundaram, P. Markendeyalu and K. Sajyanarayana- 
murthi for appellant. 

T. Venkatarama Atyer and T. V. Ramanatha Aiyar, for 
respondent. 

The Court delivered the following 

Judgments :—The Chief Justice :—This ian appeal from 
the judgment of thé Subordinate Judge of Bezwada dismissing 
a suit by a mortgagee on two mortgages on two grounds, 
namely, that the mortgages were not duly proved for want of 
attestation and that there was no consideration. 

I propose to deal with the second finding first. The 
defendant who 1s said to be so is alleged to have executed the 
suit documents in 1907 when she was between 60 and 70, and 
the second witness for the plaintiff on whom the defendants 
now rely says that she was an intelligent woman. She admits 
that about that time she was constructing or reconstructing 
certain godowns? Both the mortgages recite that the advances 


J, (1916) 1. L R. 89 All. 109. 2, (1916) I L. R. 39 All. 341. 
3 (1920) 89 M. L. J. 463, 


PART X,] THE MADRAS LAW JOURNAL REPORTS. 307 


under them were made to her for the purpose of erecting these 
godowns. She now denies that she acknowledged the execution 
of both these documents before the Sub Registrar, but this 
admission is proved, and according to the rules and practice, 
I have not the least doubt that the substance of the transactions 
was explained to her including the recital that money has been 
advanced to her for this construction and that with full 
knowledge of this, she acknowledged execution. Therefore | 
think that her evidence is entitled to very little weight. 


Further she has not given a proper account of the means by , 


which she acquired money to build these godowns. She said 
that she obtained the necessary funds by lending out the rents 
which she had received. There is really no good ‘reason to 
doubt that she received satisfactory consideration, The 
Subordinate Judge practically puts the burden of proving 
consideration upon the plaintiff instead of putting the burden 
of proving want of consideration upon the defendant. Then 
as tothe question whether the suit mortgages are proved to 
have been duly attested, I think that the mortgages were duly 
proved, There were three attesting witnesses, Of whom two 
are dead and one was called as plaintiff's 2nd witness, The 
plaintiff himself as his 1st witness proves that both the docu- 
ments were „attested by the late Venkataswam: Naidu who 
was the Municipal Chairman of Bezwada. They bear his 
signature, Then we have to deal with the evidence of plain- 
tiff’s 2nd witness whom the plaintiff was bound by law to call 
under the provisions of S. 68 of the Indian Evidence Act, 
because if attesting witnesses are alive, at least one “of them must 
be called. That witness gives in examigation-in-chief clear 
evidence of attestation. He says “I attested both of them, and 
the executants (that is to say, the defence Ist witness and 
another) admitted receipt of the money...... ” “The ist defen- 
dant built godowns. I saw it...... The Ist defendant is an intelli- 
gent woman, She is conversant with business. The deeds 
were read out before the executants signed (or affixed marks.) 
I also asked them if the contents are true and correct. They 
said “yes.” Then he goes on to say what happened before 
the Sub Registrar. “I was an identifying witness before the 
Sub Registrar. These are Exs. A and B. Veeraraghaviah and 
Venkatasami are both dead, The Ist defendant affixed her 


mark and the late Venkatakrishniah signed in the two deeds in, 
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my presence. Venkatasamı was the manager of the Superin- 
tending Engineer's Office. I do not remember if I attested before 
the 1st defendant affixed her marks and Venkatakrishnayya 
signed the deeds.” No attesting witness affixes his mark 
before the signatories and the last silly answer does 
not in any way detract from the effect of his evidence 
in his examination in chief. As I have pointed vut 
the plaintiff had no choice about calling this man. He was 
bound to call him and he gave evidence in his examination-in- 
Chief which would support the plaintiff’s case. Then he was 
subjected to cross-examination and in my opinion his cross- 
eXamination shows that he had been got at, that he had arrang- 
ed to answer every leading question which was put to him -by 
the vakil on the other side in the affirmative and that it was 
easy for the vakil to put questions to him and get answers 
which, if believed, would put the plaintiff out of court so far 
as proof of attestation and execution were concerned and this 
is what happened, because in cross-examination he went back 
on what he had previously said. He said “I did not ‘see the 
plaintiff on either occasion. Nor did I see him at the Sub- 
Registrar’s Office. The executants did not tell me then that 
they received consideration.” (He said previously that they 
iold him so). “The 1st defendant said I may attest» because her 
son and she were both present then” (that is to bring the case 
within the definition of the Privy Council, that mere attesta- 
tion of mere acknowledgment is not sufficient). “ Venkatadri 
read out the deeds. But the Ist defendant kept gquite...... The 
ist defendant did not affix her mark and the late Venkata- 
krishnaiab did not $ign the deeds in my presence.” This is 
exactly the opposite of what he previously said. In my opinion 
he had clearly been got at and I am entitled to act upon his 
sworn evidence which he gave in examination-in-chief.  It,is 
admittedly his signature which he signed as an attesting witness. 
He swore that he was present and that the documents were 
duly executed and there is no reason to disbelieve him. The 
plaintiff's 3rd witness is certainly worthy of credit. The result 
is that I must hcld on the evidence of the plaintiff coupled 
with the evidence of his witnesses that the documents have 
been duly proved. ` 

It was contended for the appellant that uncer S. 68 of the 


* Indian Evidence Act it was enough to call one attesting witness 
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to speak to the execution of the documents only by the execu- 
tants and that there was no necessity to prove even ina mort- 
gage that the mortgage had been attested by a second witness, 
as required by S. 59 of the Transfer of Property Act and the 
decisions in Ram Dei v. Munna Lal 1 and Shib Dayal v. Sheo 
Ghulam 2 and Minor Venkata Reddi v. Muthu Pambula Natck 3 
appear to support that contention. It is unnecessary to decide 
that point now. But I desire to say with great respect that as 


at present advised I am unable to take that view. All that Ss. 68 
and 69 do is to impose a particular mode of proof and to require 


that certain documents shall be proved in a particular way and 
in no other way, that is to say, if one attesting witness is alive 
you cannot prove execution and attestation by other witnesses 
although you have them, without calling the attesting witness, 
and if no attesting witness is available then similarly S. 69 says 
that you cannot prove execution and attestation by other 
evidence unless yow prove the handwriting of at least one 
attesting witness, The other view would have the effect of 
dispensing with the proof of a necessary ingredient to the 
validity of a document. 

We have been referred to the common forms regarding 
proof of wills and in every case of proof, evidence is given not 
only of the execution but also of due attestation (See Forms in 
Tristram and Coote’s Probate Practice, 15th Edition p. 792). I 
am not inclined to think that these sections in any way dispense 
with the proof of what the law requires. All that they do is to 
apply the principle that you must prove a document by the 
best evidence, that is to say, when there are attesting witnesses, 
you must prove execution by calling at leasttone of them, and 
if they are not available, you must prove that the handwriting 
is that of one of the attesting witnesses. 

In the result, the appeal must be allowed and the suit 
decreed with costs throught. Time for redemption three months. 

With regard to the 2nd and 3rd defendants who claim by 
title arising before the date of the suit mortgages and have 
been exonerated from the suit in the Lower Court, they will 
not be affected by thé decree but they will have no costs. ` 

Krishnan, J. :—I agree. 


A. S. V. ——— Appeal allowed, 
1. (1916) I L.R. 39 All. f09. 2. (1916) I L. R. 39 All. 241, 


3. (1920) 39M. L.J 463, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA IYER AND MR. 
JUSTICE SPENCER. 


Vaidynathaswamy lyer ... Appellant” (2nd Plaintiff.) 
Y, 
Natesa Malavarayan and 
others ... Respondents (Defendants 2 to 12, 
15 to 42 and 44 to 65 and 
Plaintiffs 1 and 3.) 


Evidence Act—S 90—Document over 30 years old —Geutineness—Presum p- 
t son—Du1scretion as to—Eaei cise of—Piincsples— Discretion of Court below— 
Inter ference in appeal —Grounds. 


The presumption under S. 90 of the Evidence Act as to documents over 30 
years old has to be made with some care. In the case of registered documents 
such a presumption is very readily raised: and ın the case of other documents, 
unless by reason of the:r appearance or by reason of internal evidence there are 
gome cogent considerations which recommend them to the favour of the Court, the 
Court is not bound to raise such a presumption usually The discretion of the lower 
Court as to the raising of the presumption ought not to be interfered with in 
appeal, unless the reasons given by it are prima faore unsound. 

Their Lordships declined to interfere with the discretion of the Courts below 
in refusing to presume the genuineness of the alleged counterpart of a mortgage 
deed, though the Lower Appellate Court had made certain erroneous observaticns 
in its judgment. k 

Second Appeal against the decree of the District Court of 
Tanjore in Appeal Suit No. 378 of 1916 dated thè 27th day of 
August 1917, preferred against the decree of the Court of the 
Subordinate Judge at Kumbakonam ın O. S. No, 123 of 1913. 

A. Sundaram S. Srinivasa Atyangar and E. Sankeran Uuni 
for appellant? : 

V. C. Seshachariar and P. Vatdhinatha Ayar for respon- 
dents. i 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.:—The 2nd plaintiff is the 
appellant. The suit was brought for redemption of a mortgage 
effected under a document, the counterpart of which is alleged 
to be Ex. H, which is dated in 1824. 

The main question for consideration therefore is whether 
Ex. H is genuine. The Court of First Instance refused to 
presume under S. 90 of the Evidence Act that it was a genuine 
document and called for proof of the same and as no reliable 
proof was forthcoming that Court dismissed the plaintiff’s suit. 
a a 

* S, AD No. 870 of 1918. 4th April 192], ® 


` 
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The Lower Appellate Court confirmed the decree of the Court 
of First Instance on substantially the same grounds. The point 
therefore for decision is whether the Lower Court ought to 
have used the discretion vested in them by S. 90 of the Evidence 
Act in favour of the plaintiffs. ° 


It must be admitted that the learned District Judge has 
made certain erroneous observations in his judgment. lfa 
Court is prepared to presume the genuineness of a document 
under S. 90 of the Evidence Act, the question whether the 
endorsement of the Stai-p-vendor thereon sets out the true facts 
as to the name of the purchaser of the stamp and the object for 
which he wanted the stamped cadjan is not so much a question 
governed by S. 90 as by S. 114, an illustration to which *pro- 
vides that the regularity of official acts might be presumed. 
Then the Judge (probably misled by some arguments advanced 
before him) thought erroneously that the endorsement of the 
native Registrar who issued this and other stamped cadjans 
originally was the certificate of registration of the Registering 
Officer referred to in S. 9 of the Registration Regulation 17 of 
1802 and has made some observations on the erroneous basis 
that the document was registered two years after 1ts execution, 
whereas the document was not registered at all. Further the 
2nd plaintiff® character as shown by the result of prior litiga- 
tions was given too much weight in considering whether a pre- 
sumption under S. 90 ought to be raised or not with reference 
to Ex. H. Also the District Judge seems to have treated Ex. 
A which is a Registration copy of a still older doeument as not 
above suspicion and the reasons he gives for looking upon that 
document also with suspicion might not be quite satisfactory. 


But the main question in this case is whether the discre- 
tion vested in the Lower Courts as to the raising of the pre- 
sumption as to the genuineness of the document purporting to 
be over thirty years old, (Ex. H.) was used so unreasonably as 
to call for the interference of this court in Second Appeal. The 
presumption under S. 90 as to documents over thirty years old 
has to be made with some care. In the case of registered 
documents such a presumption is very readily raised ; and in 
the case of other documents, unless by reason of {heir appearance 
or by reason of internal evidence there are some cogent con- 
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the Court is not bound to raise such a presumption usually. In 
the present case the fact that the document, Ex. H, is written 
on a stamped cadjan of the value of two annas whereas a 
stamped cadjan of the value of Rs, 2 was required under the 
Stamp Law then .in existence (Regulation 13 of 1860) and the 
fact that the unusually long term of 70 years is mentioned with 
the added circumstance that it had not been produced in a 


former suit where it might be expected to have been produced 


seem to have weighed with the Lower Courts in not raising: the 
presumption. In Shaftg-tn-nessa v. Shaban Ali Khan | Their 
Lordships of the Privy Council refused to overrule the discretion 
of the Lower Courts in the matter of raising the presumption 
of genuineness in respect of an apparently very old document 
because the reasons given by the Lower Courts were not prima 
facie unsound, In the result I see no sufficient reason to 
interfere with the discretion of the Lower Courts, in the present 
case. I would therefore dismiss the second appeal with costs. 
Spencer, J. :—I agree and have nothing to add. 
A, S. V. Second Appeal Dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR, 





JUSTICE SPENCER. : 
‘Pusarapu Venkata Reddayya ... Appellant * (Plaintiff). 
y - 


Thoram Yarakayya and others ... Respondents (Defendants 19, 

. 1 10 4,.7,9, 10, 12, 13, 
20 to 24, 28, 29 and party 
respondent in the High 
Court.) 


Limitation Act—Art. 182, Cls. (5) and (1)—Excoution o f decree—Limtitation— 
Decree in favour of one person—Transfer of portions thereof to different persons 
Execution application by one of the transferees as regards portion of decree trans 
ferred to him—if saves limitation as regards other transfei eesin regard to their- 
portious of decree. 

Where a decree for partition of immoveables and moveables 1s passed in 
favour of one person only but is transferred to two different persons, the portion 
relating to immoveables being transferred to one, and that relating to moveables to 
the other, an application in accordance with law made by either transferee to the 
proper court for execution of his portion of the decrce or to take some step in aid 
of execution of that portion enures under Art, 182, C). (5) of the Limitation Act for 


* S. A. No, 2051 of 1920. 18th February, 1921, 
1, (1904) I. L. R, 20 All. 681, . 
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the benefit of the other transferee as regards the portion of the decree transferred 
to him. i , 

. The provisions of Cl (5) of Art. 182 ought uot to be restricted by extending the 
words of the Ist sentence of explanation (1) of the Article to cases where the decree 
though passed only in favour of one person is afterwards owned by more persons 
than one in severalty owing to the conduct of the original decree-holder or other- 
wise, 


Second Appeal against the decree of the District Court of 
Kistna at Masulipatam in A. S.No. 102 of 1915, preferred 
against the decree of the Court of the Subordinate Judge of 
Kistna at Ellore in O, S. No. 35 of 1913. 

The Court made the following 

Order :—For a satisfactory disposal of this case, it is neces- 
sary to obtain a finding from the Lower Appellate Court on 
issue II (a) in the suit, namely :— 

“Whether the ist dafendant’s rights in the properties 
decreed to him in O. S. No. 3 of 1897 on the file of the District 
Court, Godavari, have become extinguished by his failure to 
execute the said decree as alleged by defendants 1 to 3, 8 to 13, 
15 to 17, 19; 21 to 252” 

Further evidence on this point might be allowed to be 
adduced by both sides. 

The parties might also be permitted to adduce relevant 
further eviderece as regards the nature and the ‘dates of.the 
pleadings in the former partition suit and’ the District Judge 
will find on those points also, 

The findings will be submitted in eight weeks from the date 
of receipt of records in the District Court and ten tlays will be 
allowed. for filing objections. 

- [The Lower Appellate Court submitted “I would therefore 
find on the issue that the rights of the 1st defendant- Veera 
Subramaniam in the decree have not been extinguished by his 
failure to execute the decree in O. S. No, 3 of 1897 ”} 

P, Somasundaram for appellant. 

A, Krishnasanu Iyer, for 1 to 4, 7 to 9 respondents, 

K. Satyanarayanamurithi for 18th respondent. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J,:—The plaintiff is the 
appellant before us in this Second Appeal. He brought the 
suit as the assignee of a mortgage bond executed by the 
ist .defendant in 1889 in favour of the 29th defendant's father. 
The validity of the assignment itself was -questioned, but the 
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District Judge was justified in rejecting that plea as the assignor 
admitted the assignment. ; 

The suit was brought for sale of the 1st defendant’s rights 
in the mortgaged properties and the Subordinate Judge decreed 
tht suit, the 1st defendant’s interest being one-fourth share of 
the plaint properties as established in the preliminary decree 
for partition in a suit‘of 1897 brought by the 1st defendant as 
adopted son against the after-born natural son of his father. 
That decree for partition was dated in January 1902 and it 
decreed partition of the immoveable properties in A and B 
Schedules and of the moveables in C and D Schedules to the 
plaint. The 1st defendant transferred that portion of the decree 
which related to the immoveables in favour of one Seshamma 
and that transferee had kept alive at least her portion of the 
decree by successive applications till 19-4-1913, the present 
suit having been brought on the 23rd June 19153. 

The District Judge dismissed the plaintiff's suit on the 
ground that the 1st defendant had lost all rights in the mortgag- 
ed properties, that is, the one-fourth share in the lands decreed 
to him under the partition decree by his having allowed that 
decree (so far as the interests retained by him after assignment 
to Seshamma were concerned) by his not having made any 
application for the execution of that decree withir?the time pre- 
scribed by law. He further held that his rights were also barred 
by the adverse possession of the lands by his father’s natural son. 

This second ground of decision cannot be supported and is 
not relied on by the learned vakil for the respondent. 

Then as regards the first ground, Article 182 of the 
Limitation Act, clause (5), allows a decree-holder the right to 
execute his decree if within three years of the date of his 
application, there had been a previous application in accordance 
with law to the proper Court for execution, or to take some step- 
‘n-aid of execution of the decree. Seshamma was recognised 
as a decree-holder and she had filed an application on 
16-4-1913 for execution of a portion of the decree 
transferred to her and hence if sub-article 5 is construed 
according to the plain import of the language used in the 
sub-article, the 1st defendant was entitled on the date of this 
suit to apply fôr execution of the decree as regards the A and B 
schedule immoveable properties mentioned in the decree and 
the learned District Judge’s view that the Ist defendant’s right 
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to execute this decree had become barred seems therefore to be 
clearly erroneous. But it is contended that by reason of the 
Ist sentence in explanation (1) to Article 182, the Ist defen- 
dant cannot treat the application of Seshamma as an application 
made in accordance with law to enure for the 1st defendant’s 
benefit also. The Ist sentence is : “ Where the decree or order 
has been passed severally in favour of more persons than one, 
distinguishing portions of the subject-matter as payable or 
deliverable to each, the application mentioned in Clause (5) of 


this Article shall take effect in favour only of such of the said - 


persons or their representatives as it may be made by’. This 
clause, it must be admitted, does not in terms apply to the 
present case because the decree was not passed sevarally in 
favour of more persons than one. I do not think it is permis- 
sible to restrict the provisions of sub-clause (5) which are 
intended for the benefit of decree-holders by extending the 
words of the Ist sentence of explanation (1) to cases not 
falling within its exact language (as is sought to be done by the 
learned vakil for the respondent and as was sought to be done 
by the successor of the learned District Judge who decided the 
appeal in the Lower Court and submitted the findings which we 
had called for). The suggested extension implies that the Legis- 
lature intended that not only where the decree was passed 
severally in favour of more persons than one but also where the 
decree though passed only in favour of one person was after- 
wards owned by more persons than one in severalty owing toļ 
the conduct of the original single decree-holder or otherwise, the 
application mentioned in clause (5) should take effect in favour 
only of that person among those who afterwards became 
entitled-to own the deeree who made it. As I said, I am not 
prepared to so extend the effect of the explanation (1). My 
above view seems to be supported by the decision in Rama- 
samt v, Anda Pillai, } which is the judgment pronounced on 
review of the case decided in Ramasami v. Anda Pillai, 2. 

In the result, the District Judge’s decision is reversed and 
the decree of the Subordinate Judge restored with costs here 
and the Lower Appellate Court. Time for redemption is extend- 
ed by sıx months from this date. 

Spencer, J.—I\ agree. Second Appeal allowed. 

A. S V. _— ; 

1, (1801) I. L.R 14 Mad. 252, 2 (1890) I.L R. 13 Mad. 247. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR, JUSTICE 
SPENCER AND MR, JUSTICE KUMARASWAMI SASTRI. 


P.M. A. R. M. Muthiah Chettiar ... Appellant” 
v. 
Lodd Govinda Doss Krishna Doss Varu l 
and another ... Respondents. 


Civil Procedure Code,S. 146, O. 21, Rr. 15 and 16 and O. 22, R. 10— 
Construction of document—Whether\transfer of part of a decree or the creation 
of a mere right to sharen the amount thal might be realised -Contract Aot, 
S. 28—The right ofa part transferree of a decree to execule the decree—H1s 
right to intervene ina pending execution application by hts assignor—Civil 
Procedure Code O. 22, R. 10, whether applies to execution proceedings-Order 
purporling to be under O. 22,R 10, appealability of—Assignee of a deoree 
—Apphoation for execution by an assignee—Disoretion of Cour{—Civil Prece- 
dure Code, O. 21, R. 16—Inherent power of Court as to procedure where 
there are no speosfic rules in the Code. z 


L, the son of a mortgagee decree holder executed in favour of One, M a document 
the preamble of which stated that L bad agreed to assign to the share holder, M 
“ one eighth share or twelve and a half per cent of the decree amount together with 
the securities therefor and outstanding arrears of the ients and profits as standing 
on this day that may be realised (according to the accounts of the Taluk Office) for 
a consideration of 2,89,000,'’ The document proceeded to state that in considera- 
tion of the said sum, L assigned “ all the one eighth share in the abovasaid sum 
now owlng on the aid decree and of all other securities for the said decree amount 
to which L may be entitled. ’* There were also certain conditigns that execution 
proceedings were to be carried on in the name of L as hetetobefore and he was at 
liberty to continue the execution proceedings in E P. No. 145 of 1905 as he may 
think proper and be at liberty to enter into any compromise he thought fit If 
ithe execution proceedings resulted ina sale M was to be entitled toan eighth 
share of lands purchased by the decree holder himself or to an eighth share in 
the sale ee if the lands were purchased by strangers. A private sale of the 
property comprised in the decree was to be made on'‘consultation with M. 

On a construction éf the above terms, what is transferred is an eighth share 
of the decree and not simply a right to share in the amount that might be realised 
without the transferree having any interest in the decree itself. 


The latter portion of the deed does not amount to a covenant whereby the 
transferee precludes himself absolutely frown having anything to do with execution 
proceedings under all contingencies. It merely amounts to an appointment of L as 


the transferee’s agent to realise the amount under the decree and the agency is 
revocable at the will of M 


If the stipulations in question have the effect of restricting M absolutely from 
enforcing his rights in execution as a part transferree of the decree, they are void 
under S. 28 of the Indian Contract Act and are therefore no bar to the entertain- 
ment of an execution application by bim. 


Under the Code of Civil Procedure of 1908 as well as under the Code of 1882 
there can be a part transfer of a decree and the transferee of a part of a decree 


* L. P. A. No. 5 of 1620 6th April, 1921, 
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can apply to execute the decree. Hecanalso intervene ina pending execution 


application by the decree holder if it has not been properly conducted or prose- 


cuted by the executing decree-holder. 
Where an order is made by a judge purporting to act under O. 22,R 10 of 


the Code of Civil Procedure the order is appealable, as in cases properly falling. 
under O. 22, R. 10 of the Code. (dbdul Rahiman Saheb v, Ganuqpathi 


Bhathia (1) and Lakshmanan Chetty v. Ramanathan Chel ty (2) followed. 
Per the Cluef Justice and Spencer, J. (Kumaraswam: Sastri, J. dissenting.) 


The provisions of O, 22, R. 10 of the Civil Procedure Code apply to proceedings. 


in execution. 


Per Ktmarasam: Sasiri, J O. 22, R, 10 which expressly refers to 
assignments, creation or devolution of any interest during ‘'the pendency of a suit” 
iR terms excludes applications after a final decree has been passed The word 

“ pendency- of. a suit” mean the interval between the filing the plaint and the 
passing of a final decree. 

Per Spencer, J. A transferee decree-holder’s right of execution of the decree 
does not depend upon the discretion of the Court. Mollah v. Haidar Ali. 38 
Cal. 13 at page 21 followed. The discretion of the Court should be confined to 


laying down the conditions upon which execution should be allowed to proceed., 


There is no room for the exercise of the Conurt’s discretion ot herwise. 


Per Kumafasami Sastri, J. Where rights are conferred by the sections of 
the Code and no provision is made for a particular sec of facts, courts ought to 
| apply the provisions of the rules which are nearest in point with such modifica- 
tions as may be necessary and not refuse relief on the ground that the legislature 
has not made Provision for a particular case though within the generality of a 
section of the Code. The object of S. 151 is to give such powers to Courts and to 
prevenf failure of justice. 


Letterg Patent Appeal against the judgment dated 
28-1-1920 of the Hon’ble Mr. Justice Oldfield in Appeal 
Against O. 50 of 1919 preferred to the High Court against 
the order of the District Court of North Arcot dated 23rd 
December 1918 in E. P. No, 37 of 1918 in Q. S. No, 12 of 
1901, 


A. Krishnaswami Aiyar for the appellant. 


T. Rasigacharsar, K..Bhashyam Aiyangar, A, Ramachandra, 


Atyar and V. N. Venkatavaradachariar for respondents. 


The Court delivered the following 

Judgments :—The Chief Justice:—This is an appeal under the 
Letters Patent from a judgment of Oldfield, J. Seshagiri Aiyar, J. 
dissenting dismissing, an appeal from an order of the District 
Judgment of Chittor refusing the application of the appellant, 
who claims to be a transferee of a one eighth share in a mort- 
gage decree, to make him a party to the exegution proceedings 
on the mortgage decree in substitution of, or jointly with, the 
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decree-holder. The question has been raised whether any 
appeal Jay to the High Coart from the order in question. 


In making that order the District Judge purported to act 
under O. 22, R. 10’of the Code of Civil Procedure and, as 
orders under that rule are appealable, we are bound to entertain 
the appeal as held in Abdul Rahiman Saheb v. Ganapathi 
Bhattu | and Lakshinanan Chetty v. Ramanathan Chetty 2, 

In dealing with the appeal it will be convenient to consi- 
der in the first place whether under the present Code a 
decree can be transferred in part, and if so, whether the part 
transferee can be made a party to pending execution proceed- 
ings and allowed to execute if the transferor who has obtained 
an order for execution forbears to execute ; and secondly whe- 
ther there has been a part transfer of the decree in this case, 
and if so, whether the part transferee, the petitioner, is debarred 
by the terms of the deed of transfer from executing the decree 
or intervening in the execution. 

It was well settled under the Old Code that there could be 
part transfers of a decree, Kishore Chand Bhakatv. Gisborne & 
Co., 8 and.Endoori Venkataramaniah v. Venkatachaiamulu 4 and 
it was also settled that, one of several decree holders eould 
transfer his interest, Muthunarayana Reddi v. Balakrishna 
Reddi 5, I do not find any sufficient indication in thé new Code 
that it was intended to alter the law in this respect. On the 
contrary the present Code contains a new general S. 146 
enacting that, save as otherwise provided by this Code or by any 
law for the tinfe being in force, where any proceeding may be 
taken on application made by or against any person, then the 
proceeding may be taken or the application may be made‘by or 
against any person claiming under him. This general provision 
is to take effect unless it is otherwise provided inthe Code 
itself or by any law for the time being in force, and, even if ıt 
should be held that the part—transfer of a decree is not pro- 
vided for in thé rules, though it ıs not prohibited, that would 
not prevent due effect being given to such part transfers under 
this section itself which is wider than the rules if it can be 
read is authorising such a part transfer. The section should 
I think have a beneficial interpretation, and be read as 

1. (1900) I. L. R. 23 Mad. 517. 2. (1904) I. L. R. 28 Mad, 127. 


3. (1839), I. L. R. 17 Cal. 341 4. (1909) I. L. R. 33 Mad. 380. 
5. (189g) I. L. R. 19 Mad, 806 :6 M. L. J. 172 
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supplementing the rules, and, as a part transferee is a person 
claiming under a decree holder, I think it sufficiently au- 
thorises applications in execution by such a part transferee. 
Further S. 232 of the Old Code which was held to authorise such 
an application is reproduced in O. 21, R. 16, and the fact, that 
the case of the interest of any deciee-holder being transferred 
is now expressly provided for in the rule does not in my opi- 
nion show that part transfers are not covered by the rule, and 
still less that the rule prohibits an application by a part trans- 
feree of the decree so as to make S. 146 inapplicable. Reliance 
has also been placed for the appellant on O. 22, R. 10 (1) 
which provides that ın other cases of an assignment, creation 
or devolution of any interest during the pendency of a suit, the 
suit may, by leave of the court, be continued by or against the 
person to or upon whom such interest has come or devolved. 
On the other hand it has been contended that this order does 
not apply to proceedings ın execution. Generally an applica- 
tion for execution is a proceeding ima suit as held in Viru- 
pakshappa v. Shidappa and Basappa | and Shaik Davud Rowther 
v, Paramasamt Pillai 2 and 1 think that the present Code has 
been drafted on this basis. It expressly provides by O. 22, 
R. 12, that nothing in Rr. 3, 4 and 8 of that order which 
provide for abatements, shall apply to execution, and in O. 23, 
R. 4 that nothing in. that order shall apply to execu- 
tion, while it contains no such provision in O. 32 as to 
minors or persons of unsound mind which, must none the less 
be equally applicable to execution. l ‘ 


A further objection has been taken that an application 
in execution cannot bean application “during the pendency of 
a suit” within the meaning of O. 22, R. 10, but, if for the 
purposes of the order applications in execution are applications 
in suits, they must in my opinion equally for the purposes of 
the order be applications during the pendency of the suit. 

I do not, however, desire to rest my decision on this point 
because in my opinion the terms of S. 146 are wide enough to 
enable the court to recognize part transfers of a decree. 

Assuming that a decree may be transferred ın part under 
the present Code, the next questionis how is the part trans- 
feree to enforce hisrights. He is much in the position of a joint 
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Muthiah 
Chettiar 


and another. 


Wallis, C. J. 


‘Muthiah 
Chettiar 


T. 
Lodd 
.Govinda 


and another. 


Wallis, C~]. 





320 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLI. 


decree holder under O. 21, R. 15 but does not come within 
the words of that rule, as the decree has not been passed in 
favour of more persons than one. R. 15 provides that where 
the court allows one of several decree holders to execute, it 
shalł make such provision as it may deem necessary for protect- 
ing theinterests of persons who have not joined in the applica- 
tion. It must also, it seems to me, have jurisdiction to allow 
such other decree holders to intervene in a pending execution 
if it is not being properly conducted and must also have juris- 
diction to allow a part transferee of the decree so to intervene, if, 
as alleged here, the executing decree holder is not duly prosecut- 
ing the execution. It would be a very unsatisfactory state of 


-the law if a decree holder who has obtained valuable consider- 


ation for a part transfer of the decree were to be at liberty to 
abandon or delay the execution of the decree and defeat the 
right of the transferee. 

These being the general questions of law arising in the 
case, the next question is whether the deed is a transfer of part 
of the decree. It recites that the decree holder has agreed to 
assign a one-eighth share of the decree amount together with 
the securities therefor and goes on to provide that in considera- 
tion of Rs. 2,89,000 he assigns “all that 1/8th share in the 


, above said sum now owing on the said decree.” «This in my 


opinion is a clear assignment of 1/8th of the decree. There is 
a further assignment of one eighth share of the rents and profits 
of -the mortgaged property which were in possession of the 
assignor decree holder as mortgagee, but these provisions do 
not affect the assignment of part of the decree. ` 

Lastly, we have ‘to consider the provision that the execution 
proceedings shall be carried on in the name of the said Mr. 
Lodd Govindoss (the transferor) as hereto-fore and the 
said Mr. Lodd Govindoss shall be at liberty to continue the 
execution petition No, 145 of 1905 inthe District Court of North 
Arcot as Mr. Lodd Govindoss may think proper and Mr. Lodd 
Govindoss shall be at liberty to compromise the matter in the 
course of the said execution proceedings in any manner as he 
thinks proper. ` I am unable with great respect to agree with 
the conclusion of Oldfield, J. that these provisions show that it 
was intended not*hat there should bea part transfer of the 
decree, but only a transfer of a right to share in any sum that 
‘Lodd Govindoss might choose to recover under the decrees On 
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this question I entirely agree with the observations of Seshagiri 
yer, J. Assuming the appellant to be a part'transferee of the 
decree, there remains.the more difficult question as to the effect 
of the stipulation that the transferor is to continue the execution 
proceedings as he may think proper Seshagiri Aiyar, J., was of 
opinion that these stipulations merely established a ‘revocable 
agency which.the appellant was at liberty to revoke. It has also 
been argued before us that, even if this be not so, and the stipula- 
tion goes further and prevents the appellant from intervening in 
the execution, it would be invalid as opposed to the provisions of, 
S. 28'of the Indian Contract Act that “every agreement by which 
any. party thereto is restricted absolutely from enforcing his 
rights under or in respect of any contract by the usual legal 
proceedings in the ordinary tribunals’ is void to that extent. 
If the stipulations in question have the’effect of restricting the 
appellant absolutely from enforcing his rights in execution as a 
part transferee of the decree, I am of opinion that they are void 
under the section and are no bar to the entertainment of the 
present application if a proper case is made out. 

Subsequent to the transfer the transferor decree holder ın 
my opinion ıs ın the same position as a joint decree holder who 
has been allowed to'èxecute under O. 21, R. 15. .As.I have 
already said, I think the other joint decree holders have:a 
right to ask to be allowed to intervene at. any stage of the 
execution if their interests are not adequately .protected and 
I think that equally in the present case the appellant -the 
part transferee should be allowed to intervene and even given 
-the conduct of the execution proceedings if a proper case is 
made out. As the District Judge has not dealt with this aspect 
of the case I would allow the appeal, set aside the order and 
remand the'case for disposal according to law in the light of 
the above observations. Costs to abide. 


Spencer, J. :—I agree that the. Judgment of Seshagiri Aiyar, 
J., who was for allowing the appeal against the District Judge’s 
order refusing leave to the transferee, Muthiah Chetty to con- 
‘tinue the pending execution proceedings in E. P. No, 145 of 
1905 should be upheld in this Letters Patent Appeal. 

Oldfield, J., who! differed from him, did" so“for three main 
-reasons, which are (1) that in his opinion thesappellant had not 
obtained a transfer Of the decree (2)’ thaf.the District Judge’s 
exercise of discretion should not be interfered with and (3) 
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that the Civil Procedure Code does not provide any procedure 
for allowing a transferee ofa partial interest in a decree to 
carry On pending execution proceedings commenced by his 
transferor, 

e On the first seid he was of opinion that under the terms 
of the indenture the appellant obtained only the right to re- 
‘cover his share from the fund composed of realisations under 
the decree or the profits of management as that fund might 
come into existence, 

Now the indenture provides for the assignment to the 
shareholder of “one-eighth share or 124 per cent of the decree 
amount together with the securities therefor and the outstand- 
ing arrears of rents and profits as standing on the date of the 
agreement that-may be realized.” i 

A fund implies collections and its existence might be gather- 
ed from the creation of rules for its formation, its management, 
and the custody of cash belonging to it, but the indenture is 
singularly silent on such subjects. The -agruments advanced 
by Mr. K. Bashyam Iyengar on behalf of the respondent, really 
amount to this, that there was atransfer of the debt without 
a transfer of'the decree. That isan impossible position for 


‘as soon as the decree was passed the debt became merged in it 


and ceased to exist independently of it. I considg, that under 
the indenture there was a transfer of a fraction of the decree 
amount and of a further interest in the decree holder’s right to 
enjoy the rents and profits from villages mortgaged to Lodd 


Govindoss. 
can see no objection to the assignee of a portion of a 


decree being allowed to come in and execute ıt on behalf of 


himself and his co-decree-holder under O. 21, R. 16 of the 
Code of Civil Procedure provided that the Court imposes under 
rule 16 such terms for the conduct of the execution proceedings 
as may be necessary for the protection ofthe interests of others, 
such as a direction for payment into court of sums realized 
under the decree. Kishore Chand Bhakat v. Gisborne- & Co. ! 
Muthu Narayana Reddi v. Balakrishna Reddi *, Endoort Venkata- 
ramaniah v. Venkatachalamulu * , Gyamanee v. Radha Raman +, 
are decisions which support this, view ; and Devar Buksh eee 
v. Fatik Jali 5, shows that no P should be made in this 


1. (1889) I. L. R. 17 Cal. 341, 2. (1896) I. L, R. 19 Mad. 308. 
3, (1909) I. L, R. 33 Mad, 80. 4, (1879) I. L. R. 6 Cal, 892, 
6, (1898) I. L. R. 26 Cal. 260 a: page 253, 
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connection between the institution of execution proceedings 
and the continuation of such proceedings already begun by the 
assignor decree holder which are still pending. 


On the second point I am of opinion that the transferee 
decree holder’s right of execution should not have been made 
to depend upon the discretion of the Court (See Asad Ali Mollah 
v. Haidar Ali 1, where the change of language between S. 232 
of the Code of 1882 and Order 21, Rule 16 by the omission of the 
words “If that court thinks fit” is alluded to). The discretion 


of the court should be confined to laying down the conditions“ 


upon which execution should be allowed to proceed. There 1s 
no room for the exercise of the court’s discretion otherwise. I 
further think that if the District Judge’s grounds for the ex- 
ercise of his discretion appear to be ill founded the appellate 
court should in any case interfere. We have herean assertion 
on oath by the appellant that the respondent, Lodd Govindoss, 
is improperly delaying execution, which has not been con- 
tradicted or shown to be false. I think that Lodd Govindoss 
was the agent of the appellant under the agreement for recover- 
ing what was due as the appellant’s 1/8th share in the decree 
and the sale proceeds of the mortgaged properties, and that 
uuder Ss, 28 and 203 of the Contract Act, the appellant 
was at liberfy to revoke the authority he gave in the indenture 
to his agent for carrying on execution proceedings in his own 
(agent’s) name if he acted prejudicially to his (principal’s) 
interest in respect of his one eighth share. 


On the last point,. the general provisions of S. 146 of 
the Code of Civil Procedure and the special provisions of 
O. 22, R. 10 as to devolution of interest during the pendency 
of a suit appear to be ample authority for permitting the assig- 
nee decree holder to continue the pending execution proceed- 


ings. Although O. 22 is headed Death, Marriage and. 


Insolvency of parties, the use of the word. assignment, in rule 
10 implies that transfers of interest nier vivo are included. 


The observation though obiterin Midnapore Zemindari 
Co. Lid., V. Naresh Narain Roy ? that the express exclusion by 
R, 12 af the application of Rr. 3, 4, and 8 of O. 22 from 
execution proceedings implies that ihe remaining rules are ap- 
plicable even in execution commends itself to my mind. In the 
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note to R. 12 in Amir Ali’s Civil Procedure Code there is.an 
observation to the same effect. The observation in Stlarama- 
swami v. Lakshminarassnha 1 that rule 10 would not apply to 
devolution ôf interest after the termination of the suit was one 
made with strict reference to an appeal. The learned judges held 
S. 146 would cover even appeals. I have already dealt with 
the objection that the assignment to the appellant was not of 
the decree holder’s entire interest. The result is that the appeal 
succeeds and the case must go back to the District Judge for 
‘passing orders under O. 21, R. 15 (2) and 16 Costs to abide. 


- Kumaraswami Sastri, J]. :—This appeal arises out of a 
difference of opinion between Oldfield, J., and Seshagiri Aiyar, 
J., as to the right of the appellant who claims to be a transferee 
of part of a decree to come on record and to continue execu- 
tion proceedings. The decree is a mortgage decree for 
21,000 rupees passed in favour of the respondent’s father who 
was a mortgagee in possession, on the 29th September 1903 in 
respect of which execution proceedings were filed by the 
decree holder on the 13th December 1905 and on the decree- 
holder’s death continued by the respondent his son. On the 
lst October 1917 the respondent executed an indenture in 
favour of the appellant which, appellant contends transferred 
to him an eighth share in the amount secured by the decree for 
a consideration of 2,89,000 rupees and which respondent states 
was only an assignment of an eighth share of the sum that 
might be ultimately realised. The appellant on the strength 
of the deed applied to the District Court to be brought on 
record as assignee @ecree-holder and to execute the. decree 
either in substitution of or jointly -with the respondent. ‘t 
was alleged that the respondent was conducting execution 
proceedings in a manner prejudicial to the appellant. The 
application was opposed by the respondent on the ground that 
he was not entitled to apply for the relief claimed. The 
District Judge held that there was a transfer of an eighth share 
in the decree but that appellant was not entitled tothe relief 
claimed asthe deed of transfer stipulated that execution pro- 
ceedings were to be carried on by the respondent and that as 
there was a contract that he would not join in the execution 


proceedings. He did not go into the allegations made against 
. a ee es See 


} (1917) I L R 4i Mad. 610, 
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respondent but contented himself with stating that the 
-holder of a 7/8th share would not act in a manner prejudicial 
to the appellant who had an eighth share only. 

On appeal Oldfield, J., was of opinion that the appellant was 
not in law entitled to the relief he claimed while, Seshagiri 
Aiyar, J., took the contrary view. I agree with the view taken by 
Seshagiri Iyer J. 

So far as the indenture dated the ist October 1917 is 
concerned, I am of opinion that it is an assignment of an eighth 
share in the decree. This preamble distinctly states that Lodd 
Govindoss “has agreed io assign to the share-holder P. M. A. 
Muthiah Chettiar one eighth share or twelve and half per cent. 
of the decree amount together with the securities therefor and 
the outstanding arrears of the rents and profits as standing on 
this day that may be realised (according to the accounts of the 
taluq office) for a consideration of 2,89,000.’”’ The deed proceeds 
to state that in consideration of'the said sum Lodd Govindoss 
assigned “all the one eighth share in the above said sum now 
owing on the said decree as hereinbefore mentioned and one- 
eighth share of the arrears of rents and profits now due and 
may be realised on the said decree and of all other securities 
for the said decree amount to which Mr. Lodd Govindoss may 
be entitled”. eThe transfer was subject to certain conditions. 
Execution proceedings were to be carried on in the name of 
Lodd Govindoss as heretobefore and he was at liberty to 
continue the execution proceedings in E. P. No. 145 of 1905 
as he may think proper and be at liberty to enter into any 
compromise he thought fit. If the execution proceedings 
resulted in a sale the appellant was entitled to an eighth share 
of lands purchased by the decree-holder himself or to an eighth 
share in the sale proceeds if the lands were purchased by 
strangers. A private sale of the property comprised in the 
decree was to be made on consultation with- Muthiah Chettiar the 
transferee. I think it is clear from the terms that what was trans- 
ferred was an eighth share of the decree and not simply a right 
to share in the amount that might be realised, the transferee 
having no interest in the decree itself. The preamble is clear and 
refers to the transfer of an eighth share of the decree. The clause 
allowing the transferor to continue execution peoceedings in his 
name and giving him power to compromise are explainable by 


the fact that the transferor retained 7/8th share in the decree ` 
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and wanted to secure a predominating right in realisation. If 
all that was transferred was only a share in the fund that might 
be ultimately realised nothing would have been easier than to 
have said so. The whole tenor of the'document shows that it 
waethe 1/8th share in the decree that was transferred. 


I do not think there is anything in the provisions in the 
Civil Procedure Code prohibiting the transfer of apart of a 
decree. In Kishen Chand Bhakat v. Gisborne and Co.,1a 
décree-holder assigned a twelve annas share of the costs award- 


ed to him and the transferee applied for the execution of the 


decree. It was contended on appeal that as the transferee 
purchased only a portion of the decree he had no right to be 
substituted in place of the decree holder and permitted to 
execute. It was held that there was no prohibition in the 
Civil Procedure Code against the transferee of a part of the 
decree executing the decree subject to any equities which the 
judgment-debtors may have against the original decree-holder 
and subject to the interest of the original decree-holders retain- 
ed by them being safeguarded. 


In Muthu Narayana Reddi v. Balakrishna Reddi ? it was 
held that there was no prohibition against one of several decree 
holders assigning his interest in the decree and the assignee 
applying for execution. In Endoori Venkataramanaiah v. 
Venkatachalamulu 3 a decree-holder who obtained a decree for 
maintenance transferred it in so far as it related to the arrears 
accrued due. It was held following Kishen Chand Bhakat v. 
Gisborne and Co.) and Muthunarayana Reddi v. Balakrishna 
Reddi 2 that the assignment of part of a decree was valid and 
the transferee of such part could execute the decree. 


If a transferee of a part of the decree can apply to execute 
a decree he is equally entitled to apply to continue execu- 
tion proceedings already instituted by his transferor. In Dawar 
Buksh Sirkar v. Fati Jalt * it was held that an assignee pending 
execution proceedings can continue the execution proceedings 
as there was nothing in the Code to prevent the Court from re- 
cognising the transferee as the person to goon with the execu- 
tion in cases where there was an assignment pending execution 
proceedings. In.fact to hold otherwise would lead to great 


1, (1889) I, L. R. 17 Cal 341, 2. (1890) I. L: R. 19 Mads, 306, 
8 (190% I, L.R 33 Mad 80, 4 (1898) I L. R; 26 Cal. 250. ° 
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hardship and necessitate proceedings being commenced de 
novo, A fresh application may also be barred. 

I see nothing in the present Code of Civil Procedure 
preventing a transferee of part of a decree from applying to 
the court to bring him on record in the execution proceedings 
and allowing him to execute the decree either along with or 
in substitution for. the decree holder. S. 146 of the Code 
is very general and provides that, where proceedings may be 
taken or applications made by or against any person then the 
proceedings may be taken or the application may be made by, 
or against any person claiming under him. Order 21, Rule 15 
provides for applications for execution by one or more joint 
decree holders in case where a decree has been passed jointly 
in favour of one or more persons, Rule 16 provides for the 
interest of any decree holder in the decree being transferred 
and empowers the court to execute the decree on the appli- 
cation of the transferee in the same manner and subject to the 
same conditions as if the application was made by such decree- 
holder. | l 
= If assignment of part of a decree 1s valid 1 do not see why 
the assignee should not apply to be allowed to execute the decree 
jointly with the decree-holder interested in the remainder on 
the analogy of a joint decree-holder applying for execution 
under R. 15. The words of S, 146 whichare very general 
‘do not prohibit this and so long as there is nothing in 
O. 21, Rr. 15 and 16 cutting down the right, S. 151 will 
empower the court to grant relief by applying pripciples analo- 
gous to Rr. 15 and 16 and give him relief even assuming that 
the rules would not in terms apply. Where wights are conferred 
by the sections of the Code and no. provision is made for a 
particular set of facts I think courts ought to apply the pro- 
visions of the rules which are nearest in point with such 
modifications as may be necessary and not refuse relief on the 
ground that the legislature has not made provision for a parti- 
cular case though within the generality of a section of the Code. 
The object of S. 151 is to give such power to courts and 
to prevent a failure of justice. In casesof transfer of part of 
a decreé pending execution 1 think the proper course ıs to 
allow the transferee to be brought on recprd in execution 
proceedings and to. treat further proceedings as if it was a joint 
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Muthiah does- not apply to execution proceedings owing to the rule 
Chettiar . RE : 
s. referring to pending. suits I do. not see why the -same 
Boe principle should not be applied. During the pendency of the 
Doss suit a transferee of the whole or any part of the interest of 
and another. the gjaintiff or one of the plaintiffs is entitled to be brought 
Kumara- on record and there is no reason why a transferee pending 
swami ; e : ie at e 
Sastri, J execution proceedings should not be given similar relief 


especially as the transferee can only work out his rights by 
execution and a denial of the right simply because an execution 
»petition by his transferor was pending would ‘lead to grave 
hardship in case the transferor is negligent or hostile. The 
present Code gives the Court no discretion to allow a joint 
decree holder to come on recòrd and execute the decree. It 
‘will of course be open to the court to give the conduct of the 
proceedings to such of the petitioners as it might think fit 
after taking proper steps to secure the interest of the others. 
The legal right of the petitioner to join an execution ` 
proceeding being in my opinion clear the question is whether 
the terms of the deed of transfer in his favour preclude him 
from exercising the rights. The clause in the deed relied on runs 
as follows :—“That the execution proceeding shall be carried 
on in the name of the said Mr. Lodd Govindoss as before and 
that the said Mr. Lodd Govindoss Krishnadoss shall be at liberty 
to continue the execution petition No. 145 of 1095 in the Dis; 
trict Court of North Arcot as Mr. Lodd Govindoss Krishnadoss 
may think proper and Mr. Lodd Krishnadoss Govindoss shall 
also be at liberty to compromise the matter in the course of 
the said execution proceedings in any manner as he thinks pro- 
per.” I am of opinidn that this clause does not amount toa 
negative covenant whereby, the transferee precludes himself 
‘absolutely from having anything to do with execution proceed- 
ings under all contingencies. It merly amounts to an appoint- 
ment of Lodd Govindoss as the transferee’s agent to realise the 
amount under the decree. It is not an agency coupled with an 
‘interest as Lodd Govindoss had no lien, charge or other 
interest in the eighth share transferred to Muthiah Chettiar. 
His intérest is’ only in the 7/8th.share not transferred. An 
arrangement between co-owners whereby one person is em- 
powered to do*certain acts for the benefit of all of them would 
_hot make the agency one coupled with an interest so as to 
~maketit, ‘irrevocable if his conduct is prejudicial’ to the other 
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co-owners. The agreement that Mr. Lodd Govindoss was to 
continue the execution proceedings in his own name would no 
doubt be an important factor in determining who should be given 
the conduct of the execution proceedings, but I do not think it 
is an absolute bar to the transferee applyitm to be added asa 
party to the execution application in case he shows that he 
would be otherwise prejudiced, Even if the agency is one cou- 
pled with an interest there is nothing to prevent the principal 
from acting where the agent refuses to act or acts in a manner 
which is prejudictal to the interest of the principal especially 
when such a course, is not required to safeguard the agent’s 
interests owing the conflict between the interests of the principal 
and agent. An agent coupled with an interest is as much bound 
to act bona fide and in the interests of his principal as any 
other agent. The clause giving Lodd Govindoss the absolute 
discretion to compromise would be unaffected by any orders 
bringing the petitioner on record in execution proceedings as 
there is nothing to prevent Lodd Govindoss from entering into 
a compromise. So long as there is no fraud or collusion the 
court will record the compromise and would disregard any 
objection of the transferee who under the deed of .transfer in his 
favour has deprived himself of the right to object to bona fide 
compromise ef the claims under the decree. 

If the clause as to Lodd Govindoss continuing execution 
proceedings in his name amounts in law to an absolute prohibi- 
tion of.the transferee from executing, I think the clause would 
be invalid as falling under S. 28 of the Contract, Act which 
renders every agreement by which a party thereto is restricted 
absolutely from enforcing his rights under or in respect of any 
contract by the usual legal proceedings in the ordinary 
tribunals void unless it can be brought under the exceptions 
tu the section. The only way to realise by legal proceedings the 
fruits of a decree which has been transferred is by execution 
and when there has been an absolute transfer any direction 
that he shall not execute the decree under any circumstances 
would be a restriction repugnant to the interest created and so 
inoperative. 

It was contended by appellant during the course of the 
argument that O. 22 R. 10 applied to exeoution proceed- 
ings and,reference was made to the fact that rule 12 provides 
that nothing in rules 3,4, and 8 shall apply to proceedings in 
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execution of a decree or order thus making the other rules 
applicable. Reliance was placed on Midnapore Zemindart Co. 
v. Naresh Narain Roy 1 where Casperz and Sharfuddin JJ. 
observed `“ The present Code (Order 22 rule 12) seems to imply 
byethe principle of exclusion that all the rules of that Order 
except rules 3,4 and 8 are applicable to proceedings in execu- 
tion of a decree or order, and we are inclined to think that R. 
10 is so made applicable.” These observations were obiter as the 
learned Judges began by stating that as the case was one not in 
execution of a decree it was unnecessary to decide the point. 
Reliance has been placed by the respondent on the decisions 
passed under the corresponding section in the Act of 1882 and 
to Manmotha Nath Mitter v. Rakkal Chandra Tewary 2 and to 
Sitaramaswami v. Lakshmi Narasimha ® where it was held by 
Seshagiri Iyer and Napier JJ following Subbu Pillai v, Ranga- 
swamy 4 that O. 22 R. 10 does not apply to applications after 
the termination of the suit. I am of opinion that O, 22 R. 10 
which expressly refers to assignments, creation or devolution of 
any interest during the pendency of a suit in terms excludes 
applications after a final decree has been passed, The words 
“pendency of a suit,” mean the interval between the filing of a 
plaint and the passing of a final decree. It is no doubt true 
that applications for the execution of a decree ame proceedings 
in the suit itself (Virupakshappa v. Shidappa and Bassappa °), 
but in order to bring the case within O. 22 R. 10 the applica- 
tion should be in a pending suit. I do not think that the.fact 
that only Rg 3,4 and 8 are referred to in R. 12 would make 
R., 10 applicable if the wording of the rule necessarily renders 
it inapplicable to execution proceedings. As a decree for any 
deficiency that may arise has been passed in the present case 
which was decided before the present Civil Procedure Code was 
passed it is unnecessary to consider if in mortgage suits the 
suit can under O. 34 of the present Civil Procedure Code be 
considered as pending till the last of the decrees contemplated 
by it has been passed. 


It has been argued that if R. 10 does not apply there will 
be no appeal from the order of the District Judge to the High 
Court. As the District Judge purported to act under O. 22 

1, (1911) L L. R. 89 Oal, 220, 2, (1911) 14 Cal W, N. 762. 


3, (1917) 1. L. R. 41 Mad 610, 4, (1917) M. W. N 306 
5, (1907) I. L. R. 26 Bom 109. 
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R. 10 and rejected his application an appeal will lie 
even if the court thinks the rule inapplicable. In Abdul 
Rahiman Sahib v. Ganapathi Bhattu\ it was held by Sir 
Arnold white C. J. and Subramaniya Iyer J that the facts that 
the District Judge had no power to pass an order undera 
particular secticn does not bar this court from treating this 
order as having been passed there-under for the purposes of 
of entertaining an appeal against the order and reference was 
made to the decision of the Privy Council is Hurrish Chunder 
Chowdhury v, Kali Sundari Debi 2, A similar view was taken in 
Lakshmana Chetty v. Ramanathan Chetty 3. The application is 
in substance one by a representative of the decree-holder to ex- 
ecute the decree and the relief claimed is against the judgment- 
debtor. The application is one to execute a decree, I do not 
think it matters from whom the objection proceeds, As the 
case falls under S. 47 of the Code the order is by virtue of the 
definition of decree in S. 2 appealable as a decree, 

The appellant has made several allegations to the effect 
that the respondent has been acting in a manner prejudicial to 
his interest. These allegations have not been gone into by the 
District, Judge who disposed of the case on the ground that the 
appellant was precluded by the terms of the deed of assign- 
ment from making the application. The remark of the Judge 
that it is improbable that the respondent will act in a manner 
prejudicial to the recovery of the amount due under the decree 
as he has a predominating interest is hardly a finding on the 
facts alleged on a consideration of the evidence *before him. 
As respondent is in possession and enjoying the rents and 
profits of the mortgaged property it may well be in his 
interests to delay execution as long as possible while he puts 
off the appellant’s claims, , 

I would reverse the order of the District Judge and 
directthat the application of the petitioner be disposed of 
according to law in the light of the observations in the judg- 
ment. Costs to abide and follow the result. 


C. A, S. Appeal allowed and case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE ABDUR RAHIM AND MR. JUSTICE 
ODGERS. 
Rangachariar ... Appellant * (Plaintiff). 
e v. z 
Doraswami Reddy and others ... Respondents (Defendants.) 
Madras Estates Land Act—S. 40—Conmutation of rent—Basis of— ` 


sangas hariar Kanganam—Amount of—Deduclion for—Proprietry—Lands in shrotriem vlage 
—Waram system, including payment of Kanganam, prevalent for long time— 


Doraswmi 
Reddy Effect. 
and others. « In a suit for commutation of rent in regard to lands in a shrotriem village, in 


which the ryots had the occupancy holdings, and for which they had paid waram 
including the Kanganam, for a long time held thatthe lower courts were wrong 
in deducting from the total outturngs of the various fields 4 p c. for Kanganam in 
order to atrive at the amount of yield on which the money rent was to be calculated, 


Second Appeal against the decree of the District Court of 
Chingleput in A. S. No. 341 of 1918 preferred against the 
decree of the Court of the Sub-Collector of Chingleput Division 
in Summary Suit No. 251 of 1913. 

T. V. Muthukrishnaier for appellants. 

T. R. Ramachandrater and T. D. Srinivasachariar for 
respondents. 

The court delivered the following 

Judgment :—None of the grounds sought to be urged 
before us were raised in the Lower Appellant Cowt. Therefore 
the appeal 1s dismissed with costs. 

_ MEMO OF OBJECTIONS. 

Two points are raised by Mr.T. R. Ramachandra Iyer 
in his memerandum of objections in this case. The frst 
is that the lower courts were wrong in allowing commuta- 
tion at the rate ef annas 4 only for the punja lands in 
question on the ground that plaintiff in his plaint admitted he 
was liable to pay Rs. 1-4-0 per acre. Weare not inclined to 
allow.this objection as we do not think the plaintiff did so 
admit his liability, He says in para 8 of the plaint that he has 
been paying Rs. 1-4-0 for A schedule lands and “cannot afford 
to pay more than the said rates with regard to B schedule lands 
also.” This does not in our opinion amoint to an admission that 
he is liable to pay Rs, 1-4-0 for B: schedule lands. This objec- 
tion is therefore dismissed. 

The second objection isthat the Lower Courts were 
wrong in deducting from the total outturns of the various fields 


*S. A, No, 1885 of 1919. 8th October 1920, 
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4 percent for kanganam, in order to arrive at the amount of 
yield on which the money rent was to be calculated. 

Kanganam is a portion of the produce set aside for the 
landlord for his supervision at the time of division of the har- 
vest. The plaintiff says he hds been paying waram in regpect 
of the suit lands for 30 and 40 years and he was presumably 
being paying the kanganam for a like period. Rent is defined 
by S. 3 (11) of the Madras Estates Land Act as “ whatever is 
lawfully payable in money or in kind orin both to a land- 
holder for the use or occupation of land. ” Rent also includes 
for the purpose of certain specified sections “‘any local tax, cess 
fee, or sum payable by aryot as such in addition to the rent 
due in respect of land according to law or usage having the 
force of law, and commutation of rent payable in kind to a money 
' rent is controlled by S. 40. S. 51 gives the contents of the patta 
and muchilika and includes the aforesaid tax, cess, fee etc., 
payable with the rent. 

The learned vakil for the appellant argues that as the former 
rent in kind was only payable out of the balance of the out- 
turn after the kanganam has, been divided and given over to 
the landlord, commutation must be confined to the amount or 
value of that balance, In other words the contention 1s that the 
average monetary value of the crop after deducting the kanga- 
nam is the money rent payable, on the ground thatit is only 
the balance that has been paid as rent foruse and occupation 
of the land. This I think involves a fallacy. The wording 
of S. 3 (11) is “lawfully payable’ not what has been paid. 
Moreover this argument overlooks the fact that while the 
sharing system prevailed the portion of theproduce constituting 
the Kanganam belonged exclusively to the Respondents and 
further if this 1s left out of account in assessing the money rent 
payable, there will be a portion of the produce of the land 
which is not assessed to rent, after the kanganam has ceased 
to be payable. This does not seem reasonable or might. The 
patta would under S. 51 containthe kanganam unless it was a 
mere volountary payment. We have examined the record and 
the judgment in second appeals Nos, 2057 and 2066 of 1912 
where Seshagiri Iyer and Kumaraswami Sastri JJ held that 
Kanganam in respect of Samudayam lands was not recoverable 
in a rent suit, as it was in reference to land of that character 
therély a voluntary payment. That was a case-of “communal 
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lands, as stated paying a money rent, and kanganam being inci- 
dent to a waram tenure was held not payable there being as 
pointed out by the collector, no necessity for any supervision 
at harvest in the-case of those lands. 

{n the case before us, the village is a shrotriem village and 
the ryots have the occupancy holdings therein, and have been 
paying varam for a very long time past. 

We do not think therefore that the unreported case has any 
bearing on the present and we would allow the contention of 
the respondents and vary the decrees below by directing the 
calculations to be revised by restoring the 4 p.c. deductions made 
on account of kanganam, We make no order for costs on the 
memorandum of objections. Second Appeal dismissed, 


Memorandum of objections allowed in part, 








A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE SADASIVA AIYAR AND MR. JUSTICE 

SPENCER, 

Mr. A. V. Balakrishna Menon, Offi- 


cial Receiver, South Malabar. ... Appellant * (Plaintiff.) 
v. 
Thirunilai Grama Veeraraghavan 


Patter’s children. Rangan Pattar 


e 

(family manager) and others ... Respondents (Defendants.) 

Lamttatown Act Art, 11, 18, 62 and 12Q0— Prope: ty of ai tsolvent under at- 
tachment—Appltcation by an Official Receiver praying that property may be 
treated as vested in himself and as not avaslable to the attaching creditor solely 
—Whether appircagon one under O 21, R 58 to 68 or O. 38 R. 8-—-Suut to set aside 
the order—Article of the Limitation Act applicable—Monéy paid over to the 
attaching decres-holder—Surt to recover amount paid over—Limitalion Act, 
Art, 62. 

- An application by an Official Receiver to the Court which had attached the 
property of an insolvent atthe instance of a creditor praying that the property 
may be treated as property vested in fhe Official Receiver and as therefore not 
available to the attaching creditor to satisfy exclusively his claim under the decree 
is not an application falling under tae terms of O 21, Rr 68 to 63 or under O 38, 
R. 8 or S. 78 of the Code of Civil Procedure and an order on such application 
does not require to bs set aside by a suit brought within one year thereof under 
Art, 11 or 18 of the Limitation Act. 

Ganga Din v. Khushali (1) doubted. 

Art. 13 of the Limitation Act does mot apply to cases of suits to set aside 
orders passed on miscellaneous applications in the course of execution proceed- 
ings, (which are proceedings in suits) ` 

Kishor: Lal v. Kubar Singh (2) not followed. 

* Appeal No. 208 of 1920. i < Il=5—1921. 

. 1.. (18857 I. L. R. 7 All. 702. 2. (1910) I. L. R. 8 3AIL 93. ° 
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A suit to set aside an order on the above application by the Official Receiver 
can be brought within six years from the date of the order under Art. 120 of the 
Limitation Act. 

If subsequent to the Official Receiver’s application the money ws paid over 
to the attaching decree-holder, the Official Receiver is entitled to bring a suit to 
recover that money as money had and received by the decree-holder for the use of 
the Official Receiver, and the limitation for such a suit is three years under Art. 
62 of the Limitation Act! 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat, in original suit No. 58 
of 1918. 

T. R. Ramachandra Aiyar and P. Sv NARAYANAN 
Atyar for Appellant. 

A. Krishnaswamy Iyer for 2nd Repondent. 

P. V. Parameswara Aiyar and C. S. Swaminadhan for 1st 
and 3rd Respondents. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.:—The first question in this 
case is whether an application by an Official Receiver to a court 
which had attached the property of an insolvent at the instance 
of a creditor, praying that the property may be treated as 
property vested in.the Official Receiver and as therefore not 
available to the attaching creditor to satisfy exclusively his 
claim under the decree, whether such an application is a claim 
petition which falls within the class of claims: and objections 
dealt with by O. 21, R. 58 to 63, and under O. 38 R. 8 (Claim 
preferred to property attached before judgment) or is an appli- 
cation sui juris not governed by those sections. In the case 
before us, the property was attached before judgment and the 
adjudication was after the attachment. It has now been settled 
, in this court by the Full Bench decision ir? Prasada Nayudu v., 
Virayya 1, overruling the decision in Ramanamma v. Kama- 
raju *, that, notwithstanding the very vague and wide terms of 
O. 38, R. 8 and notwithstanding that O. 21, R. 63 has not been 
expressly extended to orders made on claim petitions perfer- 
red to properties attached before judgment, all the provisions 
of O. 21, Rr. 58 to 63 (old Ss. 278 to 283) must be 
held to have been impliedly incorporated in the rules in O. 38 
relating to attachment before judgment. If therefore the 
claim by the Official Receiver, in whom the insolvent’s property 
has become vested after the attachment, does not fall within 
the class of claims governed by O. 21. Rr 58 to 63, it may 
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be taken that it is not also a claim falling to be dealt with under 
O. 38, R. 8 where the attachment was before judgment. 

If the property has vested in the official Receiver before 
the attachment, I have no doubt that the claim made by him 
for the release of that property falls within O. 21, R. 58, 
but if the adjudication is after the attachment, he cannot attack 
the attachment itself as having been invalid or improper on the 
date when it was affected. All that he could do isto contend 
on the strength of S. 34 cl. I of Act 3 of 1907 (S. 51 of the 
Provincial Insolvency Act of 1920) and S. 16, cl. 2 (a) of Act 3 
of 1907 that the decree holder’s right to proceed in, execution 
against the attached property had come to an end on the date 
of the order of adjudication with effect from which date the 
property vests in the Official Receiver. As stated in Govinda 
Das v. Karan Singh 1 “Upon the adjudication in insolvency, the 
attachment ceased to have any effect. All the property of the 
insolvent vested in the Receiver.” O. 21, R. 58 applies 
to a claim made on the ground that the property is not liable 
to attachment. O. 21, R. 59 says: “The claimant must 
adduce evidence to show that at the date of the attachment he 
had some interest in, or was possessed of, the property attach- 
ed.” O. 21, R. 60 says that “ Where the court is satisfied 
that the property was not, when attached, in the pessession: of 
the judgment-debtor etc. the court shall make an order releas- 
ing the property etc.” O. 21, R. 61 says: “ Where the 
court is satisfied that the property was, at the time it was 
attached, in the possession of the judgment-debtor etc., it 
shall disallow the claim.” Then O. 21, R 63 is enacted 
making it necessary *that a suit by the unsucessful party has to 
be brought to nullify the order ‘passed on a claim to which 
the previous rules apply as that order is conclusive subject 
to the result of the suit. We have then Article 11 of the 
Limitation Act which prescribes a period of one year for the 
suit contemplated in O. 21 R. 63. l 

The Offcial Receiver in whom the property vested only 
after attachment cannot make a claim on the ground that the 
property was not liable to attachment on the date it was att- 
ached. He cannot adduce evidence to show that at the date of 
the attachment, Ite had.an interest in, or was possessed of, the 
property attached, and the court cannot in the language of 


"O. 21, Rr. 60 and 61 decide in favour of the Official Receivér 


(1917) I. L. R. 40 All. 197. 
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on the ground that the “ property was not, when attached ” 
the judgment debtor's property, or decide against him on the 
ground that “atthe time ıt was attached,” it belonged to the 
judgment debtor. In fact the Official Receiver’s claim (when the 
vesting in him was after attachment ss a statutory: claim which 
he is entitled to make under S. 34 of the Provincial Insolvency 
Act (III of 1907) and not a claim based on the circumstances 
contemplated in O. 21, Rr. 5$ to 63. The claim of the Official 
receiver should be dealt with therefore by the court under its 
inherent powers under S, 151 of the Civil . Procedure Code 
and not under O. 21. In Ganga Din v. Khushalı! and 
in the other cases cited, the question whether a claim by 
an official receiver in whom the property became vested after 
the date of attachment fell under Ss, 278 to 283 was not 
directly raised ; the official receiver himself seems to have filed 
his petition as one falling under those special sections of the 
Civil Procedure Code and the Court dealt with the cases on that 
footing and decided in favour of the official receiver even on 
that footing. But in this case, the official receiver is sought to 
be defeated by holding up Art. 11 of the Limitation Act asa 
defence against the suit brought by him on failure of his claim 
petition. 1 am clear, for the reasons above given that his claun 
would not fafl under the claim chapters of the Civil Proce- 
dure Code, The order dismissing his claim was not, therefore, 
one passed under the provisions of Rule 60 or 61 and O. 21 R. 
63 therefore does not make the order passed againsl him “con- 
clusive”, It follews that article 11 also does not*apply. It was 
held by this court in this very case on aq appeal from the 
order dismissing the official receiver’s claim that no appeal lay 
from the said order and that his remedy lay ın a suit to obtain 
the moneyiwhich remained in the attaching court and which 
had become vested in him, If, in the meanwhile, the money 
has been paid over to the atlaching decree-holder. the official 
receiver has got his Comnion Law remedy of covering that 
money as money had and received by the decree-holder for 
the use of the Official: Receiver, and the limitation for 
the suit is three years.. As the money was paid to the decree- 
holder (1st defendant) only in December 1915 and the pre- 
sent suit was brought in November 1918, the suit is clearly 
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within time under Article 62. It was, however, argued that 
though the one year’s limitation under article 11 may 
not apply, the one year’s limitation under article 13 might 
apply. Art. 13 relates to a suit to alter or set aside a 
degision or order of a Civil Court in any proceeding other 
than a suit, Assuming that the order of December 1915 against 
the Official Receiver has to be set aside, it was not an order 
in a proceeding other than a suit. The decision in Shanker 
Sarup v. Mejo Mal | clearly says that Article 13 does not apply 
to proceedings in suits, in other words, it relates to orders 
passed in disputes which did not begin with the filing of a 
plaint in a suit, such as disputes initiated by applications under 
Guardian and Wards Act, the Succession Certificate Act and 
so on, such applications and the proceedings connected with 
such applications being not proceedings in suits, Their Lord- 
ships therefore held that orders passed in miscellaneous applica- 
tions in the course of execution proceedings (which are procee- 
dings in suits) are nol governed by Article 13. I respectfully 
dissent from the observations in Kishori Lal v. Kuber Singh 2 
holding that Article 13 applies to orders made in proceedings 
in execution ın a suit.The learned judges of the Allahabad High 
Court construed the Privy Council decision in Sankar Sarup 
v, Mejo Mal! as based on the ground that an order for 
rateable distribution need not be set aside by a suit and there- 
fore Article 13 did not apply to a suit brought to enforce rights 
in contravention of that order, Their Lordships of the Privy 
Councial however clearly say at page 323 that they “ concur in 
the further observation made by the learned judge in that 
case ” (that is the oase Vishnu Bhikaji Phadke v. Achut Jagan- 
nath Ghata 3, “that the application of the 13th Article is also 
precluded by the fact that the order for distribution was a step 
in an execution proceeding and was therefore made in the suit 
in which the decree was made which was in process of exect- 
tion, The order for distribution was thus an order in a suit. ” 
To set aside that.order, therefore, a suit can be brought within 
6 years under the general Article 120 as it is not, governed by 
Article 13. 

In the result, I would reverse the.lower court’s judgment 
and give a decree for the plaintiff for Rs. 7,310 (claimed) with 
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interest at 6 per cent. per annum from the 21st December 1915, 
till recovery. and proportionate costs throughout on Rs, 8,600 in 
both courts against the defendants. ‘The memorandum of ob- 
jections is dismissed, 

Spencer, J :-The plaintiff 1s the Official Receiver of Sotth 
Malabar, and his suit having been dismissed as time barred he 
appeals. The lower court held that Article 11 of the 1st sche- 
dule to the Indian Limitation Act applied to this suit and that 
as it was not instituted within one year of the Sub+Judge’s 


order of December 21st, 1915, it was out of time. There is no ° 


limitation for a receiver in insolvency obtainirig possession of 
the Insolvent’s property, which vests in him by S. 18 (1) of the 
Provincial Insolvency Act, at any time between the date of the 
making of an order of adjudication and the date of its being 
annulled, 

Although the Bombay and Allahabad High Court have 
treated applications to take possession of estates when made 
by Official Assignees and Administrators General as being 
in substance claims under S. 278 of the Civili Procedure 
Code of 1882 even though started by a judge’s summons or 
an ordinary motion, vide Kashi Prasad v. Mailler |! Charles 
Agnew Turner v. Pestonji Fardungi * Sardarmal v. Aranvoyal 
Sabapatiy ?” hod Bhabay: Bhimji v. The Administrator-Gene- 
ral, Bombay * and although in this court where the money was 
under’ attachment the Official Assignee’s application has been 
termed in the note to the judgment a “claim petition” (Krishna- 
swam Mudaliar v.Official Assignee of Madras ® yet as an Official 
Receiver is an officer of the court, the semi official act of 
this receiver in asking the court to issue a cheque for the money 
of the insolvent ın court deposit bears little or no resemblance to 
the act of a stranger who prefers a claim to property attached in 
execution of a decree on the ground that such property 1s not lia- 
ble to attachment. Ordinarily the intervention of the court in 
aiding an Official Receiver to obtain delivery of the insolvent’s 
property would be undertaken in exercise of its powers under 
S. 18 (3) or S. 35 of the Provincial Insolvency’ Act (III of 
1907). But the Official Receiver’s application in this case was 


not made to a court exercising jurisdiction but to the sub-court 
a 
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which had jurisdiction to deal with application to execute the 
decree in C. S. 23 of 1912 passed by the Temporary Sub-Court 
of Palghat. There was also an application by Rangan Pattar 
(Lst respondent here and receiver in C. S. 23 of 1912) to pay 
the*money out to the plaintiffs in that suit and it came on for 
disposal simultaneously with the Official , Receiver’ application: 
Both applications were treated by the sub-Judge of Palghaut 
and by this court in appeal as miscellaneous petitions in execu- 
tion and dealt with under S. 47, C. P. C. In the lower Court 
it seems to have been contended in this suit that the 
Official Receiver’s petition was an application for rateable dis- 
tribution under S. 73. 

I am of opinion that it was neither a claim to property 
attached under O. 21 R. 58 nor an application for rate- 
able distribution under S. 73. The Official Receiver was there- 
fore not bound to institute a suit within one year, and his suit 
is not barred under Art. {1 of the Limitation Act. Neither 
itis barred under Art. 13 seeing that the Subordinate judge's 
order of December 21st, 1915 was a proceeding in a suit, 

This is the only point arising in the appeal. As it must 
be found in the appellant’s favour, the decree of the lower court 
is set aside and the plaintiff will get a decree for the amount of 
Rs. 7,310 with interest at 6 percent. from 21st December 1915, 
the date when the cause of action arose till realisation and costs 
as stated in my learned brother's judgment in this and , the 
lower court. | 

C A. Se l Appeal allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA  ÅAIYAR AND 
MR. JUSTICE SPENCER, 
M. Naga Rajah ... Appellant * (Plaintiff.) 
v, 
Deva Raja Karnanthaya Beilala ... Respondent (Defendant). 


South Canara —Pultams —N ature of—Clatm for maintenance of junior 
members of Aliyasaniana family out of pattam propertres—Conversion of pal- 
tam property iuto family property— Legality of. 

Junioi members of an Aliyasantana fam'ly to winch a pattam holder belongs 
have no interest ın the pattam prope: ties and cannot claim to be maintained out of 
the income of such properties. . 





Per Sadasiva Iyer, J.—A pattam in South Canara is ıı some respects ana- 
logous to the stanom is Malabar. But unlike a stanom, it is nota mere dignity 
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to which no obligations or duties are attached. It partakes of the nature of an 

office to which the villagers appoint after elaborate ceremony a member of the 

Aliyasantana family to which the last holder belonged and if none such exists, 

anybody they like The duties of the office are defined and en'ail expenses out of 

the income derived from the pattam properties 


Per Spencer, J.—An appropriation or conversion for ptivate purposes Of pro- 
perties attached to the pattam office is illegal. 


Yasim Saheb v Ekambara [per 1 Referred to, 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in O. S. No. 21 of 1917. 


B. Sitarama Rao for appellant. 


K. Yegnanarayana Adiga for respondent. 
The Court delivered the following 


Judgments :—Sadastwa Atyer, J.:—The plaintiff is the appel- 
lant. He brought this suit for maintenance against his brother, 
the defendant on the ground that both parties belonged to an 
Aliyasanthana family and that the defendant was in possession 
of the family properties as Yejman of the family and failed to 
give him maintenance. The defendant contended that he was 
not im possession of any property as Yejman of the family but 
only of certain properties as the person appointed by the Kulur 
Magane community to the Pattam of Kulur Bidu. The second 
issue raised was “whether the suit properties belong to the 
Aliyasanthana family of which the defendant is Yejman or to 
Kulur Bidu Pattam as alleged by the defendant.” 


At the trial; the plaintiff seems tc have argued that, though 
the properties belonged to the Kulur Bidu Pattam, the Pattam 
itself belonged to the family, and hence the properties also 
belonged to the family ; and for this contention he relied 
upon the Vyavasta Patra, Ex. A, dated 1899, executed 
between the defendant and the father of the plaintiff and 
of the defendant who was the previous pattamdar. This docu- 
ment, according to the plaintiff made both the pattam and the 
property attached to it the family property of the plaintiff's 
mother’s branch of their Aliyasanthana family. This pattam 
right has to be conferred by the Maghava villagers though they 
are bound by custom to bestow it upon ae member of the 
Aliyasanthana family to which the last holder belonged ; and 
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on the non-existence of any such member, they can bestow it 
on anybody they like. ‘This pattam is indeed in some respects 
analogous to the stanam in Malabar. But from the evidence 
it appears that it is not (like a stanam) a mere dignity to which 
no obligations or duties are attached. On the other hand, the 
plaintiff himself in his evidence as Plaintiff’s witness No. 1 says 
“My father resigned the Kulur Bidu Pattam as he could not 
attend to the cermonies there—the three ceremonies I have 
meantioned above ;” than he says in another place “There are 
annual ceremonies to be performed by the pa holder— 
Mahalaya, Kambla and Puddarada mechi nema. ' Then he Says 
as regards the “nema” ceremoney, ‘“‘ The nema cermony lasts 
3 days. All the Maghava people have to be invited for the 
ceremony.” It appears from the defence evidence that several 
other cermonies,—Ashtami, Vinayaka Chathurthi and others, 
have also to be performed by the pattam office-holder at some 
expense. The villagers who installed the pattam-holder in his 
ofħce have to be invited and fed, or at least given cocoanuts 
according to the evidence. Thus, whereas the stani succeeds 
to the stanom by reason of his being the next eldest member 
of the family next to the deceased stanee, that is not the, case 
with this pattam dignity which rather partakes of the nature of 
an office to which the villagers appoint a man after an elabo- 
rate ceremony and the duties of which office are defined and 
entail expense out of the income derived from the lands form- 
ing the emoluments of the office. 

As I said, the plaintiff admits that his father resigned the 
office because he was unable to perform the duties attached to’ 
it. That was in 1894 ; and the defendant was appointed'to the 
office at once during his father’s life-time. 

The' next question is whether junior members of the family 
of the pattam-holder can claim maintenance out of the income 
of the pattam lands. As I sard, the holder of a pattam is ın a less 
advantageous position than the holder of a stanam so far as his 
rights are concerned ın the properties attached to the pattam. 
So far as the holder of a stanam 1s concerned, he becomes cut 
off for the time being from connection with his main tarwad ; 
the other members of his tarwad have nọ right whatever to or 
in the stanam properties. It seems to me that a fortiori the 
plaintiff cannot claim any interest ın the pattam properties and 
it follows ‘that he has.no right to get maintenance out of the 
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income of the properties. But it was argued that by reason of 
the atrangement, agreement or settlement under Ex. A, dated 
1899, the defendant became liable to treat these proper- 
ties as his Aliyasanthana family properties and hence, the plain- 
tiff was entitled to claim maintenance out of their income? One 
answer advanced against this contenlion by Mr. Adiga (for the 
respondent) was that, as religious duties were attached to the 
office, the properties cannot.lawfully be made the subject of 
any agreement by the holder of the office-changing their nature 
so as to allow secular rights of maintenance to be claimed ouf 
of their income, Abdur Rahim, J. and myself, in a case decid- 
ed at the end of last year, C. M. S. A. No, 21 of 1920, differ- 
ed on the question whether the properties attached to a reli- 
gious office can be atiached and can form the subject of aliena- 
tion by court sale or private sale provided the service continues 
to be performed, and whether the alienation would be valid 
during the life-time of the office holder (judgment debtor or 
alienor). The decisionin that case has been appealed against 
under the Letters Patent. 


Assuming however that even though the office of pattam 
has religious duties attached to it, and the properties can be 
alienated so as to be effective during the life-tiire of the office 
holder, the fiext question is whether Ex. A was intended to 
effect such an alienation, Mr, Adiga argued that it was not so 
intended even according to its terms, though the Subordinate 
Judge was of opinion that it was intended thereby to so convert 
the pattam property into family property. Theré is much to 
be said in favour Mr, Adiga’s contention as the pattam and the 
properties are treated alike as intended to’ be held in the joint 
Jamily right of the heirs of the defendant according to the 
dliyasanthanna Law of inheritence in the branch of the defen- 
dant’s mother. It is difficult to believe that the pattam which 
belonged and could belong to one member of the family at a 
time was itself intended to be made the common property of 
the family. If so, the property attached to it which cannot be 
separated from it could not have been intended to be enjoyed as 
family property while the pattam can only be enjoyed by one 
member whom the Maghava Villagers appoint to the office. 
Then the provision of the agreement, ‘Ex. A? that so far as 


the acquisitions but of the income are concerned they should 


be treated as family properties would-be unnecessary if the 
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provision ın the former portion already set out was intended 
to convert the pattam and the properties into family propetties. 
The tru: construction of Ex. A onjthis point is, however, not 
free from difficulty. I shall consider the case therefore on the 
footing that Ex. A-was intended to convert the properties into 
Aliyasanthana family properties and not merely to regulate the 
succession to the pattam so as to preserve it and the enjoyment 
of the attached properties in the Aliyasanthana family. I shall 
here dispose of another minor contention of the appellant that 
item 1 alone was attached to the pattam and that items 2 and 3 
were not attached to the pattam. I think the matter 1s con- 
cluded against the appellant’s contention by the very document 
Ex. A which describes all the three properties as belonging 
to the pattam. Further the same contention was raised by the 
junior members of the previous pattam office holder in 1849 
and-was negatived—See Exs. B and C. 


Then we have to consider the question whether Ex. A l 
can be treated as an alienation by ‚way of settlement or sale 
in favour of the family by the defendant. So far as sale is con- 
cerned, the consideration mentioned in Ex, A has been found 
to be clearly fictitious ; for the wife’s family is not a party to 
the deed, as the plaintiff's and the defendant's father who pro- 
fesses to have entered into the transaction in the “interests of 
his wife’s family is not according to law a member of his wife's 
family at all. Secondly taking it as an unilateral deed of settle- 
ment by the defendant in favour of his mother's Aliyasanthana 
family, I think that there is sufficient internal evidence in the 
recitals of the docuyent itself which support the evidence of 
the defendant that he executed the document not by his free 
will and consent but owing to the undue influence brought to 
bear upon him by his father. 

I therefore agree with the Lower Court's finding that this 
deed was not voluntarily executed by the defendant and that he 
could impeach its validity as a defendant. 

In the result 1 would dismiss the appeal with costs. 

Spencer, J:—The learned Subordinate Judge has found.on 
the second issue that the suit properties appertained to the 
Kolur Bıdu Pattam and not to the Aliyasanthana family of 
which the defendant is the Yejman. In support of the finding 


‘he relies on a good deal of documentary and oral evidence *to 
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which we have been referred in the arguments in appeals, | M. Naga 
: ; : : Rajah 
have no doubt he was right in his conclusion that the properties v. 
appertained to the pattam. Peas 
Bellala 


The argument advanced for the appellant that ‘the pattam —= 
belongs to the family is negatived by previous history referred Spencer, J 
to in the Lower Court’s judgment and in the judgments in the 
litigations of 1851, Exs. B,C and I. That history contains 
instances where the Maghava villagers have installed pattam 
holders selected from the family of the last pattam holder and 
failing lineal heirs in that family, have appointed persons from ` 
outside the family. 


The appellant relies on Ex, A, a document signed by the 
defendant and his father at the time when the defendant 
succeeded to the office. Mr. B. Sitarama Row argued that this 
agreement or settlement gave his client a good title at least 
for the lifie-time of the defendant, and that ıt was too late 
for ihe respondent to repudiate .it as being executed under 
undue influence ashe did not set up’ such a case at the trial. 
The Subordinate Judge treated this Ex. A. as a purchase of 
membership in the pattam family and he held that it was 
invalid tor want of consideration. The document itself is termed 
a deed of setélement. Whether it is on agreement or a family 
settlement its purpose is clearly to appropriate for family 
purposes the property which belongs absolutely to the 
pattam and to alter the recognised custom of the trust 
under which the property had hitherto been gnjoyed and 
managed, It statés that ‘‘ the extra immoveable and moveable 
properties belong to the self-acqusition of the pattam holder 
and should be carried on under theljoint permission of the 
family of those who acquired the same; it should not be 
subjected to the power of the pattam holder.” In another 
place the defendant and the persons who are his heirs are 
declared to have aright of inheriting the property as joint 
heirs of all his rights and interests according to the Aliya- 
santhana Law. As the’Subordinate Judge observed, this docu- 
ment evidences an intention on the part of the defendant's 
father to create rights to the pattam and properties in all 
his children and to convert the pattam propertses into family 
properties. An appropriation for private purposes of properties 
attathed to a religious office is clearly illegal and even ‘a trustee 

R—44 ° 


M. Naga 
Rajah 
v. 
Deva Raja 
-Karnanthaya 
Bellala 


mo 


Spencer, J. 


Ayyar 
and others. 


346 THE MADRAS LAW JOURNAL REPORTS) | VOL, XLI 


who mortgages the trust property for his own purposes can 


' subsequently as a trustee impeach the validity of ihe tran- 


saction and avoid the alienatios inthe interests of the trust, as 
we held in Yasim Sahib v. Ekambara Iyer }. 


© 
I am therefore of opinion that Ex. A is not valid even for 


the life-time of the defendant and that the defendant is not now 
estopped from repudiating the validity of that transaction, The 
lower Court’s decision is right and the appeal must be dismiss- 


_ ed with costs, 


A. V. V. 


© PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, LORD DUNEDIN, LORD 


SHAW AND MR. AMEER ALI. w 


[On appeal from The High Court of Judicature at Madras. | 


Sri Vidya Varuthi Thirtha Swamigal. ... Appellant* 
v, 
Balusami Ayyar and others. Respondents. 


Limitation Act of 18908—dA1t 184—dAfeaning and ap plicabilsly—"Conveyed i 
trust” —“Trustee '—" Valuable Consideration '__ Meaning—Limslatson Aci— 
S. 10—Effet—Hindu Law—Reltgtous institution —Mut!—Proper ty granted for 
general purposes of—Pernanent lease by head of mutt on small quit-rent—Lease- 
not for mecessitye-Validitp—Siut by succeeding head to recover pro perly—Limi- 
tation —Adverse Possesston—Artscles 184, 144 of Limitation Aot ,— Ef fect—Con- 
tinuance of tenancy by scceeding head of mult—Right of—Effect——Hindu and 
Mahomedan religious and charitable sustitutsons—Laws relating to—English 
Law—Lepal Conceptions of —Applicability—Mutts--Origin, development and rais- 
on detre of—Superror of Mutt—Positton in relation loits endowment—Religious 
tnsti{tttsons,—Manage of-—Powers of—Inam proceedings—Obyect of— Entry $i 
Inam Register as to purpose of dedtoation—Evidentiary value of—Gifts madc 
long before Inam proceedings—Effect. | 


“4 

S. 10 contiols Art. 134 of the Limitation Act of 1908, and gives the clue to the 
meaning and applicabilily of tbat Article. It clearly shows that the Article refers to 
cases of specific trust and relates to property ‘* conveyed in trust.” Neither under 
the Hindu Law nor in the Mahomedan system isany property ‘‘conveyed"’ to-a 
shebait or a muttawalli, in the case of a dedication; nor is any property vested 
in him. Whatever property he holdi for the idol or the institution he holds as 


1, (1919) 87 M, L. J, 698. = oS 
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manager with certain benefic al interest regulated by custom and usage. Pima 
facie an ‘alienation by a manager or superior by whatever name called of a Hindu 
or Mabomedan pions tnstitution cannot be treated as the act of a ‘‘trustes'’ to whom 
property has been "conveyed in trust’ and who by virtue thereof has the capacity 
vestedin him which is possessed by a ‘trustee” in the English Law. Of course, a 
Hindu’ or Mabomedan may “ convey in trust” a specific property to a particular 
individual for a specific and definite purpose, and place himself expressly finder 
the English law when the person to whom the legal ownership 1s transferred would 
become a trustee in the specific senseof the term ‘* conveyed in trust” is however, 
haidly the right expression to apply to gifts of lands or ofber property for the 
general purposes of a Hindu religious or pious institution. There 1s, under the 
Hindu and Mahomedan law, a distinction between a specific trust and a trust for 
general pious or religious purposes. 


On 17th March 1891, Srinivasa, the then head of a mutt, granted to tne 2nd 
plaintift, a pet manent lease of certain lands granted for the general purposes of the 
institution, on a,small quit rent of Rs. 24 a year. Shortly after the grant of the lease 
Srinivasa died, aud was succeeded by one Samudra who held the office until 1906. 
On his death the 26th defendant became the head In 1902 the 2nd plaintiff sub-lea- 
sed the lands to defendants 1 and 2 for a period of 10 years. During the currency 
of their term defendants 1 and 2, however, obtained a lease for 17 years from the 
_ authorised agent of the 26th defendant, the head of the mutt for the time being, 
and continued in possession of the lands under that lease. On 5th March 1913, the 
2nd plaintiff, the 3rd plaintiff, the son of the 2nd, andthe lst plaintiff, an 
assigne: from the 2nd and 3rd plaintiffs of their right and intetest in the lands, 
instituted a suit, enter alia, against defendants l and 2, and the 26th defendant, 
the object of which was to eject defendants 1 and Z woo held under a title pio- 
ceeding from defendant No. 26, and to upset the act of his administration on the 
ground of rights acquired adversely to the Mutt by lapse of time during the ın- 
cumbency of Sanjudra. It was found that there was no justifiable necessity for the 
grant of the permanent lease to the 2nd planntiff. . 


Held that Srinivasa was not a “ trustee '’ and that all his successors were not 
“trustees '’, that the lands were nol granted on a " specific ° trust, and that conse- 
quently plaint.ffs had not acquired a good title against the Mutt under’ Art. 13¢ of 
the 2nd Schedule of the Indian Limitation Act of 1908. 


Held further that " valuable consideration '’ formed the essence of both S. 10 
of the Limitation Act and of Art. 134 of the 2nd Schedule, and that, even if the 
case were one ol a specific trust, the rent reserved ın the grani tothe 2nd plaintiff 
could not be held to be * valuable consideration”. 


Heli also that the 2nd plaintiff had not acqu red a title by 12 yea1s adverse 
possession under Article 144, because (1) according tothe settled law of India a 
Mohunt is, in the absence of justifiable necessity, incompetent to create any inter- 
est ın respect of the Mutt property to endure beyond his life and the lease to the 
Qnd plaintiff could endure only for the grantor’s (Srimviasa’s) life-time, (2) it'was 
open to Samudra, the successor, to contjnue the tenancy of the 2nd plaintiff duting 
his (Samudra’s) life, and, from the circumstances that Samudra permitted the 
plaintiff to continue ın possession and received the rent during his life with the 
knowledge that 2nd plaintif{’4 tenancy ended with Srintvasa’s life, the prope: 
inference was that the tenancy was s0 continued and conseqyeotly the possession 
of plaintiff never became adverse vutil Samudra’s death, and (3) even from before 
1912 the lands were held by defendants 1 and 2 under a direct lease from defendant 
Na, 46, the Matadhipat: for the timè ba.ng i 
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There are two systems of law in force in India, the Hindu and Mahomedan 
systems, both self-contained and both wholly independent of each othe, and 
‘wholly independent of foreign and outs'de legal conceptions. In.each there are 
well-recognised rules relating to their religious and charitable sinstitutions. It 
would be a setious inroad into the rights of H.ndus and Mahomedans to be gover- 
ned by their laws and customs so far as they are not in conflict with.the statutory 
law?, if the rules of the Hindu and Mahomedan laws, were to be consirued with 
the light of legal conceptiuns borrowed from abroad, unless perhaps where they 
are absolutely, so to speak, in part materia. - 


Vice of method of constructioa by analogy illustrated in the case of 27 M. 435. 


A “trust’’ in the sense in which the expression is used in English law, is 
unknown in the Hindu system, pure and simple. 


Under the Hindu law the image of a deity of the Hindu pantheon is a “Juristic 
entity”, vested with the capacity of receiving gifts and holding property. Reli- 
gious institutions, known under different names, are regarded as possessing the 
same “yuristic’’ capacity, and gilts to are made to them co nominee. In many 
cases in southern India, colleges and monasteries under the names of Muit were 
found under spiritual teachers of recognised sanctity. These men had and have 
ample discretion in the application of the funds of the institution, but always sub- 
ject to certain obligations and duties, equally governed by custom and usage, 
When the gift 1 directly to an idol or a temple, the seisin to complete the ‘gift is- 
necessarily effected by human agency Called by whatever name, he is only the 
manager and custodian of the idol or the institution, In almost every case be is 
given the rigbi to a part of the usufruct, the mode of enjoyment and the amount 
of the usufruct depending again on usage and custom. In no case was the property 
conveyed to or vested in him, nor is hea “trustee” in the English sense of the 
term. although in‘ view of the obligations and duties resting on bjm, he -is 
answerable as a trustee in the general sense formal administration. 

Discussion of case—law relating ta the position of the superior of a 
Mubt in relation to its endowment and to the powers of the managers of religions 
institutions generally. 

`The Inam proceedings. were lasciéuted simply with the object of investigating 
titles to hold lands revenue-free as belonging to val'd endowments. The inam 
proceedings did not create any dedication Inthe case of gifts made long before 
the inam proceedings by the Hindu Kings or chiefs wno then held the Country, the 
purpose of the dedication must be gathered from established usage and practice. 
Where the evidence in Phe case showed that an endowment was held tor the 
general purposes of a Mutt, an entry in the Inam Register that the dedication was 
for a specific purpose, viz., the worship of the idol. Held not to avail the party 
relying upon it for showing that the dedication was for a specific purpose. 


Appeal from a Judgment and Decree of the High Court of 
Judicature at Madras dated 19th October 1916, against the 
judgment and decree of the Subordinate Judge of Ramnad at 
Madura‘in O. S. No. 61 of 1914. 

For a full report of the High Court Judgment .See 32 M. 
Li je 24: 

Clausen K. C. and Kenworthy T for the appellant, 


De Gr ‘alist K. C. and K. V. L. Narasijnham for respon- 
dents, ° ) . - 
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Judgment of The Lords of the Judicial Committee. of the 
Privy Council, was delivered on 5th July 1921 by 

Mr. Ameer Ali:—The suit that has given rise to this appeal 
relates to certain lands lying in the town of Madura in the 
Madras Presidency which admittedly belong to an old, Mutt 
(Math) situated within the Mysore State. The origin, devclop- 
ment, and raison d’etre of these Mutts have been discussed in a 
number of cases decided in the Madras High Court to some of 
which their Lordships propose to refer in the course of this 
judgment. In their general characteristics they are almost 
identical with similar institutions in Northern India and in the 
Bombay Presidency. The heads of these foundations bear 
different designations in respect of the rights and incidents 
attached to the office ; the difference arises from the customs 
and usages of each ask iaio, The superior of this particular 
Mutt has been called in these proceedings Matathipathe and 
sometimes Pandara Sannathi, which their Lordships under- 
stand connote the same idea of headship. At the time this ac- 
tion was brought, the 26th defendant held the office of Matathi- 
pathe. He has since diec and the present appellant is the head 
of the institution, In 1891 one Srinivasa was the Matathipathe 
and he on the 17th March of that year granted to the 2nd 
plaintiff, æ near relative, a permanent lease of the lands 
in suit, on a small quit-rent of Rs. 24 a year. Shortly after 
the grant of the lease Srinivasa died, and was succeeded by 
once Samudra, who held the office until 1906. On his death 
the now deceased defendant No. 26 became the head. In 1902 
the 2nd plaintiff sub-leased the lands to the Ist and 2nd defen- 
dants for a period of ten years. ` ° 

Since 1905 the Mutt has been under the management of 
the Mysore State under a power of attorney, executed at first 
by the Matathipathe Samudra and afterwards by his successor, 
in favour of the Dewan and his saccessors in office. About the 
same time the 2nd plaintif conjointiy with his son (the 3rd 
plaintiff) assigned their right and interest in the lands in swt 
to the 1st plaintiff. It isin evidence and, so far as appears 
from the judgments of the two Courts in India, does not afpear 
to be contradicted, that it was only in 1908 that the representa- 
tive of the Dewan acting under the power granted by the 
Matathepathe became aware of the transaction of 1891 under 
hich the plaintiffs claim title. The sub-lease created in 1902 
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by the 2nd plaintiff in favour of the 1st and 2nd defendants 
was to have expired in 1912. But before its expiry they obtain- 
ed a lease for 17 years from the representative of the Dewan. 
They are now in possession of the landsin suit under this lease. 
The plaintiffs are and were at the time they brought their suit 
on the 5th March 1913, in the Court of the Subordinate Judge 
of Madura, admittedly out of possession. The present action 
is for declaration‘ of title and for ejectment and possession, 
principally directed against the Matathipathe as the head of the 
Mutt‘and the 1st and 2nd defendants lessees holding possessions 
under him. The other defendants have been joined as. parties 
apparently in consequence of | certain rights they: possess or 
exercise under those defendants. 


The plaintiffs base their title on ‘two grounds: firstly, that 
the permanent lease under which they claim was'created under 
circumstances that would bind not only the grantor but all his 
successors; and secondly, that even if the lease was not valid 
they had acquired’a title under the Statute of Limitation by 
adverse possession for over twelve years from the date: of the 
grant, 


Their icase throughout has been that Srinivasa was a 
“trustee” and that all his successors are “trustees”, that the 
lands were granted on a “ specific” trust, and that cbnsequently 
under Art. 134 of the 2nd schedule of the Indian Limitation 
Act (IX of 1908) they have acquired a good title against the 
Mutt. 


The Matathipathe controvertd both allegations. He denied 
that the alienation by Srinivasa was of such a character as 
would bind the Mutt ; he further denied that he and his pre- 
decessors were “ aie ” of the Mutt or that the 2nd plain- 
tift or his assignee.had acquired any right to the Mutt lands 
by adverse possession. On these contentions, two points arose 
for determination which are embodied in the first two issues. 
The Trial] Judge after giving the substance of the 2nd plaintiff's 
evidence’ and of other witness, and of the other witnesses for- 
mulates the position which the pleader took up. 


“ He contends ”' says the learned Judge “ that the plaint property is trust pro- 
perty set apart for tbe worship of the titular deity ofthe Muti, that the head of the 
Mutt is a trustee merel$, and that the perman ent lease to 2nd plaintiff ig an aliena- 
tion of Mutt property and that 26th defendant at this distance of time could 
possibly have ho right to such property. The alienation being .ab initio pord, the 
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26th detendant bad no right to plaint property as he succeeded only in 1906 and 
ist plaintiff had perfected his title by adverse possession for over twelve years. "’ 


The Subordinate Judge negatived this contention ; he held 
upon the admissions of the 2nd plaintiff that the property ın 
suit Was “ ordinary Mutt property’? and was not set apa on 
any specific trust ; that the head of the Muit was not a “ bare- 
trustee”, as ii was admitted that the income was at his absolute 
disposal and that “none had a right to question him about it.” 

He found also that the 2nd plaintiff took the lease with 
full knowledge of the character of the endowment and had 
learnt on enquiry that “he could not safely purchase it, ” 


With regard to the question of estoppel arising from the 
alleged acceptance of rent by the 26th defendant as the plain- 
tiffs contended, the Subordinate Judge held :— 

“In fact the lst plaintiff never paid money as rent and the 26th defendant or 
his agent never accepted payment with knowledge ‘that the payment was as rent for 
plaint property. In these circumstances, I find that these defendants are not 
estopped from denying plaintifi’s title. I find this‘issue agatnst plaintiffs.” 

He accordingly dismissed the suit save and except ın res- 
pect of a money claim against the Ist and 2nd defendants, 


The plaintiffs appealed to the High Court of Madras, ‘which 
reversed the Trial Judge’s order and decreed the claim. The 
learned Judges do not negative the hnding of the first Court 
that the 2nd plaintiff took the lease with notice. But they con- 
sidered that the matter in dispute fell within Art. 134 referred 
to above. They summed up their conclusion in, the following 
words : “ that the lessor intended to grant, and the lessee 
intended’ to acquire, an interest greater than the transferor was 
competent to alienate, and all the requirements of Art. 134 
have been complied with,” 


The findings of the learned judges on the issue relating 
to limitation and the acquisition of right by adverse posses- 
sion require notice. They deal first with the question of 
justifiable necessity, which they decide against the plaintiffs. 
They say : “there is no doubt that the head of a Mutt cannot in 
the absence of necessity bind his successors in office . by a 
permanent lease at a fixed rent for all time.” And then add: 
“There is no allegation, much less proof, of any such neces- 


sty. “The first contention must be rejected,” : s 
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They then proceed to discuss the nature of the endowment 
in question and the position of its head. Their finding on this 


point is important ; they say as follows :— 

“ In conzection with the second point a question arises as to the nature of the 
endowment and the positron of the head of the Mutt in relation to it. The exact 
terins Bf the original grant ara hot in evidence. 1t was conceded in argument that 
the grant was made by one of the Naicken dynasty of Madura. The case for the 
appellants 18 that the endowment was for a specific purpose, $. e., for the worship 
of Gopalkrishnaswami, who is described by delendaitst Ist witness as 
the ‘titular deity of the Mutt’. “The evidence does not support this 
contention and it Has been found against in the Lower ‘Court. A state- 
Ment made by a local agent of the Mutt duting the Inam Commission 
inquires 1s relied upon for the appellants, It was apparently unsupported by any 
documentary evidence’. The description of the Inam as given at the close of the 
inquiry is that it was granted, for the support of Vyasaraya Matam’ (Ex, L). 
Compare also description in Ex. F The evidence for the defendants is that the 
income from this property is mt appropriated to any particular purpose but forms 
part of the general funds of the Mutt —I think the grant must be held to havo 
been made for the general purposes of the Mutt.” 


They thus concur with the tirst court that there was no 
“specific trust’ which was the foundation of the plaintiff's case. 
But after examining some of the judgments of their own court, 
they apparently felt constrained to hold that the decision of (his 
Board in Raim,Parkash Das v. Anand Das! had crystallised 
the law om the subject, and definitely declared the Mohant to 
be a “trustee.” It!is to be observed that in that case the 
decision related to the office of Mohant, but in the course of 
their judgment their Lordships conceived it desirable to indicate 
inter alia what uponithe evidence of the usages and customs 
applicable to the institution with which they were dealing, and 
similar institutions, were the duties and obligations attached 
to the office of superjor; and they used the term “trustee” in 
a general sense, as in previous decisions of the Board, by way 
of a compendious expression to convey a general conception 
of those obligations. They did not attempt to define the term 
or to hold that the word in its specific sense is applicable to 
the laws and usages of the country. As pointed out by their 
predecessors in Greedhart Doss v. Nundkissore Doss 2 the only 
law as to these Mohants and their functions and duties is to be 
found in custom and practice, which is to be proved by testi- 
mony.” Generally speakıng, however, the duties and obliga- 
tions resting on the superior indicated in Ram Parkash v. 
Anand Das t do not seem to vary. In this particular institution 


ooo a 
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the position of ‘the Matathepathe in relation to the Mutt was 
clearly established by testimony and concurrently found by 
both Courts. But the learned Judges misapprehended their 
Lordships’ judgment.and proceeded to hold that as Srinivasa 
who granted the permanent lease was a “ trustee,” his act, fell 
under Art.,134. To this Article their Lordships will presently 
refer. Before doing so, however, they consider it necessary to 
observe that there are two systems of law in force in India, both 
self-contained and both wholly independent of each other, and 


wholly independent, of foreign and outside legal conceptions. , 


In each there are well-recognised rules relating to their reli- 
gious and charitable institutions. From the year 1774 the 
Legislature, British and Indian, has affirmed time after time 
the absolute enjoyment of their laws and customs so far as they 
are not in conflict with the statutory laws, by Hindus and 
Mahommedans, It would, in their Lordships’ opinion, be a 
serious inroad into their rights ifthe rules of the Hindu and 
Mahommedan laws were to be construed with the light of legal 
conceptions borrowed from abroad, unless perhaps where they 
are absolutely, So to speak, in pari materia, The vice of this 
method of construction by analogy is well illustrated in the case 
of Vidyapurna Swami v. Vidyantdhi Swami !, where a Mohant’s 
position was, attempted to be explained -by comparing it with 
that of a bishop and of a beneficed clergyman in England un- 
der the Ecclesiastical law. It was criticised, and rightly, in their 
Lordships’ opinion, in the subsequent case, which Iarose also in 
the Madras. High Court, of Kailasam Pillai v. Nataraja Thambi- 
ran 2. To this judgment their Lordships will have to refer fur- 
ther later on. ° 

It is also to be remembered that a “ trust ” in the sense in 
which the expression is used in English law, is unknown in the 
Hindu system, pure and simple.* Hindu piety found expression 
in gifts to idols and images consecrated and installed in tem- 
ples, to religious institutions of every kind, ‘and for all purposes 
considered meritorious in the Hindu social and religious system 
to Brahmins, Goswamis, sanyasis, etc. When the gift was to'a 
holy person, it carried with it in terms or by usage and custom 
certain obligations, Under the Hindu law the image of a deity 


of the Hindu pantheon is, as has been aptly eæalled a “juristic 


: (1904) I. L. R, 27 Mad. 435 : 14 M. L. J. 105. 
(2909) I. L. R. 88 Mad. 265 : 19 M. L. J 778. 
"J. C. Ghose, ' Hindu Law ” p. 276, 
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P. C. entity,” vested with the capacity of receiving gifts and holding 

Sri Vidya property. Religious institutions, known under differeut names, 

Bei are regarded as possessing the same ‘“juristic ” capacity, and 

awa e gifts are made to them co-nomine. In many cases in Southern 

Baluswami Ind, especially where the diffusion of Aryan Brahmanism was 

Ayyat essential for bringing the Dravidian peoples under the religious 

and others, 

= rule of the Hindu system, colleges and monasteries under the 

ae aa names of Mutt were founded under ‘spiritual ‘teachers of re- 

cognised sanctity. These men had and have ample discretion 

-in the applicatiou of the funds of the institution but always sub- 

jéct fo certain obligations and duties equally governed by cus- 

tom and usage. When the gift is directly to an idol ora 

temple, the seisin to complete the gift is necessarily effected by 

human agency. Called by whatever name, he is only the mana- 

ger and ‘qustodian of the idol or the institution. In almost every 

case he is given the right to a part of the usufruct, the mode of 

enjoyment and the amount of the usufruct depending again on 

usage and custom. In no case was the property conveyed to or 

vested in him, nor 1s he a “ trustee ” in the English sense of the 

term, although in view of the obligations and duties resting on 

him, he is answerable as a trustee in the general sense for mal- 
administration. j 

The conception of a trust apart from a- gift was introduced 

in India with the establishment of Moslem rule. And it is for 

this reason that in many documents of later times in parts of 

the country where Mahommedan influence had been pro- 

dominant, such as Upper India and the Carnatic, the expres- 

sion wakf is used to express dedication. : : 

But the Mahommedan law relating to trusts differs funda- 

mentally from the English law. It owes its origin to a rule laid 

down by the Prophet of Islam ; and means “the tying up of 

property in the ownership of God the Almighty and the devo- 

tion of the profits for the benefit of human beings.” When 

once it is declared that a particular property is wakf, or any 

such expression is used as implies wakf, or the tenor of the 

document shows, as in the case of Jewun Doss Sahu v. Shah 

Kubeeruddin | that a dedication to pious‘or charitable purposes 

is meant, the right of the wakif is extinguished and the owner- 

ship is transferred to the Almighty The donor’ may name 


any meritorious object’ as the recipient of the benefit. -The 
e 7 (1840) 2 M, 1. A390, —— 
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manager of the wakf is the Mutawalli, the governor, superin- 
tendent, or curator, In Jewun Doss, Sahu's case, the. Judicial 
Committee call him “procurator.” It related to a Khankhas, a 
Mahommedan institution analogous in many respects to a Mutt 
where Hindu religious instruction is dispensed. The head of 
these Khankhas, which exist in large numbers in India, is 
called a Sajjada-nashin. He is the teacher of religious doctrines 
and rules of life and the manager of the institution and, the 
administrator of its charities, and had in most cases a larger 


interest in the usufruct than an ordinary Mutwalli, But neither, 


the Sajjada-nashin nor the Mutwalli.has any right in the pro- 
perty belonging to the wakf ; the property is not vested in him 
and he. is not a “trustee” in the technical sense. 

It was in view of this fundamental difference between the 
juridical conceptions on which the English law relating to 
trusts is based, and those which form the foundations of the 
Hindu and the Mahomedan systems that the Indian Legisla- 
ture in enacting the Indian Trusts Act (II of 1882) deliberatel y 
exmpted, from its scope, the rules of law applicable to wakf 
and Hindu religious endowments. Sec. I of that Act, after 
declaraing when it was to come into force and the areas over 
which it should extend “in the first instance” , lays down, “but 
nothing herein contained affects the rules of Mahommedan law 
as to wakf, or the mutual relations of the members of an 
undivided family as determined by any customary or personal 
law, or applies to public or private religious or charitable 


endowments...” Sec. 3 of the Act givesa definition of the 
Act of the Jd “trust” in terms familiar to English lawyers, 
It says :— ° 


“A ‘rust’ is an obligation annexed to the ownership of 
property, and arising out of a confidence reposed in and accept- 
ed by the owner, or declared and accepted by him, for the 
benefit of another, or of another and the owner; the person 
who reposes or declares the confidence is called the ‘author of of 
the trust’; the person who accepts the confidence is called the 
‘trustee’; the person for whose benefit the confidence is accepted 
is called the ‘beneficiary’; the subject-matter ot the trust is called 
‘trust-property’ or ‘trust-money’; the ‘beneficial interest’ or 
‘interest’ of the beneficiary is his right against the’ trustee as 
owner of the trust-property; and the instrument, if any, by 
which the trust is declared is called the ‘instrument of trust’.” 
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In this connection it may be observed thatin the case of 
Muhonunad Rustam Alı v. Mushtag Husain 1,ihe dedication 
was of specific property created by an instrument called a 
“trustee-namah.” Lord Buckmaster, delivering thè judgment 
of tle Board, dealt thus with the objection as to the validity of 
the document:— 


“It is argued,” said the noble Lord, “that the trustee-namah 
must have dealt with an interest in immovable property, for 
otherwise the trustees could have no right to maintain the suit 

“and such an argument at first sight makes a strong appeal to 
those who are accustomed'to administer the English law with 
regard to trustees. It needs, however, but a slight examina- 
tion to show that the argument depends for its validity upon 
the assumption that the trustees of the wakf-nama in the pre- 
sent casestand in the same relation to the trust that trustees 
to whom property had been validly assigned would stand over 
here: Such is not the case, The wakf-nama itself does not 
purport to assign property to trustees. 


In 1810in the Bengal Presidency, and in 1817 in the 
Madras Presidency, the British Governinent had assumed con- 
trol of all the public endowments and benefactions, Hindu and 
Mahommedan, and placed them under the charge of the 
respective Boards of Revenue. In 1863, under certain influen- 
ces to which it is unnecessary to refer, the Government con- 
sidered it expedient to divest itself of the charge and control 
of these institutions, and to place them under the management 
of their own respective creeds. With this object, Act XX of 
1863 was enacted;ea system of Committees was devised to 
whom were transferred the powers vested in Government for 
the appointment of ” managers, trustees and superintendents”; 
rules were enactcd to ensure proper management and to empo- 
wer the superior court in the District to take cognisance of 
allegations of misfeasance against the managing authority, 
There Lordships are not giving a summary of the Act, but 
indicating only its general features. The Act contains no de- 
finition of the word ’’trustee’; it uses indifferently and indis- 
criminately the terms "manager; trustee or superintendent,” 
clearly showing that the expressions were used to connote one 
and the same idea of management. After the enactment of1863, 


oo eee 
1. (1920) L. R. 47 Ind. App. 224. 42 All. 609 : 39 M. L. J. 263° 


PART XiI.] THE MADRAS LAW JOURNAL REPORTS. 357 


the Committees, to whom the endowments were transferred, 


were vested, generally speaking, with the same powers as the 


Government had‘ possessed before in respect of the appoint- 
ment of managers, trustees or superintendents,” 


Article 134 of the 2nd Schedule to the Indian Limitation 
Act (IX of 1908) is in these terms. “To recover possession of 
immovable property conveyed or bequeathed in trust or mort- 
gaged ‘and afterwards transferred by the trustee or mortgagee 
for valuable consideration,” the period prescribed for the 
institution of the suit is twelve years "from the date of transfer.’. 
In the old Act XV of 1877 the words were ’’purchased from 
the trustee or mortgagee.” The alteration was made with the 
object of including permanent ‘leases in transactions of the 
character contemplated in the Article. 


Article, 134 is, as pointed out in Abhiram Goswiini's case ! 
controlled by Section 10 of the Limitation Act, which runs 
thus. 


"Notwithstanding anything herein before contained, no 
suit against a person in whom property has become vested in trust 
for any specific purpose, or against his legal representatives or 
assigns (not being assigns for valuable consideration), for the 
purpose of following i in his or their hands such property or 
proceeds, thereof or for an account of such property or pro- 
ceeds shall be barred by any length of time.” 


The language of Section 10 gives the clue to the meaning 
and applicability of Art. 134. It clearly shows that the Article 
refers to cases of specific trust, and relates to property “convey- 
ed in trust.” Neither under the Hindu Law nor in the 
Mahommedan system is any property “ conveyed” to a shebait 
or a mutwalli, in the case of a dedication. Nor is any property 
vested in him ; whatever property he holds for the idol or the 
institution he holds as manager with certain beneficial interests 
regulated by custom and usage. Under the ‘Mahommedan Law, 
the moment a wakf is created all rights of property pass out 
_ of the wakif, and vest in God Almighty. The curator, whether 
called Mutwalli or Sajjadanashin, or by any other name, is 
merely a manager. He is certainly not a “trustee” , as under- 
stood in the English system. 


e L (1909) L. R. 36 J; À. 148. Ld 
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In Sammanta Pandara v. Sellapa Chetti, 1 the position of 
the superior in relation to the properties of the Mutt was laid 
down in terms which have an important bearing on'the present 
case. The learned Judges say there "— i 

& The property is in fact attached to the atiee aad passes 
by inheritance to no one who does not fill the office. It is ina 
certain sense trust property ; it is devoted to the maintenance 
of the establishment’ but the superior has large dominion over 
it, and is not accountable for its management nor for the ex- 
penditure of the income, provided he does not apply to any 
purpose other than what may, fairly be regarded as in fur- 
therance of the objects of the institution. Acting for the whole 
institution he may contract debts for purposes connected with 
his mattam, and debts sc contracted might be recovered from 
the mattam property and would devolve as a liability on his 
successor to the extent of the assets received by him.” 


The origin and nature of these Mutts were again conside- 
red at great length in a case which arose in the same Court in 
1886. In this case Gyana Samandha v. Kandasami * the lear- 
ned Judges pronounced that the head of the institution held 
the mattam under his charge, and its endowment in trust for 
the maintenance of the Mutt, for his own support, for that of 
his disciples, and for the performance of religious? and other 
charities in connection therewith according to usage. An almost 
identical question came up for consideration in 1904 in 
Vidyapurna Tirtha v. Vidyanidhi Tirtha ® already referred to. 
In this case thé learned Judges, after an elaborate examination 
of English institutions which they conceived to be analogous to 
Hindoo Mutts, came “to to the conclusion that whilst aDharma- 
karta of a temple who has specific duties to perform might be 
regarded as a trustee, the superior of a Mutt is not a trustee but 
a “life tenant. ” 

The same question in another form came up again for con- 


sideration 1 in 1909 before a Divisional Bench of the Madras 


High Court in the case of Kailasam Pillai v. Nataraja Than- 

biram +, The learned Judges before whom the point arose 

considered that the view taken in Vidyapurna v. Vidyanidhi® 

was in cOnflict with that propounded in-the two earlier cases 
l. (1879)I. L. R. 2 Mad. p. 175. 2. (1886) I. L; R. 10 Mad, 375, 


3. (1904), I. L. R. 27 Mad. 435: 14 M. L. J. 105, ° Š 
4. (1909) I. L. R. 83 Mad. 266. 
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and referred the question to a Full Bench. The reference was in 
these terms: “ Does the head of a Mutt hold the properties 
constituting its endowment as a lite-tenant or as a trustee?”’ 

The Officiating Chief Justice expressed his opinion in the 
following terms :— $ 

“I think, then, that it cannot be predicated of the head of 
a Mutt, as such, that he holds the properties constituting its 
endowments as a life-tenant or as a frustee. The incidents 
attaching to the properties depend in each case upon the condi- 
tions on,which they were given, or which may be inferred fronr 


the long continued and well-established usage and custom of the 
institution in respect thereto.” 


Mr. Justice Wallis substantially agreed in this view. 

Mr, Justice Sankaran Nair ees out that inthe case of 
these Mutts:— . a 

“Any surplus that remains in the Tandi of the Pandara 
Sannadhi, he is expected to utilise for the spiritual advance- 
ment of himself, his disciples or of the people. But his discre- 
tion in this matter jis unfettered. He- is not accountable to 
anyone and he is not bound to utilise the surplus: He may 
leave it to accumulate.” 


And he further added, “It is also true in my opinion that 
he is under a legal obligation to maintain the Mutt, to support 
the disciples and to perform certain ceremonies which 2re in- 
dispensable, That will be only a charge on the income in his 
hands and does not show that thesurplus is not at his disposal.” 
In the result, he was opinion “that in the absence of any evid- 
ence to the contrary, the Pandara Sannadbi (the superior) as 
such is not a trustee. He is not also a life-tenant for the rea- 
sons already stated.” All three Judges agreed in thinking that 
if any specific property. was specifically entrusted to the head 
for specific purposes he might be regarded a.“ trustee” with 
ragard to that property; but that in the absence of any such 
evidence the superior was not a trustee in respect of any part of 
the endowment. 

The point came up for discussion again in a concrete form 
in 1913 in Muthusamiar v. Sreemethanithi 1, where the exact 
point for decision was the question: of limitation. The facts 
which gave rise to the litigation were almost identical with the 


ee WT a a eg Se ee sO ma, Fe ee ee Sa a Sl ee FOE 
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the .present case before their Lorships, with this difference, 
that the suit there was brought by the head of the Mutt to re- 
cover possession of the leased properties. 


' Mr. Justice Miller states fhus the. question for determina- 
tion $= 

“ The principal question, a question which arises in both 
the appeals, is whether the suit is barred by limitation. It is 
conceded for the appellants that the lease is in excess of 
the powers of the Matathipathe, and their contention is 
that the suit is barred because limitation must run from the 
date of the alienation in 1872, the lease being void, or at the 
latest from the death of Sukgnana Nidhi Swamiar in 1890.” : 

The learned Judges held in substance that there was no 
specific trust, that the properties were given or endowed gene- 
rally for the performance of the worship of the deities in the 
Mutt and other attendant duties and for the support of the supe 
rior and his disciples ; thata lease granted by him was valid for 
his life, and if adopted by his successor would enure during his 
term of office ; but neither the original alienation nor the subse- 
quent adoption would create a bar by adverse possession. 

These cases deal exclusively with the position of the supe- 
rior of a Mutt in relation to its endowment. But there are 
some others respecting: the powers of the managers of religious 
institutions generally. In Mahomed v. Ganapati 1 a lease was 
granted by the Dharmakarta of a temple ; and the suit to re- 
cover the leased lands was brought by his successor in office. 
The defence was limitation running from the date of alienation 
Mr, Justice Sheppard (Muthusami Aiyar, J. concurring) held as 
follows :— 

“In the present case, though the plaintiff may in point of 
time have succeeded the Dharmakarta who made the alienation, 
he does not derive his title from that Dharmakarta and 1s, there- 
fore, notibound by his acts. Subject to the law of limitation, 
the successive holders of an office, enjoying for life the proper- 
ty attached to it, are at liberty to question the dispositions 
made by their predecessors. (Papayya v. Ramana, Jamal Saheb 
Murgaya Swami, : Modho Koory v. Tekait Ram Chunder Singh) 
and it is equally glear that time runs agdinst the successor who 
challenges his prodecessor’s disposition, not from the date of 
‘the disposition, but from the date of predecessor’s death; when 
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only-the successor became entitled to possession. Accordingly, P. C. 
Raman Pujari having died so recently as 1885, the plaintiff's gy Vidya 
suit cannot be barred by limitation.” etek 


This was followed in Sathtanaina Bharate V. r Swamigal 
Ammal 1. In this case the superior is called the “ manages ’ ae 
In Chockalingam Pillai v. Mayandi Chettiar ? it was con- Ayyar 
tended that “the manager for the time being had no power to pe 
make a permanent alienation of temple property in the absence poe 
of proved necessity for the alienation.” But from the long 
lapse of time between the alienation and the challenge of its. 
validity, coupled with other circumstances, the learned Judgés 
came to the conclusion that necessity may reasonably be pre- 
sumed. l 
From the above review of the general law relating to 
Hindu and Mahomedan pious instifutions it would prima facie 
follow that an alienation by a manager or superior by whatever 
name called cannot be treated as the act of a “ trustee ” to 
whom property has been “ conveyed in trust” and who by 
' virtue thereof has the capacity vested in him which ıs possess- 
ed by a “ trustee ” in the English law. Of course a Hindu or 
a Mahomedan may | convey in trust ” a specific property to a 
articular individual for a specific and definite purpose, and 
place himsel§ expressly under the English law when the person 
to whom the legal ownership ıs transferred would become a 
trustee in the specific sense of the term, 


But the respondents rely on three decisions of the Indian 
Courts in support of their contention that persons, holding pro- 
perties generally for Hindu and Mahomedan religious purposes 
are to be treated as “ trustees, ” The first is®a decision of the 
Bombay High Court in Dattagir: v, Dattatraya 3. The facts of 
that case were peculiar. The Mutt there was an old one and 
the dedication was recognised and. confirmed by the Mahratta 
Government. The village was granted to a holy ascetic for the 
maintenance of a charity attached to the Mutt ; the governance 
went by succession to the disciples’ of the guru (the spiritual 
‘preceptor or head). In 1871 the village was divided between 
disciples, Shivgiri and Shankargiri. in equal moieties, and each 
held his half separately from the other. In the same year one of 
them Shankargiri, sold the larids in dispute to the defendant. In 


l, I, L. R. 18 Mad. 260. 2. I, L.R 19 Mad 485. 
f 3. I L. R.27 Bom. 363, . 
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1897 Shankargiri obtained a Sanad from government under Act 
II of 1863 declaring him to the absolute owner of his share. He 
died in August, 1897, after appointing the plaintiff as his 
successor, who ın 1898 brought an action to recover possession 
of the alienated lands on the ground that Shankargiri had no 
power to alienate them as they were dedicated property. The 
defence was firstly that the Sanad had altered the character of 
the property, and secondly that the suit was barred, The 
Lower Appellate Court found that the lands in suit were 


e private alienable property and that consequently the action was 


barred. The first finding was strongly challenged by the plain- 
tiffs counsel on second appeal. He contended that as it was 
dedicated property its holders from time to time “could not 
allow the Government to treat it as private property. The 
learned Judges of the High Court refrained from deciding 
that point and confined their attention solely to the question of 
limitation. They proceeded to deal with the case, as they 
expressly say, ‘on the hypothesis that the lands in suit were 
held by Shivgir: and Shankargiri as heads of the Mutt and as ` 
trsutees therefor.” On that hypothesis the conclusion at which 
they arrived was inevitable. The position of the head of the 
Mutt in relation to its property under the Hindu Law, custom 
and practice, was not considered ; he was simply assumed to be 
a trustee. The pith of the judgment consists in the following 
words :—‘‘We have then here a suit to recover possession of 
1mmoveable property conveyed in trust and afterwards purcha- 
sed from the.trustee for a valuable consideration.” “ Conveyed 
in trust” is hardly the right expression to apply to gifts of land 
or other property fòr the general purposes of a Hindu religious 
or pious institution, The learned judges relied on the two de- 
cisions of the Allahabad and Calcutta High Courts to which 
their Lordships will presently refer. The case, however, was 
practically decided on the exposition of the lawin the case of 
St. Mary Magdalen’ Oxford, v. The Altorney General}, With 
respect to it they say as follows :— 

“In further support of this conclusion we would also refer 
lo the already cited case of Si, Mary Magdalen. Oxford, v. 
The Attorney General, for though it is g decision on the English 
statute, still it contains many points of resemblance to the pre- 


sent, and furnishes us with the clearest exposition of ,the law 
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applicable to cases of this class. We propose to refer to that 
case in some detail, as it probably is not within the reach of 
most mofussil Courts in this Presidency.” 

They set out the provisions of Sections 2, 24 and 25 of 
Will. IV q 27, and then add “the Section (S. 25), it wll be 
seen, corresponds more or less with our Articles 134 and 144 
and Section 10 of the Limitation Act.” 

Speking with respect, it seem to their Lordships that the 
distinction between a specific trust anda trust for general, pious 


or religious purposes under the Hindu and Mahommedan law 


was overlooked, and the case was decided on analogies drawn 
from English law inapplicable in the main to Hindu and 
Mahommedan institutions. That case can hardly be treated 
as authority in the decision of the present controversy. 


The case of Narayan v. Shri Ramchandra only followed the 
view expressea in Dattagiri v, Duttatraya 2, But the facts, when 
examined, show a marked difference in the legal position of the 
parties in the two cases. The mulgeni lease under which the 
defendant claimed title was granted in 1845, and the suit to set ıt 
aside was brought somewhere in 1899. Repeated attempts were 
made by successive managers of the temple to obtain enhance- 
ment df rent, but the suits were invariably withdrawn. There 
was thus clear acquiescence on the part of successive mana- 
gers in the validity of the transaction. The case fell within 
the principle of Chocalingam Pillai ?, and might well have been 
decided without disturbance of Hindu Law or usage. 

The second decision relied upon ın support of the respon- 
dent’s contention is the case of Behar: ball v. Mahammad 
Muttaki. 4, which related to a Mahommedan “shrine. The 
origin and history of these “shrines” or durgahs, as they are 
called, is described compendiously in the judgment in Piran 
Bibi v. 16dul Karim 5. 

“The Sajjadanashin has certain spiritual functions to per- 
form. He is not only a mutwalli, but also a spiritual preceptor. 
He is the curator of the durgah where his ancestor is buried, 
and in him is supposed to continue the spiritual line (silsilla). 


As is well known, these,durgahs are the tombs of celebrated 


ee ee ee a ee ee ee ee 
1. (1903) I. LR. 27 Bom. 373. 2. (1903) L L. R. 27 Bom, 363. 
8. (1896) I. L. R.°19 Mad. 485. d. I L. R. 20 All. 482 | 


5. (1893) I. L. R. 19 Cal. 203, 
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dervişhes, who in their life-time were regarded as saints. Some 
of these men had establıshed khankahs where they lived and 
their disciples congregated. Many of them never rose to the 
importance of a khankah, and when they.died their mausolea 
become shrines or durgahs. These dervishes professed esoteric 
doctrines and distinct systems of initiation . . . . The 
preceptor is called the pir, the disciple the murid. On the death 
of the pir his successor assumes the privilege of initiating the 
disciples into ihe mysteries of dervishism or sufisnt, This privilege 
‘of initiation,- of making murids, of imparting to them f 
spiritual knowledge, is one of the functions which the Sajjadan- 
shin performs or is supposed to perform. The endowment is 
maintained by grants of land to the shrines by pious Moslems. 
The head of the institution, like that of a khankah, is called a 
Sajjadanashin, The governance (towliat) of the endowment ıs in 
his hands ; he is a mutwali, with the duty of imparting spiritual 
instruction io those who seek ıt. The property of the ‘shrine’ 
is wakf ‘ tied Np in the ownership of God.” : 


The appointment of the Sajjadanashin is regulated by usage 
and practice. This is referred to in the same judgment :— 


“ Upon the death of the last incumbent, generally ôn the 
day of what is called the sium or teja ceremony (performed on 
the third day after his decease”, the fakirs and murids of the 
durgah, assisted by the heads of neighbouring durgahs, instal a 
competent person on the guddi; generally the person chosen is 
the son of the deceased or somebody nominated by him, for his 
nomination is supposed to carry the guaranteé that the nominee 
knows the preceptsewhich he isto communicate to the disciples. 
In some instances the nomination takes the shape of. a formal 
installation by the electoral body, so to speak, during the life- 
time of the incumbent.” ° 


The duties in connection with the “shrine”, apart from 
giving spiritual instruction, consist in the due observance of the 
annual ceremonies at the tomb of the Saint, the distribution of 
charity at fasts and festivals, the celebration of the birthday of 
the Prophet, and the performance of other rites and ceremonials 
prescribed either byithe religious law or by usage and practice. 
Ordinarily speaking, the Sajjadanashin has a larger right in 
the surplus income than a mutwalı, for so long as he does not 
spend it in wicked living or in objects wholly alien to his office, 


PART XII. | THE MADRAS LAW JOURNAL REPORTS. 365 


he, like the Mohant of a Hindu Mutt, has full power of dis- 
position over it, . 

In Behari Lal v. Mahummad Mnuttakı 1 the plaintiff as 
Sajjadanashin sued to set aside certain mortgages executed by 
his predecessor in office, and dated his cause of action from the 
time he was appointed as Sajjadanashin. The learned Judges on 
a misconception of the rules of the Mahommedan law and of 
the judgment of their Lordships in Jewan Doss Sahoo v. Shah 
Kubeerudden ? held that the sajjadanashin was a “trustee.” One 
Judge held that the suit was barred either under Art. 134 os 
Article 144; the two others held that Art. 134 was applicable 
as the mortgages were created by a ‘trustee.’’ 

Their Lordships have to differ from this conclusion. In 
their opinion this case was not, in view of the considerations 
set forth above, correctly decided. ° | 

‘As regards the third case, Nélmony Singh v. Jagaband hu 
Roy 3 the suit was brought by the plaintiff as the shebait of a 
Hindu idol to set aside a durmokurrari pottah, executed ın 
respect of certain of the debuttar lands by two ladies who 
acted as shebaits during his minority. He alleged that he 
became entitled to sue for possession of the alienated lands on 
his appointment to the office of shebait by a decree of the 
Court. Theematerial defence was that the claim was barred. It 
should be observed that the.durmokurrari was created in’ 1857 
and the suit was brought after 1888. In the judgment of the 
High Court the words shebait and trustee are used as 
synonymous and convertible terms; the expression ıs always 
“shebait or trustee. Probably the fact that the shebait had 
duties and obligations in connection With the dedication, 
influenced the employment of the word “trustee” in a general 
sense, Mr. Mayne uses the expression in the same general 
sense to connote the same idea, That the learned Judge did 
not-regard the shebait as a trustee in the specific sense may be 
inferred from his indecisive conclusion’as to the application of 
Art. 134 to the plaintiffs claim. Itis quite clear, however, 
that the legal position of a shebait is quite different from that 
of a trustee to whom the specific property is ‘‘ conveyed” on 
a specific trust. In Prusunno Kumar: Debya v, Golab Chand 
Baboo * wherc the question for determinatidn was whether a 

o i. eI L. R. 20 All. 482. . 2. (1841) 2M. I, A. 390. 
3. I. L R. 23 Cal. 536 4. I L. R 2 Ind. App. 146, 
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particular transaction challenged as invalid had been entered. 
into for such necessity as would make it binding on the dedi- 
cation, Sir Montague E. Smith, in delivering the judgment of 
the Board, scrupulously avoided the use of the confusing word 
“trustee ”. Dealing with the powers of -the shebait, he said 
as follows :— 

“But notwithstanding that property devoted to religious 
purposes is, as a rule, inalienable, it is in their Lordships’ opin- 
ion, competent for the shebait of property dedicated to the 
worship of an idol, in the capacity as shebait and manager of 
the estate, to incur debts and borrow money for the proper ex- 
penses of keeping up the religious worship, repairing the temples 
or other possessions, of the ıdol, defending hostile litigious 
attacks and other like objects. The power, however, to incur such 
debts must be measured by the existing necessity for incurring 
them. The authority of the shebait of an idol’s estate would 
appear to be ın this respect analogous to that of the manager 
for an infant heir as defined in a judgment of this Committee 
delivered by Knight Bruce L, J. 


“ It is only in an ideal sense that property can be said fo 
belong to an idol, the possession and management of it must, in 
the nature of things, be entrusted to some person as shebait or 
manager, It would seem to follow that the person %0 entrusted 
must of necessity be empowered to do whatever may be te- 
quired for the service of the idol and for the benefit and pre- 
servation of its property at least to as great a degree as the 
manager of an infant heir. If this were not so the estate of 
the idol might be destroyed or wasted and its worship disconti- 
nued for want of th® necessary funds to preserve and maintain 
them.” 


The identical question relating to the powers and position 
of a shebait was again before the Boardin thecase of Abhiram 
Goswami 1, already referred to. With regard to the powers of 
the shebait, their Lordships say as follows:— 

“The second question is whether, this being so, the Mohant 
had power to grant a Mokarrari Pottah of the Mouzah. It is well 
settled law that the power of the Mohant to alienate debottar 
property, is like the power of the manayer for an infant heir, 
limited to cases of unavoidable necessity : Prosusna Kumari 


; e J. (1909) L. R. 361 A};148 : 19 M. L, J. 522. e 
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‘Debyav. Golab Chand 1. In the case of Konwur Doorganath Roy 
v. Ram Chander Sen 2, a Mokarrari Pottah of debuttar lands was 
supported od the ground taat it was granted in consideration 
of money said to be required for the repair and completion of 
a temple, for which no other funds could be obtained... But 
the general rule is that laid down inthe case of Maharanee 
Shibessouree Debta v. Mothoranth Acharjo ?. that apart from 
such necessity to create a new and fixed rent for all time. though 
adequate at the time, in heu of giving the endowment the benefit 
of an augmentation of a variable rent from time to time, would 
be a breach of duty in the Mohant. There is no allegation 
that there were any special circumstances of necessity in this 
case to justify the grant of the Pottah of 1860, which, on the 
most favourable construction enured only for the lifetime of 
the grantor. Pranananda, who died in 1891, or of the Pottah of 
1896, which, at best, could only be dened operative during 
the lifetime of Rahubananda, who died in 1900. 

The question came up again for consideration by the 
Board in the case of Palaniappa Chetty v. Detvasikamony 
Pandara 2. The suit was instituted by the head of a Mutt to re- 
cover , possession of certain land which formed part of the en- 
dowment of a Hindu temple attached to the Mutt, and had been 
granted by his predecessor to the defendant by a perpetual rent- 
free lease in consideration of a small sum of money paid at the 
time. The contention in that case was that the alienation was 
for the benefit of the institution ; that contention was overruled, 
and the, decision proceeded on the basis that the shebait was 
only a manager.’ Lord Atkinson, delivering the judgment of 
the Board, further added :— ° 

“Three authorities have been cited which establish that it 
is a breach of duty on the part of a shebait, unless constrained 
thereto by unavoidable necessity, to grant a lease in perpetuity 
of debottar lands at a fixed rent, however adequate that rent 
may be at the time of granting, by reason of the fact that by his 
means the debottar estate ıs deprived of the chance it would 
have, if the rent were variable, of deriving benefit from the 
enhancement in value in the future of the lands leased,” 

In that case the leased lands were situated ın the street of 
a village; here they are in the town of Madurg. 

lL L.R. 21 A'i. 2 LR. 41, A. 52, 
° 3, J8M. I,A 270. 4. (1917) Ł. R. 44 1. A, 147 ; 33 M. B. J? 1: 40 M. 709- 


P. C. 
Sir Vidya 
Varuthi 
Thirtha 
Swamigal 
v, 
Balusami 
Ayyar 
aud othets. 
Mr. Ameer 
Ali, 


PC, 


Sir Vidya 
Varuthi 
Thirtha 
Swamigal 
v, 
Balugaini 
Ayyar 
and others 
Mr. Ameer 
Ali 


368 THE MADRAS LAW JOURNAL REPORTS. _ ['VOL. XLI. 


Reverting then to the judgment in Nulmony Singh, ! their 


‘Lordships think that the expression “trustee? was loosely and 


speaking with respect, wrongly applied to the shebait in order 
to bring the case under Article 134+. Itis to be observed that 
in ngne of the three cases was there any examination of the laws 
and usages governing the respective institutions, or of the 
Madras decisions, ın which the subject had been elaborately 
considered, 


In the present case the character of the endowment in rela- 
‘tion to the superior is proved beyond contradiction. It has been 
found concurrently by both the Courts in India that the endow- 
ment was held by the defendant No. 26 for the general purposes 
of the institution.Considerable stress was laid on behalf of the res- 
pondents on the entry in the Inam Register that the dedication 
was for aspecific purpose, viz., the worship of the idol. The 
Inam proceedings did not create any dedication. They were 
instituted simply with the object of investigating titles to hold 
lands revenue-free as belonging to valid endowments. The 
gifts were made long before the Inam proceedings by the 
Hindu kings or chiefs who then held the country. The pur- 
poses of the dedication must therefore be gathered from esta- 
blished usage and practice. and that has been found by the 
Courts in Iudia. Again, “ valuable consideration” forms the 
essence of both’S. 10 of the Limitation Act and of Art. 134 of 
the 2nd Schedule. Even if this were a specific trust, which it 
is not, it would be ridiculous to hold that the rent reserved in 
the grant to the second plaintiff was “valuable consideration.” 


In the Courts below the plaintiffs rested their claim 
mainly, if not entirely, on Art. 134. Before the Board an alter- 
native argument has been advanced. It is contended that the 
second plaintiff acquired the title he is seeking to establish by 
twelve years adverse possession under Art. 144. That article 
declares that for a suit “ for possession of immovable property 
or any interest therein not hereby (i.e., by the schedule) other- 
wise especially provided for” the period of limitation is twelve 
years from the date when. the possession of the defendant be- 
came adverse to the plaintiff. In view of the argument it is 
necessary to disgover when, according to the plaintiff, his 
adverse possession began. He was let into possession by 
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Mohunt No. 1 under a lease which purported to- be a perma- 
nent lease, ‘but which under the law could endure only 
for the grantor’s lifetime. According to the well settled 
law of India (apart from the question of necessity which 
does not here arise) a Mohunt is incompetent to create 
any interest in respect of the Mutt property to endure 
beyond his life. With regard to Mohunt No. 2, he 
was vested with a power similarly limited. He per- 
mitted the plaintiff to continue in possession and received the 
rent during his life. Such receipt was with the knowledge 
which must be imputed to him that the tenancy created by hig 
predecessor ended with his predecessors’ life, and can, there- 
fore, only be properly referable to a new tenancy during his 
life, and in these circumstances the proper inference is that it 
was .so continued, and Consequently the possession never 
became adverse until his death. 


There ıs tone other point which deserves notice, The 
administration of the second Mokunt lasted until 1906. In 
1905, however, the Mutt went under the management of the 
Dewan of the Mysore State, under power of attorney granted 
by the Mohunt and his successor, who may coveniently be 
detsgnated as Mohunt No, 3. Certain persons to whom the second 
plaintiff had ‘sub-leased the lands for ten years thereupon 
obtained from the Dewan during the currency of their term‘a 
lease for seventeen years, It is a direct lease from the Dewan 
as‘holder of a power of attorney from Mohunt No. 3. The 
lessees thereunder „have: been in possession for Some years 
prior to this suit, and the object of the present action is not to 
keep the‘plaintiff in possession, but to eject” these possessors 
who hold under a title proceeding from the Dewan and Mohunt 
No, 3, and tọ upset the act of administration of Mohunt No. 3, 
on the ground of rights acquired adversely to the Mutt by lapse 
of time during the incumbency of Mohunt No. 2 


For the foregoing reasons their Lordships are- of opinion 
that neither Article 134 nor Article 144 applies to this case, 
that the plaintiffs have acquired no title by adverse possession 
under either of those Articles ; that the Judgment and decree of 
the- High Court, Madras, must therefore be reveysed, and the 
order-of the Subordinate ‘Judge dismissing the suit es 
with*gost§ here and of the PEE Court, 

R—47 
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Their Lordships will humbly advise His Majesty accord- 
ingly. i Appeal allowed. 
Soiicitors aepellant —T. L. Wilson & C>. 
Solicitor for respondents.—H. S. L, Polak. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. ' 
Subraya Bhandary and others ... Appellant.* (Plaintiff.) 





d v. 
Janardhana Bhandary and another .. Respondents (Defend- 
| | ants 1 & 3). 


Civil Procedure Code, O. 8, R. 6—Set-Off—Barred debi—Suit for Partstion 
among members of joint Hindu Family üi 
Ina suit for partition among the members of a joint Hindu Family it 1s not 
open to theedefendant, a member of the family, to claim a set off in respect of a 
debt due to him from the joint family but the recovery of which bad become bart- 


- ed by limitation at the date of the swt. Velaya Moothan v. Krishna Moothan (i). 


Relied on. i 

Second appeal against the decree of the District Court of 
South Kanara in A. S. No. 515 of 1919 preferred against the 
decree of the Court of the District Munsif of Mangalore in O. 
S, No. 292 of 1918. ‘ : 

C. V. Ananthakrishna Iyer for appellants: - 

B. Sitarama Rao for Respondents. 

`" The Court delivered the following 

Judgment :—In this case the defendant’s grandfather took 
an assignment of a mortgage from a creditor of the family to 
which the pldintiffs’ and defendants’ ancestgrs belonged. He 
simultaneously took a sale-deed of the one-third interest of one 
of his two brothers in the family house for Rs. 188 of- which 
Rs, 123-8-0 represented that brother's share of the debt and thus 
became the full owner of that brother’s shareas well as his 
own share over which the mortgage became extinguished. by 
merger. 


He did not take any proceedings to recover the amount 
secured by the.mortgage or a proportionate part thereof from 
the plaintiffs’ grandfather’s share and his right to do so was at. 
the date of this suit barred by I:mitation. 

In a suit by plaintiff for partition the defendant claims to 
set off the amount by which the plaintiff's estate has been bene- 
ne 


f {—— 
* S, A, No, 1432 of 1920. 3rd. February 192L°. 


1. (1917) 84 M. L, J. 32. 
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fited through the defendants’ grandtather’s omission to. bringit  gubrava 
to sale in pursuance of his rights as assignee mortgagee. Bhanrdary 
v 


The Lower Courts have called upon the plaintiff to pay Janardhana 
Rs. 123-8-0 as an equitable set-off before being put in posses- Praniai 
sion of his share of the famıly property. = 


We do not think the defendants are entitled to this set off. 
At the date of partition there was no outstanding equity in the 
defendants’ favour. They allowed their separate claim against 
the family property to become time barred with the result that 
‘at the date of suit there was no ‘outstanding debt which they 
were legally entitled to recover. 


i This case resembles that of Vellayappa Moothan vw. Krishna 
Moothan } in which it was held that à debt of a joint family to 
a partnership in which some of the members of a joint family 
were partners could not be treated as an item of account in the 
partition suit, when the debt had become barred, ‘Several cases 
have been cited in which equitable sef-offs have been allowed 
when taking accounts at the time of partition even though those 
claims were barred by limitation, but they are all cases in 
which the claims arose out of the same transaction or were so 
closely connected together that in.taking accounts it became 
necessary tô set off some debit items against other credit items. 
In this case there 1s no such connection between the separate 
title of the defendants’ ancestor , under the mortgage and the 
present right of the members of the family to have an equal 
division of the family property. The liability of a joint family 
io individual members is not assets or property to be brought 
into the hotchpot at division see the observations of Sadasiva 


+ 


Aiyar, J., ın Vellayappa Moothan v. Krishna Moothan ! 


The appeal must be allowed and the direction that plaintiff 
should pay Rs. 123-8-O;will be struck out of the decree. Plain- 
tiffs will get one-third of their costs throughout. 


The memorandum of objections is dismissed without costs. 


A. V. V. Appeal allowed, 


` 
aos 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Vanchinatha lyer ... Apellani * (ist Defendant). 
v. 
Rajagopala Iyer and others Respondent (Plaintiffs and 


2nd defendant, 


Madras Hereditary Village ‘Offices Act (III of 1895) Ss.3 (4) 13 and 14— 
Service inam lands—Purolit service—Sust for possession—Jurisdiction—Cinil 
Cows t—Enfranchisement—Adverse possession. ‘ 

Ss. 13 and 31 of Madras Act III of 1895 confer evelueive jurisdiction on 
Revenue courts over suits for the recovery of the emoluments of hereditary offices 
falling under S. 3 CL (4), ove of which is the office of village purohit in pro- 
prietory estates as well asin tyotvari villages Kandappa Achari y. Venganna 


Naidt (1) Relied On. a 
S. 14 of Madras Act ITI of 1895 prescribes a period: of three years for suits 


under the Act but does not extinguish the rights of persons who {ail to sue in time. 
Pichuvayyar v. Vilakkudayan Asari. 2 Rel. 

Second Appeal against the Decree of the Court of the 
Temporary Subordinate Judge of Chingleput in Appeal Suit 
No. 77 of 1919 presented against the decree of the Court of the 
Additional District Munsif o Chingleput in Original Suit 
No. 229 of 1916. 


Facis :—The suit lands were originally all of thèm purohit 
service inam lands and had been mortgaged to the first defend- 
ant by the last male owner who died leaving a widow as his 
next heir. The widow herself died in 1902 and 1n 1905 the third 
item of the suit lands was enfranchised in the name of the first 
defendant. In 1916 plaintiff as the nearest reversioner brought 

a suit in the Civil Coùrt for recovery’ of possession of all the 
lands alleging that the mortgage was invalid and even otherwise, 
it had been: discharged. . : 


T. R. Venkatarama Sastri and P. S. Narayanaswami Aiyar 
for appellant. 

C. V. Anantha Krishna Aiyar for respondent. 

The Court delivered the following 

judgment :—The plaintiffs brought this ent to recover 
three items of property in Siruvakkam and Konericuppam 
Villages on the styength of their reversionary right as heirs 





* Second appeal No. 402 of 1920. _ 18th January, 1921. 
° 1. (191871. L. R. 37 Mad. 548 :25 M. L J. 42. 
e 2% (1897) I. L. R. 21 Mad. 181. 
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to the late Samu Ayyar. This suit failed in the first court on 
a finding by the District Munsif on the question of plaintiff’s 
father’s adoption, but on appeal the Subordinate Judge found 
this point: in their favour and gave them a decree for 
possession on payment ofjthe amount spent by Ist defeffdant 
in redeeming the property from the hands of mortgagees. 


In Second Appeal the ist defendant has for the fisrt time 
raised the contention that the Civil Courts had no. jurisdiction 
over the suitiwhich was brought for the recovery of the emolu- 
ments of the office of purohit in a proprietary estate and we have 
allowed him to argue this point of law, seeing that if.he is 
right in his contention, the decree obtained by the plaintiff 
cannot stand. 

After the, Full Bench decision in Kandappa Achary v. 
Vengama Naidu 1, which supported Mutyala Papayya’v. Koneri 
Musammullu 2 and overruled Veerabaadran Achari v. Suppiah 
Achari 3 it must be regarded as settled law that S. 13 of Madras 
Act II of 1895 confers jurisdiction on Revenue Courts over 
suits for the recovery of the emoluments of hereditary offices 
falling under S. 3 clause (+), one of which is the office of village 
purohit or priest in proprietary estates as well as in ryotwari 
villages, At the same time S. 21 ousts the jurisdiction of Civil 
Courts ‘in respect of such suits. 


Of course a suit in which the plaintiff does not need to 
rely on his right to the office and its emoluments in order to 
succeed, such as would be the case in the instancg cited in the 
words of Subramdnia Aiyar J. at page 210 of Moovula Seetham 
Naidu v. Doodi Ram: Naidu* stands on æ different footing. 
But this is not such a case. In the plaint in this suit the 
plaintiff mentions expressly the nature of the property he sues 
to recover’viz. purohit maniam and traces his descent by a 
geneological tree to the previous office holders. ' 


The plaintiff’s suit must accordingly be dismissed in res- 
pect of the first two items but without costs as the point of 
jurisdiction was taken at a late stage. This dismissal will be 
without prejudice to any suit that may hereafter be filed in the 


proper court, 

Rr ay 
1. (1913) I, L. R. 37 Mad. 548: 25 M. L. J 42. 2 (1912) 22 M. L. J. 156. 

e3 (T909) 1.L R. 83 Mad 488. . . 

4, (1909) 1. L R. 33 Mad. 208 : 20 M L, J. 91. 
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The third item in suit isan enfranchised nam. Mr.' Ve nka- 
trama Sastri argues that the suit is barred by limitation ın res- 
pect of it as S. 14 of Act III of 1895 prescribes a term of three 
years’ limitation for suits under the Act and more than 3 years 
had lapsed on the date of suit since the widow died in 1902. 


Act- III of 1895 however has no provision corresponding to 
S. 28 of the Limitation Act which extinguishes the right of 
persons who fail to sue in time, See Pichuvayyar v. Vilakku- 
dayan Asari l and Secretary of State v. Vira Rayan ?. 


The plaintiff had 60 years under Article 148 of the Limi- 
{ation Act to sue for redemption from the date of the mortgage 
and 12 years to sue for possession from the date of the widow’ S 
death under Article 14]. 


His,suit is therefore in time in respect of this item and 
as there is no other point the lower court’s decree will be 
modified by excluding items 1 and 2 and retaining item 3 with 
costs throughout on the proportionate value of that item, the 
amount to be paid by the plaintiff being reduced from Rs. 146 


to Rs, 21. 
A. V. V. Decree Modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREŞENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Sankaranarayana Pillai and others... ‘Appellants * (Peti- 
. ` Yioners L. Rs.) 
v. @ ! 
Puthiya Vettil Thangamma and i 
another o (ye. Respondents. 


Limutation Aci, dit. 182 (5)—Step inaid of cxecution—Decree for redemp- 
tion—Applicalion by a mortgagor for extension of time for depositing the 
redemption money into cowrt—Whether mortgagor ts entitled to ask for lhe 
sale of mortgased property in a redemption decree 


An application by a mortgagor for extension of time for depositng the 
rede nption money into Court in the case of a redemption decree is an apolication 
to take a step in aid of execution of the decree under Article 182 (5) of the Limitas 
tion Act. 


It makes no difference for this pupose if the application is not granted. 





"A.A. A.O No. 28 of 1920. : 23rd February 1921, © 
1, I. L.R, 21 Mad 134 2 1 L. R.9 Mad 175, 


` 
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The nature and requ sites of a step in a'd of execution considered and discus- 
sed. Abadul Kadır Rowther v. Krishnan Malanal Nair 1. referrsd to. 


An application to take a step ın aid of execution need not necessarily be one 
made when an exection application'is pending. | 
Where a decree for redemption has been passed it 1s open to the mortgagor to 
execute the decree by applying for sale Govinda Taragar v.Veeran 2 Abdul 
Khadr v. Samtpandia Tevar 3 followe.i. j 


, Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Calicut in Appeal No. 49 of 1919 
(A.S. No. 173 of 1919 on the fle of ihe District Court) 
preferred against the order of the Court of the Principal. 
District Munsif of Calicut in E. P. No. 102 of 1918 in O. S 
Ño. 794 of 1910. 


T. R. Ramachandra Iyer ‘and A, S. Venku Aiyar for 
appellants. \ ) 
K. Kuttikrishua Menon, for respondents, 

‘The Court delivered the following 

Judgment :—Sfencer, J :—The decree that was passed by 
the District Munsif. upon this suit for redemption, though 
styled a preliminary decree and passed under the Code of Civil 
Procedure, 1908, provided for sale of the mortgaged properties 
if the money required for redemption was not paid by a certain 
date. There was thus no need for any. one to apply for an 
order for sale. Butin a redemption suit, the decree-holder 
being the mortgagor, it has been held in Coada Taragan v, 
Veeran 2 C. M S. A. No. 99 of 1915 and Abdul Kadır v. 
Samipandiya Tevar ? that he as well as the mortgagee has a 
right to execute the decree by applying for sale and I think 
we should follgw those decisions. 

As regards the applications o, 4-4-1916 and 23-6-1916 for 
an extension of time for depositing the redemption money in 
Court, it may be conceded that they did not aid the particular 
form of execution which has ultimately been reached, but if 
they were bona fide they may well’besaid to have been in aid 
of that portion of the decree which related to redemption and 
l think the decrée must be treated as a whole and not split up 
into sections. This is the view taken in a recent decision (S, A. 
No. 2405 of 1917.) to which I was a party. If they were in any 
sense aids to executions they should be treated as steps in aid 


of execution. ` 5 
J. {1913) I. LR, 38 Mad, 695 - 26 M L. J. $38. nna 
* ə (1911) I L. R. 36 Mad. 32:21M. L, J. 91 >o 
3, (1920) I. L. R. 43 Mad, 835 : 39 M, L, J, 941. 
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In Abdul Kadar Rowther v. Krishnan Malaval Nair | Sada- 
siva Aiyar, J. observed that an application by the decree-holder 
to give time to the judgment debtor merely as a mailer of grace 
would be a step in retardation. In the present case the appli- 
cant though he was the decree-holder was the person who had 
to pay and he was applying for time not as a matter of grace 
to a judgment-debtor but in order the better to enable himself 
to execute the decree, the execution of which would have been 
completed as soon as the redemption money was paid. 


* The Subordinate Judge in appeal made the comment on 
these applications that it could not be-said that they were made 
in execution. The law only requires that they should be appli- 
cations in accordance with law to the proper court and uey 
appear to have been that. 


I therefore agree with my learned colleague that this 
appeal should be allowed with costs in both courts, 


Ramasam, J. :—This ıs a matter arising in execution of a 
decree for thé redemption of a usufructuary mortgage in South 
Malabar. The final decree of the High Court, dated 16th 
October 1913, allowed three months’ time for redemption. The 
three months expired on the [6th (not 15th) January 1914. In 
his present application, dated 22-12-17 the decree-holder 
(Plaintiff) applied for sale. l 


It has been held in Nant Nair v. Kandan Ashtamoorihi 
Nambudripad 2 that, in cases falling under the Malabar 
Tenants’ Imprévements Compensation Act, the provisions in 
O. 34, Civil Procedure Code, are modified by S. 6 of that 
Act in so far as they are inconsistent with the' latter, and that 
under the local act, only one decree in redemption suits need 
be passed. This was also acted upon by the Subordinate Judge 
in an earlier stage of, the proceedings of this case. In this 
view, the question decided in Govinda Taragan v. Veeran 3 CÇ, 
M. S.A. No. 99 of 1915, and Abdul Kadir v, Samipandaiya 
Tevar 4, whether a mortgagor who obtaineda decree for 
redemption can apply for sale, when no final decree is passed 
under O. 34 R. 4 which enables the mortgagee only to 
apply for the passing of a final decree does not arise, though 


ee 
1, (1918) I. L R.3838 Mad, 695. 2. (1918) M. W. N. page 651. 
3, (1911)J. L. R 86 Mad, 32 . 4 (1920)1 L. R. 48 Mad,335, e 
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I may add that, if it’ arises, I am inclined to follow those deci- 
sons and do not share the doubts: expressed by Seshagiri 
Atyar, J. in the last of them. 

But it has also been pointed: out in the same case Nani 
Nair : v, Kandan Ashtamoorthi- .Nambudripad! “ Brovi- 
sions like directions for sale in default, allowing time -to pay 
moneys declared as due and so-on, not inconsistent with the 
Improvements Act and directed or allowed by the New Civil 
Procedure Code to be mentioned in decree for redemption or 
ejectment can, of course, be mentioned in decrees passed ine 
suits falling under the Compensation Act also.” 

It follows that the mortgagor is entitled to apply for ex- 
tension. of the time allowed to him in the decree for redemption, 
In this case, two such-applications were filed by the decree- 
holder on 4-4-1916 and 23-6-1916. The District Mynsif held 
that they operated as steps in aid of execution and saved the 
present application from being barred by limitation. The 
Subordinate Judge reversed the order of the District Munsif 
on the ground that they were not in aid of the execution be- 
cause (1) the applications were not,made when any execution 
application was pending and it cannot be said-that they were 
made in execution (which is true), and (2) they retard execu- 
tion’ and noteaid it. : 

In my opinion there is no warrant for the view that an 
application to take a step in aid of execution should be made in 
execution and no authority has been cited by the Subordinate 
Judge or the learned Vakil for the respondent in its support. 

On the second ground also, I am unable.to agree withthe 
learned Subordinate Judge. Ordinarily, {t is thé judgment 
debtors that have to pay or do some act under, decrees ın order 
to avoid sale, and applications by them for extension of time, 
retard execution and do not aid it, But it does not follow that, 
in redemption decrees and similar decrees, where the decree- 
holder has to pay before obtaining execution and asks for 
extension of the time allowed to:him for payment, such appli- 
cation does not aid him though it may retard execution of the 
decree, It aids him inthe execution of the portion of the 
decree relating to redemption which he cannot get without 
extension of the time (see Pitam Singh v. Tota*Singh 2). As my 
learned, brother. observed in the course of the argument late 

1, (1918) M. W. N. 55] at 553, 2, (1907) I. L..R. 29 All, 301 p. 802, 
i R—48 


Sankara- 
narayana 
Pillar 


v, 
Puthiya 
Vettil 
Thangamma 
and others. 


namma aat, 


Ramesam, J. 


Ga nkara- 
natayana 
Puia 


Puthiya 

Vettil’ 
Thangamma 
and others. 


——_— 


: Ramesam, J. 


Rentala 
Veerrazu 


v 
Kuruvella 
Subharayudu 
and others. 


378 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLI. 


redemption is better than no redemption. It may be that those 
applications do not aid the particular kind of execution now 
sought, viz., sale which was a relief granted as alternative to the 
relief of redemption. It is enough that they aid the decree- 
holdes in the execution of some portion of the decree; vide, 
Kalidas Manekchand v. Varjivan Rangji, 1 especially when that 
is the primary object of the decree-holder, even though, in the 
events that happened, the decree-holder did not derive the 
assistance sought. In my opinion the proper test in deciding 
such a question is whether the step aids the execution. The 
other test is, viz, whether it accelerales or retards execu- 
tion (see Kartick Nath Pandey v. Jagannath Ram Marwari ? 
and Abdul Kadir Rowther v. Krishnan Malaval Nair 3.) Though 
in many cases it amounts to the same thing, may in some 
cases (such as this) turn out to be fallacious. 

` I would reverse’ the order of.the Subordinate Judge and 
restore that of the District Munsif with costs here and in the 
Lower Appellate Court. l 

C. A. S. 


r 





. IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
- ` PRESENT :—MR. JUSTICE ODGERS, 
Rentala Veerrazu ... Petitioner. * NRE DOREY 


r . 
pe 


‘Kuruvella' Subharayudi and 


another © — Respondent (30d and 4th peli- 
mo : tioners.) 

Civil Procedure Code, Ss.48 and 115—Exécution—Fresk appitoation—Cona 
tinuation of pending excomtion--Reviston—Error of law— Remedy by suit open to 
aggrieved party. 

Where owing to circumstances beyond the control-of tbe. decree holder execu- 
tion proceedings are interrupted and are. removed to a superior court, an applica- 
tion to the latter court for relief is nota "fresh applicabion’’ for execution within 
the meaning of S 48 of the Code. Muhamad Nabi v. William Alfred Thomas (4) 
Relied On. 

Where a remedy by sait is open to an aggrieved party the High Court 
would be very slow to interfere in revision, Sri Krishtta Doss v. Chandook Chatd 
(5). Referred to. ` , 
= Peition under ‘S. 115 of Act V. of 190 and S. 107 of the 
Goverment of India Act praying the High Court to revise the 
Lo o DS 

. sa R. P No. 2%. of 1920, 28th February, 1921. 

(1838) I L. R. 15.Bom 245 note. 2. (1899) I. L. R. 27 Cal. 285. 


a. (1918) 1. L. R. 38 Mad. 695. . 4. (1918) 211.C.923, ° , 
= 5, (1909) I. L. R, 32 Mad. 874. 
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Order dated 7th October 1919 of the District Court of Godavary 
at Rajamundry in E. P. No. 25 of 1919 in C. S. No. 200 of 
1904 on the file of the Court of the Principal District Munsif 
of Rajamundry. , 

B. Satyanarayana for Petitioner. 

P. Narayanamurthi for Respondents, 

The Court delivered the following 

Judgment :—In this petition I am asked to revise the order 
of the District Judge of Godavari directing arateable distribution 
of the proceeds of a sale of property held on the 21st March, 
1919 by the District Court. The petitioner obtained a decree 
in O, S.No. 31 of 1903 on the file of the District Court of 
Godavari. The counter petitioners obtained a debree in O. S. 
No. 200 of 1904 on the file of the Principal District Munsif’s 
Court, Rajamundry, against the same judgment- debtor, Under 
the provisions of S. 63 (1) of the Code of.Civil Procedure, the 
attached properties were brought to sale in the District Judge’s 
Court, the District Munsif, in the meantime, stopping the sale 
in his court and adjourning the execution petition put in before 
~ him pending the disposal of the matter by the higher court, 

I am asked to revise the order of the District Judge on two 
grounds :—First, that the District judge erred, in entertaining 
an applicatign, dated the 31st January 1919, putin by the counter 
petitioners asking for rateable distrubution. The point is that 
the application when made on the 31st January 19f9 was over 
12 years from the date of the decree, i. e., the Ist August 1904 
unless the proceedings before the District Court can be re- 
garded as a continuation of those before the District Munsif’s 
court, before which latter Court there is so doubt that there 
was an, execution petition pending at the time when the pro- 
ceedings were removed to the District Court by operation of 
S. 63; and also, by the order of the District Munsif’s Court 
dated the 30th January 1919, directing that the decree copy 
and the execution record should be sent to the Court of the 
District Judge. 

The learned Vakil for the pentoni on these facts urges 
that under S. 48 of thé Code of Civil Procedure, the applica- 
tion dated the 31st January 1919 is barred as it was over 12 
years old. l ° 

Now, the first remark to be made on, this petition is that 
the Court is very slow to interfere in revision wheré there.is a° 
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Rentala Separate remedy open. See Sri Krishna Doss v. Chandook- 
er chand 1 and Subbiah Pillai alias Subramania Pillai v. Katlasaim 
Baltes Pillai 2. also A. Gaeble v. Rasmayi Ammal 3, The Privy Council 
and obers, bas laid down the scope of S,1151n Bala Krishna Udayar vy. 
Vasugeva Aiyar 4 where their Lordships say that “ the section 

applies to jurisdiction alone, the irregular exercise or non-exer- 
cise of it, or the illegal assumption of it. The section -is not 
directed against conclusions of law or fact in which the ques- 
tion of jurisdiction is not involved.” Here the -learned District 
„Judge has held that the application to him.is but an incidental 
application in futherance of the execution proceedings still 
pending in the District Munsif’s Court. He may be ‘wrong, 
but the fact that his decision is wrong is no ground for revision. 
See Amir Hassan Khan v. Sheo Baksh Singh 5. Koppaka Chan- 
drayya v. Roberison © per Seshagiri Atyar, J. and Ponnurangam 
Pillai v. Lal Khan Sahib 7 per Oldfield, J. where it was held 
that a wrong exercise of jurisdiction was no ground to interfere. 


The learned Vakil-for the petitioner has not been able to 
show me any authority to the effect that the learned District _ 
Judge was wrong in coming to the conclusion that the applica- 
tion before him was not a new application within the mganing 
of S. 48 ofthe Code of Civil Procedure. In fact the ruling in 
Muhammad Nabi Riza v. William Alfred Thomas è seems to 
Support the opposite’ view. There it was pointed out-that the 
theory of continuation -applies only where the previous applica- 
tion has been interrupted by reason of circumstances ever 
which the decree-holder had no control. The theory was 
applied in that case and it seems to me that this is pre-eminently 
a case -in which tHe theory should be applied. It cannot be 
said to have been owing to any circumstance under the control 
of the counterpetitioners that the proceedings were removed 
under S. 63 of the Code of Civil Procedure to the Court of 
the District Judge. ` 

The second ground urged before me 1s practically a repeti- 
tion of the first, that the District Judge wrongly assumed 
jurisdiction in holding that the application before the District 
Munsif was, continued by the application before the District 


1, (1909) I.L. R. 32 Mad. 334. 2.° (1914) 1 L. W. 905, 

8, (1918)1L, W. 238. 4. (1917) 1.L R. 40 Mad, 793 at p. 799 : 33 M.L,j. 69. 
5. (1884)1. L.R.11Cal 6- - 6. `(1919) 52 I. C. 641. , 

7. (1917) 37 I. C. 348. ra 8 (1913) 21 I. C. 923. s 
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Judge. I am of opinion that the District Judge is right. Section 
48 of the Code of Civil Procedure says that no order for the 
execution of the same decree shall be made upon any fresh appli- 
cation presented after the expiration of 12 years. The application 
before the District Judge was fresh, only in the sense that it had 
not been before the District Court before, for the very sufh- 
cient reason that the proceedings in which the counter-peti- 
tioners were interested were not removed to that Court till the 
day before the application was made to me. These are not 
` in my opinion, fresh proceedings within the mischief of the 
section. It would be most inequitable that the decree-holder, 
while prosecuting his remedy in the proper Court, (in this case 
the Court of the District Munsif) where he has an execution 
„petition pending within time, should be deprived of his remedy, 
simply by reason of circumstances over which he had no 
control. The proceedings were removed into the Court of the 
District Judge, to which Court he makes an application at the 
earliest oppurtunity for rateable distribution. 

For all these reasons, in my oOpoinion, the order of the 
District Judge is correct and this Civil Revision Petition must 
be dismissed with costs. 

A, V. V. 
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Krishnan and others... Appellants * (Defendants 
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‘Manalil „Inkirias O 
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“1, 2, 4 to 24 Defendants 1 to 4, 7 to 
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Malabar Law—Sale of tarwad property —Necessily for the sale to the extent 
of a substantial amount—Sale should be upheld—Purchaser when and whether 
can be com pelled to account for application of sale proceeds or pay the price to 
the junior members, 

Where the major portion of the consideration for asale by tbe- Karnavan of a 
Malabar tarwad is found to be for binding purposes, the pfoper course for courts 
to follow 1s to uphold the sale instead of directing it to be set aside on condition of 
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the tarwad paying the amount for which necessity 1s proved. Thalagara Ramanna 
v. Kalagare Gangayya (1) and Kannan Chelly v. Amtrihammal (2) and Asa 
Varada Seshamma v Bava Vetkatakrishnarayauim (3) followed. Kuuhamma 
Ummah v, Ibrahim Hay (4) and Padammah v. Themana Ammal (5). S. A. No, 
782 of 1919 distinguished. 


. Inghe absence of proof of any fraud or collusion on the part of the purchasers 
of tarwad property, they cannot be compelled to account for the application of the 
sale proceeds or to pay any part of the price twice over. 

The Karnavan of the tarwad being the person invested with the management 
of the moveable property of the tarwad, the otber membeis are uot entitled to 
demand the payment of the purchase money into their hands, 


Subramania Pattar v. Krishna Embrandari (6) teferred to. 


- Second Appeal and the Memorandum of Objections fied 
by the Ist respondent against the decree of the Court of: the 


‘Temporary Subordinate Judge of Tellicherry in Appeal Suit 


No. 10 of 1918 preferred against the decree of the Court of the 
Principal District Munsif of Tellicherry in O. S. No. 241.of 
1914, | 
` C. V. Anantha Krishna Atyar for Appellants. 

K. P. M. Menon for 1 and 5 Respondents. 

The Court delivered the following 

Judgments :—Spencer, J :—As it has been found that there 
was necessity for the sale to the extent of a substantial amount 
(viz) Rs. 1001, out of Rs, 1400, the proper course for the Courts 
to follow was in my opinion to uphold the sale instead of 
directing tto be. set aside on condition of the plaintiffs paying 
the amount for which necessity was proved. 


This is the effect of the decisions in Thalagara Ramanna 
v. Kalagare Gangayya } Kannan Chetty v. Amirithammal 2 and 


Asa Varada Seshamma v. Bava Venkatakrishnarayanim 3, 


For the respondents Mr, K. P. M. Menon relied on deci- 
sions in Kunhamina Umma v. Ibrahiin Haji * and Padammah 
v. Themana Amma 5 and Second Appeal No. 782 of 1919 (un- 
reported) but those were cases of mortgages and in such cases 
different considerations arise from those which arise in cases 
of sales. 


It was next contended for the respondents that the appell- 
lant should be made to pay over again the difference between 


Iaa II 


1. (1913) 27 M. Le J. 182. 2. (1914) 1 L W. 877, a 
Be (1916) 33 I. C. 833, 4, (I918)12 M. L.T. 264) ,. 
5, (189771. L, R. 17 Mad. 232 f G. (1920) 39 M. L. J. 5%. e 
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the amount shown to be for necessity and the whole sale price 
as they did not pay the purchase money into the hands of all 
the tarwad members. 

The 6th defendant who joined in the sale is the Karnavan 
of the tarwad and he is by his office invested with the manage- 
ment of the moveable property of the tarwad (See Subramaniya 
Pallar v.Krishna Embranderi 1, 

In the absence of proof of any fraud or ` collusion on the 
part of the purchasers they cannot be compelled to account for 
the application of the sale proceeds or to pay any part of the 
price twice over. 


The appeal is therefore allowed and the Lower Court’s 
decree will be reversed and the suit dismissed with costs 
throughout. The memo of objections is not pressed and is 
dismissed. l ° | 

Ramesam J :—I agree. The major portion of the consi- 
deration having been found to be for necessary purposes this 1s 
a case, in which the whole transaction ought to be upheld. See 
Thalagara Ramama v. Kalagare Gangayya *, Kannan Chetty 
y. Amirithaminal 3, Felaram Roy v. Bagalanand Banerjee * 
and Viswanatha Sastrigal v. Valambal Ammal*, The cases 
relied on by Mr. Menon the learned Counsel for the res- 
pondents, Kunhamma Ummav. Ibrahim Haji ® and Padammah 
v. Themana Ammah®6are cases of mortgage ame have no 
bearing .on cases of sale, The decision in S, A. No, 1597 
of 1914 goes to the length of holding that, .even in a case of 
mortgage, the original transaction would be afifrmed, subject 
`~ to an equity in favour of the plaintiffs i in respect of the portion 
which was found not to be justified by necessity. 

It is next contended by Mr. Menon ihat the plaintiffs 
should obtain a refund of the difference between the considera- 
tion in the sale deed and the amount found to be required for 
necessary purposes and he relied on Thalagara Ramana v. 
Kalagare Gangayya ? S. A. No, 1597 of 1914, S. A. No. 782 of 
1919, Rukmani Sundaranimalv. Muthu Ammal 7, S. A. No. 1814 
of 1918 and33 I.C. 833. The first two are cases of motgage and 
considerations different from those applying to sale arises. In 


1, (1920) 39 M. L J. p. 590. 2, (1918) 27 M, L. J. 132. 
3. (1914) 1 L. W. 877. 4. (1910) 14 Cal. W. N. 895. 
, 5. (1912) 12 MÌ L T. 264. 6. (1897) I L. R.17 Mad 232 at 234, 


* Since reported in (1919) 62 I. C. p. "701. 7 (1915) M. W.NL8. 
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Rukmani Sundaraminal v. Muthu Ammal 1! the sale was not 
affirmed and the remarks about refunding the amount of the 


consideration not shown to be for necessary purposes were not 
necessary for the decision. In Thalagara Ramanna v. Kalagare 
Ganggyya ? and 33 I. C. 833 the point wasnot argued but 
was conceded by the appellant’s vakils who succeeded in 
getting the main transaction affirmed. In Viswanatha Sastrigal 
v. Valambal Ammal* the point does not seem to beargued. In 
the case of alienation by widows where the sale is found to be 
for necessity, the mere fact that a portion of the consideration was 
not requiréd does not justify the purchaser in withholding it from 
the hands of the widow who is certainly the owner for the time 
being of the estate she was dealing with though her powers may 
be limited. The cases in Kannan Chetty v. Amtrithammal ? and 
Felaram Roy v. Bhagaland Banerjee * -where the plaintiff’s suits 
were wholly dismissed justify this view. Even in the cases of 
guardians (of minors) trustees, managers of joint families the 
same considerations apply. -So long as there is nothing suspi- 
cious in the management they are the proper persons to receive 
the consideration for the sales of the immoveable - property be- 
longing to the minors, ‘cestui’ que trust and - the joint members 
respectively, There is no reason ordinarily justifying ‘the’ with- 
holding of the payment from their hands. These considera- 
tions become stronger in the case ofa Karnavan of a Malabar 
Tarwad—Ste Subramania Pattar v. Krishna Embranderi, 5 In 
this case the Karnavan and five other members effected the sale 
and the Subordinate Judge found that they were the persons 
actually dealing with the family property. I concur ‘with the 
order purposed by my learned brother. 


Cc. A. S. Appeal alloc, 
I. (1915) M. W. N. 8. 2. (1913) 27 M. L. J. 8. 
* Since reported in (1919) 62 I. C. p. 701. 8. (19171 L..W. p. 877. 


4, (1910) 14 C. W. N. 895. . 5, (1920) 89 M. L. J. 590. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. Nagiah 
PRESENT :—MR. JUSTICE SPENCER, AND 'MR, JUSTICE Seshamma 
RAMESAM, `- koa | 
Tatigopala Nagiah ... Appellant * (1st respon- 
i dent Ist defendavt.) 


s PRS -a j: 
Kommineni Seshamma and others... Respondents (Plaintiff 
appellants and supple- 
. ! _ mental appellants). 

C. P. Code Order 20 Rule 1—Posting of a notice on a notice board 
announcing the result of an appeal—Whether sufficient compliance with the rule 
—Judgment not delivered—Petition of compromise—Court should receive and 
pass necessary orders. 

The posting of a notice on the notice board of the Court announcing the result 
of an appeal is not a sufficient compliance with the requirements of Order 20 Rule 
1 of the Code of Civil Procedure as to the pronouncement of Judgmeats in open 
Court. Bat Dalu v. Hargovan Das (1) approved. 


Where after the hearing of an appeal and when it {s still pending for want of a 
delivered judgment, a petition for compromise is presented the Court has to receive 
the petition and pass the necessary ordera thereon. 


Appeal against the order of the District Court of Guntur 
dated 17th March 1920 in I. A. No. 282 of 1920 in A. S. No. 
311 of*1919, declining Jurisdiction to pass a decree in terms of 
a rajinama petition filed by both parties. 

V. Ramadoss for appellant. 

P. Narayanamurthi and G. Krishna Arya for réSpondents. 

The Court delivered the following 

Judgment :—We do not consider that the, posting of a 
notice upon the ‘notice board of the Court announcing the 
result of the appeal was a sufficient compkance with the re- 
quirements of Order XX R, 1, of the Code of Civil Procedure 
as to the pronouncement of judgments in open court, 

We agree with the view taken by the Bombay High Court 
in Bat Dahi v. Hargovan Das ! that a practice of omitting to 
pronounce judgment in open court is both inconvenient to the 
parties and in direct opposition to an express provision of the 
law. 

When the vakils addressed the District Judge on Monday 
the 15th March 1920 as. to the appeal, the appeal was still 
pending for want of a delivered judgment. Te District Judge 


o* A. A. O. No. 239 of 1920. f 27th July 1921. 
| 1, (1906) I. L. R, 30 Bom, 156. 


R—49 ` ’ 
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had thus jurisdiction at that time to receive a; petition -of 
compromise and to pass the necessary orders upon it, . His 
order declining jurisdiction must now be set aside; and he is 
directed to take the petition on file and dispose of it according. 
to lay. 

Costs of this Civil Miscellaneous Appeal in this Court will 
be borne by respondents. 


C. A. S. | Order set aside. ` ` 

IN THE HIGH'COURT OF JUDICATURE AT MADRAS. 

- PRESENT :—MR. JUSTICE PHILLIPS, AND ‘MR, JUSTICE 
ONGERS, 

Killi Latchamma and another Appellants (Defendants Nos, 

1 and.2). 
v, | _ 
Killi Appanna and others N ` Respondents (Plaintiffs) 


Specific Relief Aoi —S. 42—Hindu Law —Reve: sionary righi—Deolaration of 
Grant of—Declaration merely sucidental to declaration of validity of adoplion 
of alleged last male owner—Effeci. 

. Plaintiffs the sons of one of two brothers. sued the widow and daughter of the 
other, for a declaration that P was the validly adopted son of their uncle, that 
they (plaintiffs) were, the reversionary heirs of, P and that an alienation made by 
the widow of their unele was no: binding upon them. The widow, plaintiffg alleged 
acting in collusion with her daughter denied the validity of P’s adoption, The courts 
below found that the alienation by the widow was valid, but neyertheless grant- 
ed the other declarations prayed for. Held, that the denial by the widow of the 
truth and vadiduity of P's adoption being a danger to the inheritance, the suit to 
establish the adoption was maintainable under S. 42 of the Specific Rellef Act, and 
that the plaintiffs were entitled to the incidental declaration that they were the 
presumptive reversioners of P, 

Second Appeal against the decree dated.22nd December 
1919 of the District Court of Garijam at Berhampore in A. 
S. No. 205 of 1919 preferred against the decree of the Court of 
the Temporary Subordinate Judge of Ganjam at Berhampore 


in Original Suit No. 62 of 1917, f 

P. Narayana Murthi for appellant. 

T. Varadarajulu „Naidu and T. Sundara Rao Nardu for 
respondent. 

The Court deliveréd the following 

Judgments :—Phillips ].—The plaintiffs in this suit are the 
sons of two brothers and the defendants 1 and 2 are widow 
and daughter respectively of another brother named Musalayya. 
These brothers were divided ane Musalayya after adopting one 


S, A. No, 1222 of 1920, i 20th April 1921, 
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Poluvadu died. Poluvadu also died and his widow remarried. 
The 1st defendant his adoptive mother obtained possession of 
the estate of ier son. The plaintiffs sue as the reversioners of 
the deceased Poluvadu and ask for a declaration «that 
Poluvadu’s adoption was valid, that they are the reversignary 
heirs and that an alienation made by the íst defendant is not 
binding upon them, The lower courts’ have found ‘that the 
alienation was valid because it was an alienation of property 
forming the Ist defendant’s stridhanam but they have granted 
the declarations as prayed for. 

It is now contended for the defendants (appellants) that, 
inasmuch as the substantial relief asked for, namely, the de- 
claration that the alienation is invalid, cannot be granted, 
the plaintiffs are not entitled to the other declarations, It may 
here be stated that the plaintiffs ‘really base their syit on an 
alleged denial by the lst defendant in collusion with the 2nd 
defendant that Poluvadu had been adopted-and the declaration 
as to the validity of the adoption is'the: main prayer in their 
plaint, It is however argued in appeal that this question of adop- 
tion is merely subsidiary to the question of plaintiffs’ right to 
be considered reversionary heirs and that their right as rever- 
sioners has to be proved through the adoption..No doubt-if this 


were so and the chief relief asked for were the declaration as to -` 


the reversionary right the decree could not beuphgld. The 
question has been considered recently by the Judicial Committee 
in Venkatanarayana Pillai v. Subbammal!, Janaki Ammal v. 
Narayanaswamy Iyer 4 and Sandagar Singh v. Pardip Narayan 
Singh 3, The effeet of these decisions appears to me to be-that 
when reversioners sue for a declaration of their “‘reversionary 
right such a suit will not lie except when such declaration ıs 
incidental to some other relief which they can claim and this 
is the view of those decisions which has been taken by another 
Bench of this court in Navaneetha Krishna Thevan v, Ramasaini 
Pandia Thalavar ^ | 


We have, therefore, in this case to see whether the decla- 
ration as to the reversionary right is the main prayer in the 
plaintiffs’ suit or whether it is merely incidental to'the declara- 
tion as to adoption. Under S. 42 of the Specific Relief Act the 
Court is empowered in its discretion to make 4 declaration in 


e1. (1915) I. L. R. 38 Mad. 406- . 2, (1916) I L. R. 39 Mad, 634 
3. (1917) 1. L. R. 45 Cal. 610. 4. (1916) I, L. R. 40 Mad, 871 
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favour .of any person entitled to any lJegal-character, or to any 
right as to any property. It is I think clearly established now 
that.reversioners can bring a suit fora declaration in certain 
circumstances and for that purpose they must be deemed to be 
persqns having a right to property within the meaning of S, 42 
viz,, to the estate to which they are the reversioners and in 
Venkatanarayana Pillai v,Subbammal | two kinds of suits which 
can be brought by them are specified, namely, suits to set aside 
an adoption by a widow and suits,to set aside an improper ali- 


.enation of the estate, and the Judicial Committee remarked that 


itt both these cases the right to sue is based on a danger to the 
inheritance common to all the reversioners. Under illustration 
(f) to S. 42 a suit can be brought by a reversioner to declare an 
adoption by a widow invalid, The present suit is merely the 
converse of that but it is contended for the appellants that the 
converse suit is not of the same nature as a suit to set aside an 
adoption the argument being that an adoption, bya widow de- 
volves the property immediately on the adopted son and that 
gives a right to the reversioners to sue; but it may be pointed 
out that when there has been an adoption as has been found to 
be the case here, a denial by the widow of the truth and valı- 
dity of such adoption is a danger to the inheritance. Tf that 
denial is-persisted in possibly for a long series of years until the 
widow finally dies, it may then be impossible for the reversio- 
ners to prove that an adoption actually took place and the effect 
of the adoption being declared invalid would be to alter the suc- 
cession to the,estate, for the last male holder would then be the 
father instead of the adopted son andif the father is the last 
male holder his daughter would be in the line of inheritance 
and if she had a'son the estate would devolve on him to the 
exclusion of the father’s own brothers or nephews—in this case, 
the plaintiffs. The result, therefore, of the denial by the 1st 
defendant of the validity of the adoption might be that the 
estate would on her death devolve on her daughter and daugh- 
ter’s son thus excluding the plaintiffs who would be entitled to 
come in after the first defendant if Poluvadu had’ really been 
adopted. To allow this denial of the Ist defendant to pass 
unnoticed would undoubtedly be a danger to the estate, for in 
cases like adoption and so on it is advisable that the factum 
n be determined as near the date af the adoption 
1, (1915) I. L. R. 38 Mad. 406 j 
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possible and therefore, the plaintiffs are justified in 
bringing the suit now to declare the adoption valid one 
of the reasons being that the suit is valuable as prepetua- 
tion of evidence as otherwise it might not be available when 
the reversion falls in. This suit is not really a conffict as 
suggested by the appellants between two sets of reversioners 
as in Rama Rao v. The Rajah of Pittapur, 4 but itis really a 
suit to establish finally the identity of the last male holder and 
thereby to ascertain in which family are to be found the 
general: body of reversioners. It is of course possible that the 
2nd defendant might die without a son in'which case the 
plaintiffs would be the reversioners after her death but in view 
of the possibility of her having a son there is undoubtedly a 
danger of the estate being diverted from its proper course. By 
establishing the validity of adoption the estate devolves in one 
way, whereas if there had not been an adoption the estate might 
devolve in another and might be diverted from the proper heirs. 
The Subordinate Judge has actually found that this suit was 
brought by the plaintiffs in consequence of the denial of the 
adoption by the 1st defendant and a perusal of the plaint shows 
that this is so. The alienation complained of was of property 
the value of which bears a very small proportion to the whole 
estate and the alienation took place many years before the suit 
was brought. I think here the plaintiffs have brought this suit 
primarily to establish the factum of adoption and secondarily 
to set aside the alienation, I therefore can see no reason why 
this suit to establish the adoption should not lie. under S. 42 of 
the Specific: Relief Act, and if it does lie, the declaration that 
the plaintiffs are the presumptive reverstoners is merely an 
incidental declaration following on the factum of adoption. 

For these reasons I think that the lower courts are right 
and dismiss the second appeal with costs. 

Odgers J :—The suit was for two declarations (1) that 
Poluvadu was'the adopted son of Musalayya and the plain- 
tiffs are the reversionary heirs of the former, (2) that the 
alienation by the first defendant (adoptive mother of Poluvadu) 
is invalid and does not bind the plaintiffs as reversioners. The 
plaintiffs are the sons of brothers of Musalayya. The latter 
having no son adopted his brothers son Polttvadu. Poluvadu 
died 20 years before the suit and his widow having remarried, 
. l. 1. L. R. 42 Mad,- 219, : 
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first defendant succeeded as his adoptive mother ‘and the 
second defendant is her daughter, It is not disputed that the 
plaintiffs are reversionary heirs if the adoption is valid. It is 
also not disputed that they would be more distant reversionary 
heirs € the adoption were in fact invalid, provided second 
defendant had no son. The adoption was declared to be valid by 
both the lower courts who also found in favour of the alienation 
by the first defendant and granted the first declaration above 
sel out, On these facts it is contended first for the appellants 
that as the reversionary right can only be proved by proving 
the adoption and as the reversionary right cannot be decreed, 
therefore the adoption cannot be decreed. This proposition 
was based on Janakt Ammal v. Narayanaswamt Aiyar | which 
laid down that as waste, misappropriation etc., by the limited 
owner hadnot been proved, the plaintiff was not entitled toa 
declaration as to his reversionary right, even though it had 
been disputed, under cover of ‘ further relief’ in the plaint 
when the substantial heads of his claim had failed. 


It was also held that in that case that heirs with rights 
differing little from spes successionis, had a right to demand that 
the estate be kept intact for the class of reversioners whoever 
they might ultimately turn out to be. (cf also Balbhaddar 
Prasad v. Prag Datt 2,.) 

Came, 


This case is essentially different from the one before:us. 
The substantial heads of claim here are declarations both as to 
adoption and as to the alienation; the latter. was compara- 
tively unimportant. What was important for the plaintiffs was 
to have the adoption ‘established while evidence was’ available 
which had been denied by the first defendant. 


As pointed out by Mr. Collett in his notes to S,+42 Speci- 
fic Relief Act in order to found a suit for a declaratory decree 
relating either to some legal character of some right in property 
the essentials are that there should be some present existing 
interest, however distant the possibility of its coming into actual 
possession and enjoyment may be, and secondly there must be 
some present danger or detriment to such interest. 


It seems to rae both these essentials exist, here and this 
is supported by illustration (f) to the section. Such .a suit 
z SS eee. E 


ee 
l. (1916) I. L. R. 39 Mad. 634 2. (1919) L L. R. 41 All. 492, 


PART XIÚ,] THE MADRAS LAW JOURNAL REPORTS, 391 


may or may not involve a declaration that the nave are 
the reversionary heirs, 


As pointed out by the Privy Council in Saudagar Singh V. 
Pardip Narayan Singh ! a suit following illustration (e) must 
always involve such a declaration, ° 


In Katama Nachiar v.. Dora Singa Tevar 2 it was laid 
down by the Privy Council “there can be no declaratory decree 
unless there is a right to consequential relief’ and Navaneetha 
Krishna Thevar v. Ramaswami Pandtya- Thalavar 3 held that 
reversioners are not entitled to a decree that they arethe next 
reversioners unless the question is incidental to the grant of 
some Other relief to which they may be entitled, Here the 
plaintiffs are unquestionably erititled to bring asuit for a decla- 
ration as being next reversioners provided the PUA was also 
declared to be valid. 


It is really incidental to the other relief claimed in 
Venkatanarayana Pillai v. Subbammal 4. The Privy Council 
says “ it is the common injury to the reversionary rights which 
entitles the. reversioners to sue. Apart, therefore from the ques- 
tion whether ‘the next presumptive heir’ 1s “ the legal repfesen- 
tative” of the deceased presumptive reversioner there remains 
the outstanding fact of identity of interest on the part of the 
general. body of reversioners near and remote to get rid of the 
transaction which they regard as destructive of thefftights, ” 


Here the words apply the transaction being the denial 
by the first defendant of the adoption. The second objection 
by the appellants, is that the adoption ` does not affect all the 
reversioners. It certainly affects. all the reversioners who 
would be displaced or postponed if the adoption were invalid. 
In cases under illustration (f) to S. 42 (Specific Relief Act) 
there will’ obviously be two sets of reversioners, those entitled 
if the adoption is upheld and those entitled if the adoption 
ig declared invalid. Moreover as in this case the plaintiffs 
might be éntitled to succeed the more remotely, even if 
the adoption were declared invalid it appears to me that there 
is no force in the contention, The declaration sought is in 
reality as to the identity of the last, male holder. 


I. (1917) I. L. R. 45 Cal. 510 2, (1875) 21 169 at page 191 


3, (1916) I. L. R 40 Mad. 871. 
° 4, (1916) I. L. R. 88 Mad. 406 at page 412 the P C. . 
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For these oeasons I. would dismiss this second. appeal 
with costs. 
A, Seve ? ! . Second a dismssed, 


IN rite E HIGH COURT OF JUDICATURE’ AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 
Anakkaran Puthiavalappil Mussan Haji ... Appellant (Plaintiff.) 
n V, 
Thiyan Thavara Koran and others ee, Respondent Defen- 
dants. 





C.P.C of 1908—S. 11—Res Jadtoatam Lessor and Lesseo—Deoision against 
lessor—-Binding nature against lessee—Lease prior to suit against lessor— 
Lessee not party thercto—E ffect 


A lessee under a lease granted tefore a suit brought by or against his lessor is 
net bound by the decision thereia against the latter, if he (the lessee) was not him- 
self a party to the suit. . 


Appeal against the decree of the District Court of North 
Malabar in A. S. No. 595 of 1916, preferred against the decree 
of the Court of the District Munsif of Taliparamba in O. S. 
No. 456 of 1910. : 


B. Pocker for appellant. ? 
C. Madkagvan Nair for 11th respondent. 
V, P. Karunakara Nambiar for respondents 2 to 8 and 12. 


The Court delivered the following 


Judgments :— Oldfield, J :-—The Lower Appellate Court has 
so far decided the cafe against the plaintiff-appellant, because 
it answered in the affirmative the question whether a person 
holding under a lease granted before a suit is bound by the 
decision against the lessor in that suit, although he is not 
a party to it. We cannot follow the Lower Appellate 
Court in this; and in fact the only support adduced for its 
opinion is the question from an American author- in Seshappaya 
v. Venkatramana Upadya 1. But the portion of that quotation 
at present material was not so for the purpose of the issue in 
that case and the learned Judges in fact, after observing that 
it was inconsisteft with the principle of English, Irish and 
Indian Cases declined to decide as to its correttness, Qn the 


*S. A, No. 1142 of 1920. 28th April 1921. 
]. (1899) I. L. R, 23 Mad, 459. 
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other hand, although no case of tenancy has been shown to us, pata Haji 
the principle applied to other cases of transfers in Sita Ram v. — Thavara 
Amir Begum 1 Jey Chandra Banerjee v. Sreenath Chatterjee 2 alan 
Abdul Ali v. Miakhan Abdul Hussain 3 and Ramachandra Oldfield, J. 
Dhondo v. Malkappa 4 is in accordance with plaintiff's conten- 
tion. Adopting that principle, we must set aside the Lower 
appellate: Court’s decree and remand the appeal to it for further 
hearing on its merits. Costs to date here and in the Lower 
Appellate Court will be provided for in the decree to be passed. 
Stamp value will be refunded on application. f 
Ramesam, J :—I will only add that an illustration ofthe Ramesam, l. 
principle of privity by subordination Bigelow gives'(6th edition 
at page 160) is the common ‘law case of feoffor and feotfee. 
This he says is Coke’s illustration. Then he mentions the case 
of land-lord and tenant for which no authority is citede On the 
other hand -Black on Judgments Vol, II S. 549 states the law in 
the other way citing Satterlee v. Bless 36 Cal. so that even in 
America it is doubtful whether. the law as to landlord and 
tenant is as stated by Mr. Bigelow. All other authority is 
against it. I agree in the order of my learned brother. 
A.S. V. Appeal allowed and case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN, AND MR® JUSTICE 
ODGERS. í Aoo o 
Anthaya Hegade and another., ... Appellants (Defts) 
V, i ' 


Manjaya Shetty ... Respondent (Palintiff). 
Civil Procedure Code S. 6t'and O. 21 Rr. 46 and 6t—Benamidar—Payment Anthaya 


of debt to—Knowledge of benami character of the transaclion—Real owner when ae 
a ffealed—Attachment of debt—Chaiin —Suit hy deores holder under O. 21, R. 68— Manjaya 
Deoree— Reviytil of attachment—Intermediate payments not binding on decree Shetty 
holder, ' Aet 


» À payment to a benamidar-in discharge ‘of a bond standıng in his name binds 
the real creditor in the absence of any prohibition against sach payment by the 
real creditor. Mere knowledge on the part of the debtor of the benami character 
of the transaction does not prevent the payment from taklag effect asa valid dis- 
charge of the debtor's liability under the bond. Singa ‘Pillat v. Govinda Reddi. 5. 
referred to. ' ; “a 

Where a debi ig attached im execution of a decree and on a claim being pie- 
ferted the attachment is raised, the release from attachment iseouly provisional and 


1. (1886) L L., R.,8 All. 824, 2, (19%) L LÌ R. 82 Cal 357. 


-8 (1911) I. L'R 35' Boni: 297 * £. (1916) I. L. R. 40 Bom, 679 
5. (1917) I. L. R. 41 M, 435. 
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Anthaya. is subject to the result of the suit, 1f any, brought under O. 21 R, 63.C, P. Code to 


Hegade cOntest the order If the suit succeeds the attachment is revived as from the date 
Mania R when it was flist effected and any payments made by the deblor to his own creditor 
Shetty after that date, will not affect the rights of the attaching decree- holder, Bonamalt 


Rai v. Piosunno Narain Choudiyiry 1 followed 

‘Second Appeal against: the decree of the Court of the 
Subordinate Judge of South Kanara in Appeal No. 117 of 1919 
(A. S..No.;238 of 1919 on the file of the District Court , prefer- 
red against the decree of the court of the District Munsif of 
Kundapur in O. S..No, 465.o0f 1918. , : 

: B. Sttarama Rau and K.. Srinivasa Ran for the appellants, 
'., K. Y. Adiga for. the respondent. l 

The-court delivered the following , 

Judgment :—The question for our decision ın this Second 
Appeal is whether the payment of. the two ‘instalments of the 
plaint bond made by.the defendants to Rukmini Shettithi and 
Mahabala Hegde on 18th March 1914 and 17th February 1915 
respectively. are valid against the plaintiff. The learned Sub- 
ordinate Judge has.found them to be not valid and has dis- 
allowed the plea of partial discharge based on.them. 


The bond’ sued on is a simple money bond payable by 
instalments and was executed by the defendants in the, name 
of one Sinnappa Chetty. Now it has been found that Sinnappa 
Chetty ‘was merely ‘a name lender or ‘benamifar for one 
Nagappa@=Heégde to. whom the debt was really due, One Sankayya 
got a decree against Nagappa in O. S. No. 496 of 1909 and 
attached the plaint'debt ın execution ‘of his decree in 1913. 
Before that "the bond had been assigned, by Sinnappa to 
Rukmini and Mahabala who are the persons to whom the pay- 
ments in question here were made by the defendants and who 
are the children of Nagappa. On the attachment being effected 
they preferred a claim under Order, 21 Rule 58 of the Civil 
Procedure Code to the whole debt. Their claim was allowed 





1.« (1896) 1. L. R, 23 Cal 829, 
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suit was decreed in Sankayya’s favour and the appeal and 
Second ‘Appeal against him failed and the debt due under the 
bond was sold in court auction in 1911; whether there was a 
fresh attachment or not, does not appear. The plaintiff, purchased 
the debt: in that auction and now sues for the whole amount 
due as it stood on the date of the original attachment. 

It will be observed that the payments pleaded by the 
defendants were made, the first une just after.the original at- 
tachment was raised and before Sankayya’s declaratory suit was 
filed, and the second-when that suit was pending ;- both were 
made after the instalments fell due under the bond but after tHe 
date of the original attachment. Prima facie ‘plaintiff is not 
entitled to recover more than what was due under the bond on 
the date of his purchase. But it is urged that these two payments 
do not amount to a valid discharge’ againt him on two, grounds. 


. ‘It is first urged that the payments were ‘made to two 
persons who had no right whetever to the money and so they 
could not amount to a’valid discharge against Nagappa, whose 
right plaintiff purchased, ‘nor against the plaintiff. No 
doubt it has been found in Sankayya’s declaratory suit that 
Rukmigi and Mahabala had no rights in the suit bond but that 
evidently means that they had no beneficial interest in it, for 
Sankayya’s own case was that they took the assignment as bena- 
midar.for Nagappa and that in fact the’ assignment „uas made 
merely to change the benamidars. By the’ assignment Sinnappa 
transferred the-bond debi to Nagappa’s wife and child for Na- 
Bappa, apparently at his own instance. The argument that a 
benamidar is a trustee and cannot transfer his trust to a third 
party does not apply to the facts here, and is*untenable. Taking 
Rukmini and Mahabala as benamidars for Nagappa, a payment 
to them will be good against him unless it was made after 
notice and objection by him. It has been laid down that a 
benamidar is.entitled to.sue in his own name both as regards 
simple bonds.and;-as regards mortgage debts (See Singa Pillar 
v. Govinda Reddy 1) and the cases cited therein, and that the 
real owner need not be made a party. That being so, it follows 
that a payment made to-the benamidar in discharge of the bond 
will bind the real owner if made without notice and objection 
by him. The learned Subordinate Judge says? the ‘payments 
in this ¢ase were not made bona fide because the defendants 


1, (1917)L L. R. 41 Mad, 435. 





Anthaya 
Hegade 
v, 
Manjaya 
Shetty 


Anthaya 
Hegade 
v 


Muaujaya 
Shatty 


396 THE MADRAS LAW JUURNAL REPORTS.  {VvOL. XLi. 


knew the benami character of the assignment to Rukmini and 
Mahabala but that fact.will not interfere with the payment 
being good against Nagappa.. Their knowledge by itself ‘has 
no bearing on the validity of their payments as against him. 
Thete is no evidence: that 'Nagappa required ‘the defendants 
not to pay to them nor has he objected.to such payments. It 
is more likely that the payments were made with his knowledge 
and connivance, The first objection therefore fails and must 
be overruled; . no ae z z pa 
The next objection is that the payments were made after 
the debt had been already attached and : Were' therefore void 
against all claims enforceable undef the atttachment:. under-S. 
64 of the Civil Procedure Code and as plaintiff’s purchase 
was one in execution they are not validagainst him. It is true 
that the payments were made only after the original attachment 
was raised by the order of court when the claim of the assignees 
was allowed ; but it is argued for the plaintiff that when . San- 
kayya brought his suit under Order 21 Rule 63 of the Civil 
Precedure Code and .got a declaration that the ‘debt was at- 
tachable in execution of his decree and that his first attachment 
was a valid one, the original attachment was revived gnd any 
payment made after it to the judgment-debtor 1s invalidated by 
S. 64 of the. Civil Procedure Code; a payment to the judgment- 
debtor’s.benamidar being,a payment tor the former’s benefit 
will no doubt stand on the same footing. In support of. the. 
contention that the attachment ‘should be. taken as: revived 
and continuing in force all the time, reliance.is placed-.on 
Alt Ahmad Khanv, Bansidhar 1 Bonomakt Rai v. Prosunno 
Narain Chowdhurs 2 Ram Chandra Marwari v. Mudeshwar 
Singh 3 and Lalu Muljiı Thakur v, Kashiba: 4.: These authori- 
ties do lay down that the release from attachment on ‘the 
claim being allowed 1s only provisional in character and is 
subject to the result of the. suit which is allowed to ‘be 
brought by the Code to contest the order and if the suit 
succeeds the attachment ıs revived from the begining. 
As observed in Bonomal: Rai v. Prosunwo Narain Chowdhury 2, 
to hold otherwise would in very many -cases defeat 
the object of the suit ang render the decree infructuous ; 


See page 834. °.We respectfully’ accept .this view and are 


1. (1909) L L. R. 3L All. 367 _ 2, (1896) 1, C, R. 23 Cal. 829. | 
3. (1906) I. L. R. 33 Cal, 1158. 4. (1886) I. L. R, 10 Bom, 400, 407. 
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` prepared to followit. It is suggested that the principle should 
not be applied against persons like these defendants who were 
not parties to the claim and the case in Patringa Koer v. Mad- 
havan and: Ram | is cited as supporting this contention. That 
was a case where owing to the decree-holder’s default, the 
attachment was removed and it had nothing: to do with any 
claim proceedings; thus, it has no direct bearing on the pre- 
sent case. It is not therefore necessary to consider as 
we should follow it or not. 

We also think the fact that the defendants were not made 
parties. to the claim makes no difference in this case, They 
were parties to the subsequent suit and, as we are inclined to 
think the effect of the decree in .that suit was to restore the 
attachment which had been provisionally removed, it must be 
taken to have been restored as against all parties affected by 
it or at any rate against all persons. who were -parties to the 
suit. It was also argued that there was ‘a difference between 
debts and other properties on this point because the mode of 


attachment of debts prescribed by O, 21 R. 46 restricts - the. 


effect of the prohibition till the further orders of the court are 
passed, whereas in the-case of immoveables or other properties 
there is no such limitation. This difference is merely due to 
the nature ef the property attached and it makes-no difference 
in our opinion as to the effect of the attachment. 
When: the attachment is ‘taken as revived by the 
decree in the subsequent suit we must take it that the order of 
release which is as much a provisional order in the case of 
debts as in other cases is cancelled and any payment made 
under that order of release becomes voideas S. 64 comes into 
play. We must therefore allow plaintifl’s second objection 
and hold that the two payments made in this case are not 
valid against him on that ground. 
The decree of the Subordinate Judge is therefore right. 
The Second Appeal fails and is dismissed with costs. 
| A. V. V. . Second Appeal dismissed, 





1, (1911) 14 C. 1. J.'476. 
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IN THE HIGH COURT-.OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR, JUSTICE KRISHNASWAMI Rao, | 


Mahajanam Venkatrayar ae Petitioner * (Complainant.) 
> v. «= | 
Kodi Venkatrayar and others ... i Respondents (Accused.) 


Oriminal Procedure Code,3S. 250—Evidence, showing commission of offence 
triable by Sesstons court—Magistrale trying the, case as constiluting lesser 
offence triable by hum— Acquit tal—O der for payment of compensation. 


e The evidence adduced mm ‘a-criminal' case''before a` Magistrate disclosed the 
comf{nission of an offence triable only.by.the Sessions ‘Court: But ‘the Magistrate 
being of opinion that on the facts, 1f at all, only a lesser offence triable by him bad 
been committed, tried the case, ‘acquitted the accused and made an older for the 
payinent ‘of compensation to'him under S. 250 of the Cr. P. Coda. Held ee neither 
the trial nor the order fo: payment of compensation was’ illegal. 

Emperor v, Ayyan and Vellayappa Udayan 1 applied. 


Petition under Ss, 435 and 439 of the. Code of Criminal 
Procedure, 1598, and S. 107 of the Government of India Act 
praying the High Court to revise the order, dated 31—8—1920, 
of the Court of Session, North Arcot Division, in .Criminal Re- 
vision Petition No. 18 0f 1920 presented against the order, 
dated 3—3—1920, of the Court of the Sub Divisional Ist class 
Magistrate of Thiruvannamalai in C, C. No, 12 of 1920. 


S. E. Sankara diyar for V, V. Devanatha Awangar for 
Petitioner. 


T. Navasmnisha Aiyangar for T. L. Venkatarama Aityar for 
Respondends, 


The Court made the following 

Order :—I^ this case a compensation order- under S, 250 
of the Code of Criminal Procedure is attacked as illegal. 

It is argued that the facts appearing in evidence constitute 
an offence under S. 467 of the Indian Penal Code, which is 
triable only by a Sessions Court, and that, in consequence the 
Magistrate had no jurisdiction to act under S, 250 of the Code 
of Criminal Procedure, In our opinion the offence disclosed 
was one under S. 467 : but the Magistrate undoubtedly regard- 
ed it as one under S.'465 of the Indian Penal Code (which he 


‘had jurisdiction to try) and specifically refers to the latter sec- 


tion in his order. Does the former fact affect the legality of 
his order of compensation ? We think ‘not. The Magistrate 








“Cr. R. C. 775 of 1920 (Cr. R. P 648 of 1920) * — 26th*July, 192]. 
1. (1901) I, L."R. 24 M. 676, ° 
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undoubtedly proceeded under Chapter 21 of the Code of Crimi- 
nal Procedure and not under Chapter 18; and King Emperor v. 
Ayyan and Vellayyappa Udayan 1 is clear authority for holding 
that if the case had ended in a conviction, that conviction 
would not be illegal merely because the ‘offence comenitted 
really fell under a more serious section and was not one which 
the Magistrate was competent to try. Applying the line of 
reasoning adopted in that judgment to the present case, we 
think it must be held that as the Magistrate was not proceed- 
ing illegally in trying the accused for the lesser offence, he was 
not acting illegally in awarding compensation when he found the 
accusation to be frivolous or vexatious. Two cases Have been 
cited for petitioner. Of these, Emperor v. Chhabha Dolson ? 
is easily distinguishable, for in that case, the Magistrate was 
certainly acting under Chapter 18 and passed his order of dis- 
charge under S. 209. The other, Het Ram v. Ganga Sahat and 
others 3 is the decision of a single Judge and the judgment 
leaves ıt, doubtful which offence the Magistrate conceived him- 
self to be enquiring into. We do not think there are any 
grounds for interference and we dismiss this petition. 
AV. V. =- Petition Dismissed. 





IN THE MIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND, MR. JUSTICE 
SPENCER. 


Pingali Venkataramana Redd: by 


his authorised agent Brah- : = * 
manda Narasiniha Rau «e. Appellant” (25th Defendant). 
v. 
Kotigari M. Rangiah Chetti 
and others -Respondents (Plaintiffs Nos. | 


and 2 and defendants Nos. 1, 
18, 19, 20, 22, 23 and 24.) 


Transfer of Property Act, Ss 48, 52 and 101—Lis pendens—Eezecution of 
mortgage- deed before rmnstrttution of sutst—Regtstration pendente-lite—Effeot of 
—Mortgage—Prior and subsequent—Sust on prior mortgage without :mplead- 
ing prisne mortgagee —Decree—Rights of purchaser of a portion of the mort- 
gaged property in exeotttion sale —Partial payment of the deorece on the prior 
mor! gage—Subrogation—Rights of morlgagæ from f{urchaser,: 





“Appel No. 360 of 1919 3rd May, 1921. 
e ° 1. (1900) I. L R. A Mad 675. 
9. 19 Bom. L, `'R. 60. (1918) I. L. R. 40 All. 615, 
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A second mortgage’ executed before but registered after, tbe stitution of a suit 
on the first mot tgape, 19 not affected by the doctrine of lis pendens, The second 
mortgage though registered during the pendency of the sult on the first mortgage 
takes effect from the date of its execution. If the first mortgagee obtains a decree 
and sells the mortgaged property in execution withont impleading the second mort- 

gagee aga paity to the.suii, the rights of the' latter under his mortgage are not 
alfected, 


“Tilakdhari Singh v. | Gour Narin (1) not followed, 
Veerakutts Goundan v, Ramaswam Asari (2) followed. 
Mulla Veetsl Seethi v. Achuthan Narr (8) relied‘on. 

A prior mortgagee sued on his morlgage and obtained a decree for sale without 
being aware of, and therefore without impleading the puisna mortgagee as a party 
to the suit. In execution of the decree an item of the mortgaged , propel ty was 
sold and with the purchase mosey, a portion of the decres amount was paid off. 
The purchaser at the execution sale in his turn mortgaged that item to the defend- 
ant to secure moneys already borrowed by him for tbe purpose of depositing the 
purchase money at the Court sale The defendant obtained a, decree on his own 
mortgage, executed ıt and purchased the rights of his own mortgagor in the item 
mortgaged tobim. Subsequently in a suit by the puisne mot tgagee to enforce his 
mortgage, the defendant pleaded that he was entitled co a prior charge on the item 
sold in execution of the decree on the first mortgage, tothe extent to which that 
decree was satisfied. 


Held, (1) that the purchaser at the execution sale having released the ilem 
purchased by’ him from all lability under the decree on the prior mortgage was 
entitled to a prior charge on that item in respect of the moneys paid by him towards 
the decree on the prior mortgage ; 


(2) that notwithstanding the fact that the prior mortgagee hada decree on his 
mortgage and sold the property in execution thereof, it was open tq, the purchaser 
to hold his right to the prior charge as a shield against the puisne mortgagee in 
the suit by the latter to enforce his mortgage; 


Muthammal v. Rasu Pilla: (4) Chagan Lal v. Muhammad Hussain Khan (5) 
Mairu Lal v. Durga Kunwar (6) Relied on 

Het Ram v. Shadi Ram (7y distinguished 

(3) that the right of the defendant to hold the prior chtrge asa shield was 
not affected by limitation ; 

(4) that the purchaser had not a general right of subrogation by reason of 
the fact that he had paid off a portion of the decree on the prior mortgage ; 


Hantmanthaypan v. Meenatoh: Naidu (8) Bisnath Karttnan: v. Devi Dass (9) 
followed. Saminatha Pallas v. Krishna Iyer (10) Udith Narain Msstr v. 
tAsharfi Lal (11) referred to ; 


but (5) that the defendant being a mortgagee from the purchaser was entitled 
o avail himself of all the rights which his own mortgagor had in that particular 
item of the mortgaged property which was freed from all liability by the purchaser 
including the right of priority as aforesaid. 


I. (1920) 5 Pat. L. J. 715. 2. (1915) 32 I. C. 431. 
3, (191) 21M L J 213. - 


4, (1917) I. L R, 41 Mad; 513. / 5. (1919) I. L. R. 41 Au, 456. l 
6. (1920) I. L. Re42 All. 364. 7. (1918) I L.R. 40 All. 407. 
8. (1911) I. L R. 35 Mad. 183, 9, (1915) 29 B C. 51l. , 

+ 10. (1913) I, L. R. 388 Mad. 548.. ° 11. (1916) I L.R 38 All. 542. ° 
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t. . Appeal, against the decree of.the Court of the Subordinate 
Judge of-North Arcot in Original.Suit No. 122 of.1916. 


Fact :—The facts of the case appear in the judgment of 
Spencer, J. 


N. Sivaramakrishna Iyer for T. M. Krishnaswaimi Iver for 
appellants. Since plaintiff’s mortgage was registered pending the 
suit O. S. No; 6 of 1890 the auction purchaser in that suit and his 
representative, the appellant, get a title free from the mortgage, 
No title passes until registration.’ Under'S, 49 of the Registra- 
tion Act the.mortgage cannot affect immoveable property unless 
iť is registered. It is registration that finally effects the transfer. 
Papireddi v. Narasareddi 1, Sheo Narain Singh v. Darbari 
Mahton *, Kurri Veerareddi v, Kurri Bapireddi 8,. Ram- 
anathan v. Ranganathan 4 Sethuramaswami Nayanim Varu 
v. Syed Mir Hussain Saheb °. Tilakdhari Singhe v. Gour 
Narain © is-exactly in point. S.° 47 of the Registration Act 
which ‘gives effect to title as from the date of execution cannot 
override’ superior rights which have accrued in the meantime. 
It cannot prevail over lis pendens. Reference was made to 
Gulabchand Manickchand v, Dhondi’™ and Kalyanasundaram 
Pillai,v. Krishnasami Iyer 8, oT . 


Under S. 85 of the T. P, Act, which was then in force, the 
suit of 1890 was properly constituted as to parties. The plain- 
tiff had only an unregistered mortgage at the date*of* that suit 
and had therefore no interest in the property on that date. 
Consequently the purchaser in execution of the decree in that 
suit gets a title free of plaintiff's mortgage. ° 


_ In any event, the auction purchaser in execution of the mort- 
gage decree in O. S. No. 6 of 1890 is entitled to be subrogated 
to the rights of the decree holder to the extent of the price paid 
by him, * Vanamakalinga Mudali v. Chidambara Chetty’? ; 
Mahalakshmiammal v. Madhwa Siddhanta Onnahini Nidhi 10 . 
Chinnu Pillai v. Venkatasami Chettiar. + Muthammal v. 
Razu Pillai 12 and Mulla Veetil Seethi v. Achuthan Nair 13. 


1. (1892) I L. R. 16 M. 464, 466. 2. (1897)2C W. N: 207. 
3, (1906) L L. R. 29 M, 336. 4. (1917) I. L. R. 40 M, 1134. ` 
5. (1918) I. L. R. 42 M. 503, 505, 6. (1920) 5'Pat. L. J. 715. 
7. (1873) 11 B. H. C. R. 64, 64. 8. (1920) 13 L, W. 187. 
9. (1905) I. L.-R. 29 M 37. 10 (1911) L L! R. 85 M. 642, 647, 
11, ,(1915) I. L. R. 40M. 77. 12. (1917) I. L. R. 41 M, 513. 

i 13. (1911) 21 M, L» J. 213. i 
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| The effect of the order ‘absolute is only ‘to put an end to 
the rights under the mortgage deed. There cannot be'a fresh 
suit on the mortgage as such. This is all that was decided in 
Hetram v. Shadi Ram}, In that case the decree absolute was 
allowed to become barred and it cannot be applied toa case 
where the decree has been executed and a court sale has taken 
place. Reference was made to Shadi Ram v., Het kam ‘3, 
Parsotam Das v. Patesri Pariab Narain Singh ® and Bibijan 
Bibi v. Sachi Bewah +, The long course of decisions including 
those of the Privy Council recognising the right of subrogation 
under the circumstances of this case could not be deemed to 
have ‘been overruled by Hetram v. Shadi Ram 1, Reference was 
made to, Narayana Kutti Goundan v. Pechiammal ® ; Mali- 
reddi Ayyareddi v. Gopalakrishnayya ® ; Shyam Lal vw. Bashir- 
ud-din 7 Rahim-un-uissa v. Badri. Das 8 and Digambar Das 
y. Harendra Narain Panday 9, 

Even the Privy Council have consistently recognised the 
right,’ Gokaldas v. Puranmal 10, Lutif Ali Khan v, Futteh 
Bahadur 11 Umesh Chunder Sirċür v, Zahur Fatima!?, Dinom- 
bundhu Shah Chowdhury v. Jogmaya Dasi 8 and Matru Lal v, 
Durga Kunwar \, ‘The result of the cases is that the court 
auction purchaser in a defective mortgage suit is in the position 
of an assignee of the rights of the mortgagee and of all persons 
who were actually parties thereto, Reference was made to 
Chinnu Pillti v. Venkatasami Chettiar 5, Muthammal v. 
Razu Pillai 16, Mulla Veetil Seethi v: Achutan Nair 11 and 
Magan Lal v. Shakra ‘Girdhar 18, There is no total extinction 
of the security. 

The right of -subrogation subsists though only a--portion 
of the mortgage decree has been paid off. Saminatha Pillai v. 
Krishna Iyer 18 and Bismath Karumant.v. Devi Doss 20 and 
Abdit Narain Misir v. Asharfi 21, The decisions in Hanuman- 


4, (1918) I. L; R. 40 A. 407 P.C, 3. (1918)-11 A. L. J. 634, 
3, (1913)L L R. 35 A. 250, 253. 4. (1904) I. L.R. 81 C. 863. 


5, (1911) L L. R, 86 M. 426, 6. (1220) 12 L. W. 101, 
7. (1906) I. L. R. 28 A, 778. 8. (1911) I. L. R, 33 A. 368. 
9, (1910) 11 C. L.-J 226, 10. (1884) I. L. R 10 C. 1035, 
11. (1889) I. L. R, 17 Cal. 23. 12, (1890).I. L. R. 18 C. 164, 
18, (1901) I. L. R. 29 C. 154. 14, (1920) I. L, R. 42 A. 364. 
15. (1915) I. L. R. 40 M. 77, 82. , 16. +(1917) I. L. R, 41 M. 518, 515, 
17, (1911) 21 M. L, J. 213 225. 18. - (1897) I. L. R. 32 B. 945, 948. 
19. (1918) I. L, R. 38.M. 548. 20. (1915) 239 I. C. 511. 


21. (1914) I.L R. 38-All. 502. E A 
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thaiyyan v. Meenakshi Naidu } and Gurdeo Singh v. Chandrika 
Singh 2 proceed on the theory of inconvenience. The rule 
has no application to court sales. There is no difficulty in 
working out the rights of several persons in a given case. The 
reason fails where a mortgagee himself splits up the mortgage 
security -as he is entitled-to do. 


The claim for subrogation extends to the full purchase 


money, Lutf Ali Khan v. Futtelh Bahadur 3 and Muthammal v. 
Razu Pillai 4. The mortgagee from the auction purchaser 1s 
equally entitled to claim priority, The fund ‘in court really- 
represents the mortgaged property. Barhamdeo Prasad v. Tara- 
chand 5, 


N. Chandrasekhara Iyer for respondent. The rule of lis 
pendens is inapplicable to this case. Registration is not an 
act of transfer within S. 52 of the T. P. Act. * The Act 
of transfer is complete on execution and registration gives 


validity as from the date of execution. S. 47 of the Regis- 


. tration Act. Bapuji v. Icharan © and Veerankutly Koundan v. 
Ramasami Asari 7, Dr, Ghose’s notes to S. 52 of the T. P. Act; 
Bennet on Lis Pendens ; Tanka Gopalan v. Tanka Rattamma 8, 
The cases relied on in Tilakdhari Singh v. Gournarain ? are all 
cases of oral sales. The purchaser at the execution sale can- 
not defeat the rights of the puisne mortgagee on the ground of 


- 


lis pendens. = 


' The effect of the order absolute in O. S. No. 6 of 1890 is to 
extinguish the mortgage. It cannot therefore bg put forward 


again either as a lien, whether by right of subrogation or other- 


wise. Reference’ was made to Hetram vie Shadiram 10, Cha- 
gan Lalv. Md. Husain Khan", Kalidas Chowdhury v. Prasanna 
Kumar !2 and Lakshmanan Chetty v. Muthiah Chetty). In 
Matrumal'v. Durga Kunwar\4 the point was conceded and not 
even argued, Mirza Yadalli Beg v. Tukaram!’ was a case of 
foreclosure and not of sale. 


1, (1911) I. L. R. 35 M. 183. 3, (1908) I. L. R. 86 C. 193. 
3, (1889) I. L. R. 17 €. 23. ’ 4. I, L. R, 4l M. 5613, 515. 

5. I. L. R. 41 Cal 654 (P. C.) 6. (1887) B. P. J. 311. 

7. (1916) 321, Œ. 431. 8. (1914) 28 M. L. J. 666. 

9, (1920) 5 Pat. L. J. 715, 10. (1918) I. L. R. 40 All, 407, 
11, (1919) I. L. R. 41 All. 456. 12, (1919) I. L. R. 47 Cal. 446. 
13, (1919) 4Q M.T J. 126. 14, (1920) I. L, R. 42 All. 364, 
=. © 15. - (1920) 39 M_L. J. 147. ; 
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The mortgage decree not having been satisfied fully, 
there is no right of subrogation. A partial payment does not 
give rise toa right of subrogation. Seetharama v. Venkata 
krishna 1; Gurdeo Singh v. Chandrika Singh ?, Hanumanthayaan 
v. Meenakshi Naidu 3, Saminatha Pillai v. Krishna Aiyer 4, 
Bismath Karumam v. Devi Doss 5 and Dulhin Sona Koer v, 
Jamil Ahmed & 


The 25th defendant had no right of subrogation. He had 
no right of his own to protect. He lent moneys which were 
utilised by the. purchaser in paying off the purchase money at 
thé court sale. The defendant isa mere volunteer. Reference 
was made to Veeraraghava Iyer v. Lakshmana Iyer 7 and.Karup- 
pan Ambalagaran v. Md. Sokut Leva: 8 Yogamba Bai Ammani v. 
Naina Pillai Marcayer 9 Narayana Kutti Goundan v. Pechem- 
mal 10 and Govinda Padayachi v. Lokanatha Iyer 1, 


Lastly even if.there was a right in favour of the 25th 
defendant, it became barred. A claim to subrogation isa 
claim to enforce a charge and this right accrued in 1893, It 
is barred under Art, 132 of the Limitation Act. Mahomed 
Ibrahim Hoosain Khan v. Ambika Persad mes 12 and Hetram 
v: Shadi Ram ?? l ° 

N. Sivaramakrıshna Iyer replied. 

The Courf'delivered the following 

Judgments :—Sadasiva Aiyar, J:—The facts are set out in 
the opinion of my learned brother and I shall not repeat them. 
I entirely agree with my learned brother on the question of lis 
pendens and that we should follow the decisron of our own 
court in Veerankutly Koundan v. Ramasami Asari l4 in prefe- 
rence to the decision in Tilakdhari Singh v. Gournarain 16, 


The question which remains for consideration is whether 
the 25th defendant, the appellant, is entitled to stand in the 
shoes of the decree-holder in O. S. No. 6 of 1890 (whom I 
shall call the prior mortgagee) so that he (the. appellant) can 


1. (1892) I. L. R. 16 M. 94, 2 (1908) I. L, R. 36 C. 193. 

3, (1911) I. L. R. 35 M. 188. 4, (1915) I.L R 88 M. 548. 

5. (1915) 29 I. C. ll. 6. (1918) 48 I. C. 779. 

7. (1912) 25 M. L. J. 312; 8, (1913) 26 M L. J. 74 

9 (1909) I. L. R. 83 M. 15; 10 (1911) I.L R. 86 M 426: 

11. (1919) 40 M.B J. 114. 12, I, L. R. 39 Cal 527, 557 (P, C.) 
13. (1918) I. L. R. 40 A 407 (P.C.) 14. (1915) 321. C. 481 


: 15, (1920) 5 P. L. } 715. e o 
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set up those rights as a shield against the plaintiff’s claim to 
proceed against the sum of Rs. 3,000 which now represents item 
Z'of the mortgaged properties, the said item 2 having been 
mortgaged both in that prior mortgage and in the plaintiff's 
subsequent mortgage sued on, 

So far as the ownership right in item 2 (the Karvetnagar 
forest) now represented by the Rs. 3000 is concerned, I think 
that as the suit O. S. No. 6 of 1890 was properly constituted 
without notice of the plaintiff’s subsequent mortgage, Revanur 
Subramaniya Aiyar obtained by his purchase in execution of 
his decree in the said sut complete. title to the ownership -of 
that property. The plaintfff, the subsequent mortgagee, not 
having been a party to the suit of 1890 is, however legally 
entitled to bring the present suit for sale on his mortgage not- 
withstanding that the property had been sold away in the former 
suit and even though his having been not impleaded in the 
former suit was not due to any fault on the part of the prior 
mortgagee. 

The further questions which arise for consideration on the 
pleadings are (J) whether the court auction purchaser Revanur 
Subramaniya Aiyar, if he had continued to be in possession of 
the fotest as such purchaser and if he had been made a party 
to the plaintiff’s present suit as being in such possession !of 
item 2 of the mortgaged properties could have claimed to 
elect to stand in the.shoes of the prior mortgagee” and to hold 
up either that prior mortgage or the rights declared by the decree 
passed on the footing of that mortgage, against the plaintiff,so as 
to compel the plaintiff to pay up the purchase- -money so far.as it 
went to discharge the prior mortgage decreg before bringing item 
2 tosale if item 2 had remained available for sale : (2) whether 
he would not have been legally entitled to set up that right 
because the purchase-money paid for his purchase of item 2 in 
the court auction sale did not fully satisfy the decree in O. S. 
No. 6 of 1890 : (3) whether even if Revanur Subramania Aiyar 
might have had that right, the 25th defendant who represents 
the interests of Subbiah Chetti, a mortgagee under Revanur 
Subramania Aiyar cannot claim to enforce the rights of Subra- 
mania Aiyar against the Rs. 3000 in dispute in order to 
satisfy the charge of Rs. 7000 and interest dwe under Subbiah 
Chetty’s mortgage (and which has ripened into.a decree for 


Rg, 18,000 and odd in 1915 passed in a suit to which all persons * 
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then interested were made parties) : (4) whether the 25th- defen- 
dant is not entitled to set up Revanur Subramania -Aiyar’s 
rights as a shield because the prior mortgagee would be barred 
if he brought a suit on his prior mortgage of 1886 on the date 
of the present suit in 1916 : (5) whether Revanur Subramania 
Aiyat was merely. a benamidar for the original mortgagor (the 
Rajah) and hence he would not have had ‘the right to set up 
the rights .of the prior mortgage decree holder as a shield. 
against the plaintiffs subsequent mortgage and hence also the 
25th defendant has no such right : and (6) whether the fact that 
the prior mortgagee’s rights as mortgagee were merged in the 
decree passed thereon extinguished the mortgage security 
and hence, it could not be revived to serve as- a shield against: 
the plaintiff. in favour of Revanur Subramania Iyer and of 
persons Claiming in his right and whether no’ other right exists 
which could.be availed of by ‘the 25th defendant as an effectual 
shield against the plaintiff's claim to proceed’ against the 
3000 Rs. : 
As usual in‘these cases involving conflicts between the 
rights of prior and subsequent’ mortgagees and between persons 
claiming to: represent them partially or wholly and especially 
where the transactions have been numerous amd several "years: 
old, the complexity and abstract nature of the: Jegal rights and 
ideas involved make it difficult to hold clearly in the mind and 
arrive at a correct conclusion and the difficulty of expressing in 
clear and. accurate language with all the necessary qualifica- 
tions the reasogs for arriving at a conclusion even-after arriving 
at what one feels to be'a correct conclusion, ‘js also: not incon- 
siderable. This appeal | may state has been afgued with consi- 
picuous ability and acumen by Mr. Sivaramakrishna Atyar-(who 
appeared for the appellant’s vakil) on one side and Mr. Chandra- 
sekara Aiyar on the other side, and they naturally fook full 
advantage of the general’ and broad expressions in favour of their 
respective contentions, foundin the numerous cases quoted by 
them on the legal questions involved, Even learned Judges (if 
I may say so with respect) have been naturally unable to lay 
down the rules of law governing these questions in judgments 
pronounced. by them‘in particular cases with all the necessary’ 
qualifications and. limitations which would have to be applied 
to those rules if additional facts and circumstances of a special | 
nature besides those appearing in’the particular cases in which 
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the decisions were given were involved ‘therein. For instance in 
Muthammal v. Rasu Pilla: 1 that very learned Judge Srinivasa 
Aiyangar, J. has formulated (with his usual lucidity, if I may 
‘respectfully say so) certain broad propositions relating to the 
` law of mortgages at pages 515 to 517, as resting on principle, 
apart from authorities, He says : “A mortgagee who sues for the 
sale of the secured ‘properties, if he succeeds, gets the title of the 
mortgagor as it stood on the date of his mortgage or transfers 
that title to the purchaser free from all interests or liens subse- 
quently created by the mortgagor, provided he makes the owner 
of such interests or liens parties to the suit, but if he omits ‘to 
make any-of them parties, their rights or liabilities are not 
affected but the purchaser” (that is, the court auction purchaser) 
“would acquire the rights in the mortgaged properties of all the 
persons who were parties, just as if he had. obtained an assign- 
ment from all of them without however a merger of the interest or 
extinction of the lien so acquired. It is immaterial whether the 
purchaser is the mortgagee who sued, or another person, ‘except 
that the latter would be subrogated to the rights of the mortga- 
gee only to the extent to which the debt was paid out of the price.’ 
Then the. learned Judge qualifies these broad statements by half 
a dozén sentences in which it is shown how some particular 
facts would affect this broad rule. It was of course unnecessary 
for the learned Judge, unless he was prepared to write an ex- 
haustive treatise on that section of the law of fortgages, to 
refer to all possible special facts and circumstances and how 
each set of such facts would affect the rule so laid down broadly. 
For instance, herhad not to consider whether and how the rule 
would be affected if the purchaser purchgsed one only of the 
several properties advertised for sale and if the purchase money 
did not satisfy the whole of the mortgage decree (which is the 

case we have to consider here,) 
In Hanumanthaiyan v, Meenakshi Naidu2to which my 


learned brother was a party, it was held bythe Bench that a . 


person advancing money privately to the mortgagor for the 
purpose of discharging the debt due under the frst mortgage 
could not establish his claim to stand ın the shoes of the first 
mortgagee so as to claim priority over the: second mortgagee 
unless the, first mortgage was extinguished. by-his payment, 


because, otherwise the result would be “a number. of persons 
=g ee 
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would be entitled to rank as first incumbrancers with.reference 
to different sums of money advanced by them and it would .be 
impossible to. work out the rights of the. parties” and the 
Bench declined to follow Seetharama v. Venkatakrishna 1. The 
jearned Judges had not to consider the question whether if by 
the partial payment, one of the mortgaged properties became 


wholly absolved from liability to the first. mortgagee, the 


person who made such payment could claim priority over the 
second mortgagee so far as the charges fell over that particular 
property so.released from the first mortgage (the release usually 
takes place by ur with the consent of the first .mortgagee) nor 
did the learned Judges (because they were not called upon to) 
consider the question whether a court auction-purchaser 
stood on a higher footing than a person who purchased one 
of the mortgaged properties outside the Court. A court 
auction sale of one-of the mortgaged properties which satisfies 
a portion of the decree.amount prevents that particular property 
from being brought to sale again for the balance and the incon- 
venience mentioned in Hanumanthatyan v. Meenakshi Naidu 2 
namely, the contingency of a number of persons claiming to 
be entitled to rank'as first incumbrancers would not arise in 
such a case, [also think (with great respect) that the. incon- 
venience may not-in practice be so very great after all, If 
several persons pay separate sums which discharge (taken to- 
gether) the first mortgagee, they can get charges respectively in 
proportion to the amounts paid by them all in priority to the 
second mortgagee,.out of the sale proceeds of the mortgaged 
properties when they are sold outright. ° 

ıı. Then in; Bismgth Karumani v, Devi Doss 8 decided by 
Napier, J. and myself, we held following Hanumanthaiyan v. 
Meenakshi Naidu.* (which had not then been reported in the 
authorized series but to which we referred in our? judgment 
from the unauthorised yeports) that a person who advances 
money to partially discharge a prior-mortgage cannot claim 
subrogation where the prior mortgagee had not released his 
morigage righis over the property so purchased. That judgment 
seems to imply that even though the prior mortgage had only 
been partially discharged by the purchase- -money of one of the 
mortgaged proparties sold, if the morigagee had released his 


1, ae? L. R. 16 Mad. 94. 2, (1911)1. L. R 38 Mad. 183. 
mt 3, (1911) 21I. Ç. 511. - 
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claim over that ane property for the, balance ofthe mortgage 
amount sitll due to him, the court might, be justified in re- 
cognizing in the purchaser of that property the right to a prior 
charge over the second mortgagee to the extent of the purchase 
money so far as that particular property so released was con- 
cerned and it was immaterial whether the sale was a private 
Sale or a court auction sale. | | 


The principle‘of the Privy Council decision in Gokuldas 
Gopaldas v, Puranimal Premsukhadass'1 (the well known case of 
Gokul Doss) should, 'in my opinion, be construed and applied” 
as liberally as possible and it was so construed and applied by 
their Lordships ‘in Dinobhandhu Shaw Chowdhry’ v. Jogaya 
Dasi ?, The general rule that where the prior mortgagee is ‘not 
fully discharged by a payment made by a person interested, the 
latter cannot claim subrogation has therefore been subjected to 
various exceptions and, in my opinion, that rule should be 
strictly confined to cases which could not possibly be covered 
by any one of the numerous exceptions engrafted on the rule, 


_ I shall now consider some of the numerous cases quoted 
before us, I need not say that if the observations in them 
are taken broadly, it is difficult to reconcile all the cases. 
In Gurdeo Singh v. Chandrikah Singh and Chandrikah Singh 
v. Rash Behary 3, Mr. Justice Mookerjee considers this 
point at page 221 and he says: “The rule therefBre that 
before one creditor can be subrogated to the rights of 
another, the demand of the latter must be entirely satisfied 
so that he shall be relieved from all further” trouble, risk 
and expense, is based upon good sense and ought to be adopted 
as applicable to the case before us.” And then. he .quotes an 
old American authority of 1807 which was concerned with the 
rights of a.surety who paid only a portion of the: debt due to 
the creditor, He does not consider the question whether if the 
prior mortgagee creditor first released his rights over one of 
several properties mortgaged in consideration of the payment 
of a portion of the debt by an interested third person, that 
person can claim subrogation to the extent of the money paid 
in respect of the charge On that property. In Santinatha Pillai 
v. Krishna ‘Aiyar + Sankaran Nair and Oldfield, JJ. relied 
et Ae 





1, (1885) I. L. R..10 Cal 1035. 2. (1901) I. L, R. 29'Cal. 154. 
3, (1908) I. L. R. 36 Cal, 193, ` "  4,, (1913) I. L. R. 38 Mad. 548, 
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upon '‘Rupabha: v. Audimulam 1 in support of their decision 
that even'the person who partially discharges the prior encum- 
brance is entitled ito claim priority to that extent and as a 
reason for the learned Judges not following Hanwmanthayan v. 
Meengkshi Naidu ? and Gurdeo Singh v Chandrikah Singh'and 
Chandrikah Singh v. Rash Behary’ Singh 8 Mr, Chandrasekara 
Aiyar argued acutely that the learned Judges’ had misunderstood 
the facts in Rupabhai v. Audimulam! and that those facts 
clearly, shy wed. that the prior mortgage debt as a mortgage debt 
was fully. discharged by the person. whose. money .went towards 
satisfying. it, the mortgagee having accepted a new undertaking 
not involving a charge on the mortgaged properties in satisfac- 
tion of his claim for the balance of his mortgage, debt. (See the 
facts stated at Page, 352 in Rupabhai v. Audimulam 1). It must-be 
admitted that there is, some force in Mr, Chandrasekara Aiyar’ S 
criticism "of the judgment in Saminatha Pillai v. Krishna 
Aiyar £. “Then we come to Abdi Narain Misir v. Asharfı ® 

which decided that a, purchaser of the equity of ee es iS 
erititled to stand in the shoes of a prior incumbrancer “ where 
the purchaser has with the consent of the 'incumbrancer partially 
discharged the liability.” The learned Chief’ Justice and Mr. 
Justice Muhammad: Rafiq dissent’ ‘from the broad observations 
in' Gurdeo Singh v. Chandrikah Singh and Chandtikah Singh v. 


Rash Behary: Singh 3, ‘follow Chetwynd v. Allen 6 ‘and. Baroness 


Wenlock v, River Deo’ Company 7 and say that unless a further 
lability was thrown on the puisne incumbrancer or on the pro- 
perty by the fact that the payment was only partial, | subroga- 
tion ought to be allowed even in favour of ‘the person who 
makes a partial: payment , to the extent of the amount SO paid in 
partial discharge. * In’ Dulhin Sona Kuer v, Jamil Ahmed 8 the 
Patna High Court’ followed Gurdeo Singh V. Chandrikah Singh 
and Chandrikah Singh v. Rasli Beliary Singh 3, In ‘Abarthoranam 
Kutti v. ‘Iitikaparambilathan 9 (decided in October 1919) 
Seshagiri' Aiyar and Moore, JJ. express a doubt whether the 
decision in Rupa Rai v: Audimoolam l is consistent ` with the 
aramon in Hanimanthaiyan v. Meenakshi Naidu z. In the parti- 


1. (1887), 1. L Roll Mad. 345. , .2,, (1911) 1 L.R 35Mad. 183.. 
B (1903) I L. R. 33,Cal 193, 4, (1913) 1 L R. 38 Mad, 548.7 
'5, L L.R. 38 All. 502. | 6. (1899) 1 Ch 363, 
7 (1887) L. R 19%Q B. D. 155. 8. (1918) 48 I C 779. 

Be / 9. (1919) 11 G. W 215, _ 
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cular ‘case in 'Abarthoranam Kultti v, [itikaparambilathan 1 the 
learned Judges allowed priority to the plaintiff to the extent of 
Rs. 180 as that sum 'alone was applied towards the payment of 
mortgages earlier than that of the 3rd defendant ın that case, In 
Mulla. Vsttil Sethi v. Achuthan Nair 2 a Full Bench cass, the 
law as to priorities between mortgagees and the right of a pur- 
chaser i in court auction, in the suit of the first mortgagee in 
which | the, puisne mortgagee ` was iot ' made a party, has 
been elaborately considered, and it ‘was held among other dicta 
(see page 225), that the. prior mortgagee’ S rights are ‘not merged: 
in. the equity, of redemption by a, private or public sale made io 
him, as it must always be for his benefit to relain priority for 
his encumbrance and shield himselt against puisne incum- 
brancers—see S, 101 of the Transfer of Property Act. The rule 
in Toulmien v. Steere 3 has been definitely abandoned i in India 
since (Gokuldoss' cas : Gokuldoss Gopal Doss v. Puranimal 4, 
and largely AEE in England, . D 

. Inthe result, J hold on the first of, the. Six questions which 
I, formulated i in, the beginning of this judgment that Revanur 
Subramania Aiyar who. obtained possession of item 2 of the 
mortgaged properties as court auction purchaser in the sale 
held in execution, of the decree on the prior mortgage would, 
if he were himself party . to the present suit, be entitled to 
priority to the extent of the purchase money bal by pitneso far as 
rights, of charge are claimed against item 2 which property be- 
came completely released from further obligation under the decree 
on the prior imorigage, . ? 

I find on the second question that Revanur Subramania Iyer 
would have been legally entitled to ‘set up that right of prior 
charge even though the purchase money paid for his purchase 
of item 2 did not fully satisfy the decree i in O,-S, No. 6 of 1890. 

On the third question, I. hold , that Revanur Subramania 
Iyer’s rights can be availed of by the 25th defendant who is the 
assignee of the rights of Revanur Subramania Iyer’s mortgagee 


(Subbiah Chetti), for the purpose of obtaining satisfaction of the , 


mortgage debt and of the decree obtained on that mortgage, as 
it is an elementary principle of law that the mortgagee creditor 
can proceed against all-his mortgagor’s rights: over the mort- 
gaged property as they stood on the date of his mortgage (and 


ey, [1919) 11 L. W, 215, e 2, (1911) 21 M, L. J. 218. 
8. (1817) 3 Mer. 230, 4, (1885) 1. L. R. 10 Cal, 1035. 
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as against what represents the mortgaged property if it had been 
sold away lawfully through the existence of. a paramount or 
prior right) so far as it is necessary to obtain satisfaction of 
me debt. 


The 4th question is whether the 25th ‘defendant is not 
entitled to set up ‘Revanur Subramania lyer’s rights as a shield 
because the prior mortgagee ‘would be barred ‘if he brought a 
suit on his prior mortgage of 1886 on’ the date ofthe present 
suit in 1916. Mr. Chandrasekara Aiyar quoted somie decisions 
in-support of his contention on this point. He'quoted Mahomed 
Ibrahim Hossain Khan v. Arıbika Pershad Singh1to show 
that Art, 132 òf thé Limitation Act enacting the 12 years’ 
period of limitation applied toa suit upon a simple mortgage. 
Of course it isso, Thén herelied on Sambhu Bin Haninanta 

v. Nama Bin Narayan 2'in ‘which it was held that the defen- 
dants who had'a simple mortgageé'lieri‘on a property and after- 
wards got an unregistered sale’ deed which was useless to ' 
convey title could rely upon their possession as owners’ for a 
further period of twelve. years (after the mortgage lien had: céased 
to exist on the expiry of 12 years from the'date of its enforce- 
ability) as giving them complete title'as owners and that their 
possession during ‘this further périod should not be treated as 
traceable to their rights as’ lien-holders. Thig court has held, 
following tht Privy Council, that even before the first 12 years 
expired, the defendants could rely on their possession under 
the unregistered sale deed as the beginning of the term of-the 
12 years’ period for perfecting title by the adverse possession. 
I am unable to'see that a mere obiter dictum in the Bombay 
case which was decided in favour of the defendants on 
the ground of title by adverse possession having vested 
in them, is of avail in support of Mr. Chandraseltara ‘lIyer’s 
client who is ‘suing as plaintiff. Then Mr. Chandrasekara 
lyer relied on some cases which held that a simple mort- 
gagee cannot as plaintiff bring a second suit for sale 
after the expiry of 12 years from the due date against a person 
whom he had not impleaded in his first suit. These cases 
also are irrelevant as the 25th defendant relies on the prior 
mortgage not inorder to obtain as plaintiff a second decree on 

the’first mortgage for sale but as a shield against the plaintiff's 
E ree 


a 
1, (1909) I. L. R..39 Cal, 527. 2 I.L, R 35 Bom. 438. 
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claim, himself standing in the-advantageous position of defen- 
dant. In- fact it will be found in many cases where subrogation 
to the prior mortgagee’s right was allowed in favour of the de- 
fendants that a suit on ‘such mortgage-would have been barred 
either.on the ground of limitation .or on the ground that under 
S. 89:ot.the Transfer of Property Act, the security had been 
superseded by the rights given by the final decree passed in the 
prior mortgagee’s suit. No cases were quoted by: Mr. Chand- 
rasekara, Aiyar in. which the defendant’s contention claiming 
priority was,defeated on the ground that the second suit by 
him on the prior mortgage as plaintiff would be barred, 
Richards C, J, in Chagan Lal v. Muhammad Hussain Khan | 
points out that at page 466, there is a clear and well understood 
distinction between a plaintiff's suit to enforce his security and 
a defendant defending his posttion or possession in a suit brought 
against him by holding up a security.: The cases in Ellis v. 
Ellis 2? and Chhagan Lal v. Muhammad Hussain Khan | were 
decided against the plaintiff on the ground that when a security 
is extinguished, the plaintiff cannot revive it so as to obtain ‘a 
fresh decree upon it for. sale, .As. Sir Henry Richards, C. J. 
neatky puts ıt., “In my previous judgment I ‘have pointed out 
the distinction between a plaintiff. seeking to sell property 
simply by reason of his having discharged a prior incumbrance 
afid a defendant defending his possession or posjfione in a suit 
brought against him, The very metaphor of the shield indicates 
‘the distinction. Aman does not, attack with. a shield ; he de- 
fends with it.” Here, the 25th defendant is merely EA a to 
defend his position, namely, the right to proceed. against 
Revanur’ Subramaniya Aiyar’s rights °and interests in the 
forest: which had been placed in Subramaniya Aiyar’s 
possession against the plaintiff’s attack, by setting up the 


prior mortgagee’s right which was in a manner assigned 
to Revanur, Subramania Aiyar on the principle enunci- 


ated by Srinivasa Aiyangar, J. in Muthammal v. Razu 
Pillai 3 -I would therefore reject the plaintiff’s contention on 
this 4th question. 


The 5th question is whether Revanur Sabrana Aiyar 
was merely a benamidar for the original mortgagor (the Rajah) 


and hence he would not have had the right to set up the rights 


i an eect A ae 
° 1. (1919) I. L. R. 41 All 456. `’ 2. (1895) 1 Ch. D. 613. 
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of'the prior mortgagee decree-holder as a:shield against the 
plaintiff’s’ subsequent mortgage and hencealso; the 25th: defen-: 
dant hasno such right. The Subordinate Judge refers to this point 
in his judgment in a single: sentence as follows:——‘'Whether 
fhe Rafah'was'the real purchaser and Revanur Subramania 
Aiyar was only a’ benamidar or whether he ss the rea! purchaser, 
it is immatefiai ‘to consider in this ĉase.” As I did not corisider 
it immaterial, the' evidence on this’ point was discussed before 
us and my ‘conclusion’ is that ıt hast not been proved that 
Revanur Subramariia Aiyar was the Rajah’s benamidar. On the 
other hand, the release deed Ex. FFaclearly indicates that Reva- 
nur Subrarnania’ Aiyar was' not the Rajah’s benamidar.: Further, 
the plaintiff inny ‘opinion is barred: by S. 66 (1) C.P.C. (whose 
language is much'clearer‘and more ‘precise than" the language 
ofthe corresponding old S. ‘317) from -contending ‘that the 
court auction 'purchasé by Revanur Subramania Atyar : was 
made ‘on behalf of the Zamindar; as plaintiff seeks: to “main- 
tain’ this “suit” “against” the 25th defendant-' who is a "person 
claiming title under” the purchase of the certified purchaser 
Revanur Subramania ‘Aiyar on: the ground: thatthe purchase 
was tnadé’on behalf of the.Rajah “through whom the piain 
tiff claims” his mortgage lien sued on, ' 

= Theth and'last'contention remains to'be E with and 
that is whethersthe fact that the prior mortgagees’ rights-as mort 
gagee were merged 1n the decree passed thereon extinguished 
the mortgage security and hence, it could not be revived 
to serve as a’shfeld against the plaintiff in faveur of Revanur 
Subramania Aiyar and of persons claiming’ ‘in his right and 
whether no other right exists which could be: availed of by the 
25th defendant to serve as an effectual shield against plaintrft’s 
claims to proceed against the Rs. 3,000. On this point, I shall 
briefly refer to a few of the authorities‘cited in Hetram v. Shad: 
Ram 1 decided in March 1918. Their Lordships of the, Privy 
Council say that S. 89 of the Transfer of Property Act as it ex- 
tinguished the origiial'security on the passing of a final decree 
for sale (even though that decree was passed ina suit ‘which 
was brought only against the mortgagor without impleading the 
pusine mortgagee), the first mortgagee’s rights under his original 
security ceased to ‘exist and' for those rights: was substituted the 
right to a sale conferred by his decree and 1f. that right hdd net 
1, (1918) I. L. R. 40 All, 407 
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been exercised and if the decree had been allowed by the frst 
mortgagee’s.negligence to ‘become barred the, first mortgagee 
cannot set up’any: prior charge as available to him against the 
second mortgagee. 'I followed this case. Hetram v. Shadi Ram } 
(as I. was bound to do) sitting with Mr. Justice Burn in, Laksh- 
manan Chetty.and another v. Muthayya Chetti and others 2. But 
in this latter case, the first mortgagee tried as plaintiff to obtain 
a second decree for sale based on. his extinguished security 
which of course cannot be allowed in any case. Mr. Chandrase- 
kara Aiyar relied upon Hetram v. Shadi Ram 1 for his , conten- 
tion that even as a shield, neither the. first mortgage nor” the 
right to sell for the decree amount awardedin the suit. thereon 
is available.to the 25th defendant. No doubt in Hetram v. 
Shadi Ram ! the prior mortgagee was-the defendant (and not the 
plaintiff) and he claimed a prior charge but his defence was 
defeated on the ground that not only was his right under the 
first mortgage substituted by his rights as holder of the 
mortgage decree for-sale which he had. obtained and by -its ex- 
tinction under S. 89 of the Transfer of Property Act’ but that 
even the substituted rights under, the, decree had been extingui- 
shed by the decree not having been executed within the period 
of limitation and hence he had no rights at all to hold up asa 
shield, Busin the.present case the decree on ‘the prior mortgage 
which. decree was substituted for the security „wag properly 
executed and possession of the mortgaged property followed 
the sale in execution and the position of the person in such 
possession is now occupied by the 25th defendant for purpose 
of satisfying his (25th defendant’s) claim and it is only this 
position which he holds that is sought to»be used as a shield. 
As I said before, it is impossible in these cases ‘of subrogation 
to use snch precise and comprebensive language in giving rea- 
sons for deciding. a case depending upon particular facts and 
circumstances.in a particular manner so as to form a sufficient 
guide for decision of all possible cases where the question of 
subrogation is involved. If Hetran v. Shadi Ram! intended to 
decide.that where the substituted rights under the decree had 
become again ripened or converted into possessory rights in the 
mortgaged property in a purchaser in court auction sale held in 
execution of the decree, such possessory rights and the right to 


e 1 a 
1, I. L. R. 40 All. 407 ° 2. (1920) 40 M, L. J. 126. 
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utilize such possessory rights cannot also be used asa shield, 
their Lordships of the Privy Council must have also intended 
to overrule the numerous cases decided by, themselves in which 
possessory and other rights substituted for the rights under the 
decree were held sufficient to enable a defendant to holdup the 
prior charge as a shield, The fact that no reference is made 
to such cases clearly shows that the-decision in Hetrasm v. Shadi 
Ram 1 must be confined to cases where the substituted rights 
under the decree had also been destroyed without conversion 
into other rights by the negligence of the prior mortgagee decree 
holder. In fact that is made conclusive by the later Privy 
Council decision in Matru Lal v. Durga Kunwar 2. In this case, 
there was a prior mortgage, a decree on that prior mortgage ina 
suit to which the second mortgagee was not made a party, a 
sale in exegution of that prior mortgage decree and a purchase 
by the first mortgagee decree holder, That decree was in 1884 
and possession was given to the prior mortgagee decree-holder 
purchaser in 1890. The second mortgagee brought his suit long 
afterwards about 1910 and it was not contended that the first 
mortgagee could not, because his mortgage had ripened 
into a decree, set up his security as a shield even though 
the had executed that decree and got into possession of the 
mortgaged land as purchaser. It was not that theedecision in 
Hetram v Shadi Ram | was ignored, for it was quoted both 
in the arguments and in the judgment. That decision was 
relied on only for the proposition that for the mortgagee’s 
original security the right of sale conferred by the mortgage 
decree was substituted. Their Lordships on.» the other hand 
refer to the Privy Cotncil decision in Umes Chander Sircar v. 
Zahur Fatima ® wherein it was held that the prior mortgagee 
in possession as court auction purchaser was entitled to be paid 
the full amount of his prior charge calculated with high 
interest according to the terms of his mortgage bond itself 
before the second mortgagee could obtain a decree for sale 
and then they refer to the case in Hetram v. Shadi Ram ' itself, 
Then their Lordships point out that Umesh Chandra Sircar v. 
Zahur Fatima ? was decided in respect of the rights of a first 
mortgagee decree holder purchaser who had obtained his decree 
before S. 89 of thè Transfer of Property Act was enacted and 


1. (1918) I L. R, 40 All, 407. 2. (1920) L L. R, 42 All. 36% 
` 3, (1891) I, L. R. 18 Cal, 164, 
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thatit was decided in Helram v. Shadi Ram that S. 89 
extinguished the right under the mortgage documents and sub- 
stituted‘the rights under- the decree passed: thereon and the 
prior mortgagee decree-holder auction purchaser can only 
claim to hold up asa shield his right to be'paid the amount 


mentioned ‘in the decree’ passed in the suit brought on the prior 


mortgage and not the amount due as per the mortgage bond 


itself. ‘Thus Hetram v. Shadi Ram1 did not extinguish the- 


right to hold up as a shield the claim for the amount mention- 
ed in the decree on the prior mortgage provided that decree 


had not been riegligently allowed to be barred as was the Case 


in Hetram vi Shadi Ram}, On the other hand if the decree 
tights had further ripened into the rights ‘of’a’ court auction 
purchaser by execution proceedings though such rights as 
court auction purchaser could not be availed of against the 
puisne mortgagee’s claim to bring the properties again to sale 
if the” pusine mortgagee had not been made a party to the 
first suit, such rights could be made the basis of a defence of 
priority to the extent of the amount pi the mortgaged decree in 
the prior ‘suit. 


“ 


Whether I have expressed my reasons fully and Clearly or 
not, I am satisfied in my own mind as to‘the conclusion I 
ought to arrive at on the facts of this case, namely, that the 
25th defendant is entitled to claim, priority eof fesort to 
Rs, 3000 (representing the Karvetnagar forest and now in deposit 
in court) in, satisfaction of his rights to recover the money due 
to him to the extent to which it satisfied the detree amount in 
the suit of the prior mortgagee, over the , Plaintiff's claim .to 
resort to that same sum for the amount "of his , puisne mort- 


gage. 


In the result, I would allow the appeal and modify the 
decree of the lower court by substituting in the 4th paragraph 
of the decree for the words “that the plaintiffs are entitled in 
priority to receive the amount of Rs. 3000 whiich is in deposit 
in the District Court “the words ” that the 25th defendant is 
entitled 1 in priority to the plaintiff to receive the amount of 
Rs. 3000 which is in deposit in the District Court”, Under the 
circumstances, I will make no order as to cost$ in this appeal. 





= 1, (1918) I, È, R. 40 All. 407.1. ` $ 
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Spencer, J.:—The Rajah of Karvetnagar executed four 
mortgage deeds between the years 1881 and 1890. The first 
mortgage of 1881 was ‘in favour of the plaintiffs’ father for 
Rs. 11,000, the items mortgaged being Karvetnagar village and 
Amur, „This mortgage is not concerned in the present suit as 
it has “been satisfied, The second mortgage in 1885 was 
also in favour of the plaintiff’s father for Rs. 25,000, 
the same two items being mortgaged and the forest ca 
Karvetnagar as well, This also has been satisfed by a sale in 
1918 in execution of the decree in O. S. No, 45 of 1898 and an 
amount of Rs. 3,000 of the sale proceeds remains in court 
deposit, The third mortgage in 1886 was in favour of Mr. 
Bowden for Rs. 40,000 and he transferred his rights to the 
Commercial Bank. The Karvetnagar forest and 9 other villages 
were mortgaged and a suit, O. S. No. 6 of 1890, to which the 
Rajah alone was a party, being brought to enforce the 
mortgage, a decree for Rs. 57,000 was passed, The fourth 
mortgage is that concerned in the present suit. It was in favour 
of the plaintiffs for Rs. 11.000, the Karvetnager forest and other 
items being mortgaged. In execution of the mortgage decree 
upon the third mortgage in favour of Mr. Bowden, the Karvet- 
nagar forest alone was sold on the 20th July 1893 and Revanur 
Subramaniya Iyer purchased ‘it for Rs. 25,000 subject to the 
second mortgage but not subject to the plaintiff’s fourth mort- 
gage as he had no notice of that, the suit having been filed. on 
4th March 1890 and the plaintiffs’ mortgage deed not having 
been registered | till May 1890 although executed on the 23rd 
February 1890. Revanur Subramaniya Iyer having become the 
owner of the forest, mortgaged ıt in favour of Grandhi Subbiah 
Chetti from whom he had borrowed Rs. 7000: towards the pur- 
chase-money. Grandhi Subbiah Chetti assigned his mortgage 
rights to the appellant for Rs. 17,000 and the latter brought a 
suit in 1914 and got a decree for Rs, 21,724. Revanur Subra- 
maniya Iyer in 1902 released his right of redemption for the 
sum of Rs, 15,000 and odd in favour of the Rajah under Exhibit 
FF leaving the latter to redeem his mortgagee for Rs. 8800 but 
as the mortgage was not redeemed it culminated in the decree 
just referred to, The subject of this appeal is Rs. 3000 which 
remain in court deposit out of the purchase money paid on the 
second mortgage at the sale in 1918. The Subordinate 


„Judge has ‘held that the plaintiffs have a right to receive this 
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‘sum ahd | that ‘the appellant’s (that is 25th’ defendant’ s) right 
‘must be. ‘subordinated to his,’ because the plaintiff's: ‘were not 
‘madé parties to O.S. No 6 of T) under which the appellant 
‘derives his title. | 


E In,this appeal the appellant’ S frst contention i is that Revanur 
Subramania Aiyar’s purchase. was free of the fourth mortgage as 
‘that mortgage was a transfer pendente lite. His second contention 
is that Revanur Subramaniya Aiyar’ s purchase was subrogated 
to the rights of the Commercial Bank, that is, the plaintiff i in O, 
S. No. 6 of 1890 (the suit on the third mortgage) to which=Mr, 
Bowden transferred his right as. third mortgagee, and that the 
3rd mortgagee i is to be preferred to the fourth mortgagee under 
' S. 48 of the Transfer of Property Act, P 


On the question of lispendeus Mr. ‘Sivaramakrishna Aiyar 
for the appellant -has.,referred .us to Tilakdhari Singh v. Gour 
Narain! and Papi Redd: v. Narasa Reddi *, The learned Judges 
of the. Patna High Court.held that where an instrument purport- 
ing.to transfer title to, property requires to be registered, the 
title ,does. not pass till registration has been effected: For the 
respondents it is contended that this decision, is wrong as it is 
opposed. to, the provisions .of S. 47 of the Registration Act (XVI 
of 1908) which declares that a registered document shall ope- 
rate from the time from which it, would have, commenced to 
operate if no registration thereof had been required or made and 
not from the time ofits, registration. . The cases quoted in that 
decision viz., Papi Reddi v.. Narasa, Reddi ? apd Sheo Narain 
Singh v. Darbati. Mahton 3 can be. distinguished. Papi Reddi v. 
Narsi. Reddi,? was a case of an oral contract for sale of land ex- 
ceeding Rs. 100 in.value for, which a registered sale deed was 
required. In Sheo. Narain Singh. v., Darbari Mahton 3 it was 
recognized that even registration may not pass title if there was 
no animus transferendi, On the other hand in Veerakutti 
Coundan v. Ramaswami Asari* it was held that a mortgage 
deed takes effect from the date of.its.execution and not from 
the date,of,its registration, In Bapuji Vv. Icharam 6 there isa 
decision’ that lis. pendens will not apply to the case of registration 
of mortgage documents during the pendency of a suit. 


1. (1920) 5 Pat. L. J. page 715 ` 2. (1892) IPL, R. 16 Mad. 464 
3, e (1897) 2 Cal? W, N- 207 “4° (1916}°32 I, C. 431. 
' 5, '2 P, J. (Bom. H. C.) 361. . 
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It is also argued that this is not a true case of lis pendens. 


The plaintiff’s right to obtain a mortgage from the Rajah could 


be exercised without interfering with the rights of Mr. Bowden, 
the holder of the third mortgage, to obtain a decree and sell 
the maytgaged property. There is force in these arguments 
and in my opinion, the first contention of the appellant fails. 

The respondents’ answer to the second contention is that 
Subramaniya Aiyar had no right to be subrogated by virtue of 
his purchase and that he could not transfer such a right to 
Grandhi Subbiah as he only partially discharged the mortgage 
decree on 10 items. It has been held that even ‘partial dis- 
charge of a mortgage will give the person who releases a prior 
encumbrance a right of subrogation to the extent of which the 
money advanced by him discharged that encumbrance, See 
Saminatha, Pillai v. Krishna Iyer 1, Udit Narain v. Asharfi 
Lal 2 Muthammal v. Razu Pillai 8, And in Chhajan Lal v, 
Muhammad Hussain Khan +£ it was held that a purchaser at an 
auction sale in execution of a decree upon a prior mortgage, 
when a puisne incumbrancer has not been made a party to the 
suit, can hold up the prior mortgage as a shield ‘against the 
puisne incumbrancer. 

On the other hand in this court in Bestnath Karumant V. 
Devi Doss® to which my learned brother was % party, it 
was helde that the purchaser of a mortgaged property could 
not claim the right by subrogation to priority against a 
puisne incumbrancer when he has paid only a portion of 
the mortgage debt and a similar view was taken in Hanuman- 
thatyan v. Meenakshi Naidu © to which I was a party. We held 
that it was necessary that the first mortgage should be entirely 
discharged before a claim to priority as to the second mortgage 
could be sustained and Gurdeo Singhv. Chandrika Singh & 
Chandrika Singh v. Rash Behary Singh’ is an authority for 
refusing the right of subrogation in aid of a mere volunteer 
who pays a debt for hıs own benefit only, being under no legal 
obligation to make the payment. 

I feel considerable doubt in recognizing any right of 
subrogation existing in the purchaser Revanur Subramaniya 





1. (1918) L L. R.B8 Mad. 548, 2, (1916) f, L R, 88 All. 502 at p. 505. 
3. (1917) L L. R.efl Mad. 513 at p. 515, 

4. (1919) 1. L, R.41 All, 456 at 460. 5. (1915) 29 T. C. 541. 

6. (1910)°I. L. R. 35 Mad. 183. 1. (1907) L L. R. 36 Cal. 193 at p. 20. 
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Aiyar under the third mortgage decree. I think that he pur- 
chased the Karvetnagar forest subject to the second mortgage 
but not subject to the fourth mortgage, of which no notice had 
been received at the date of the institution of the third mort- 
gagee’s suit. As his purchase must be regarded as being a 
bona fide one made without notice of the fourth mortgage, | 
consider that he has aright to be preferred to the 4th mort- 
gagee by reason of S, 48 of the Transfer of Property Act ; and 
Grandhi Subbiah Chetti by virtue of his loan Rs. 7, 000 and 


mortgage became subrogated to that extent to the title of, 


Revanur Subramania Aiyar; and the appellant has succeeded 
to Grandh Subbiah Chetti’s rights by, virtue of the assignment 
in his favour ; and by his-subsequent mortgage decree he obtain- 
ed all that ee of the right, title and interest of Revanur 
Subramania Ayyar to the Karvetnagar forest after he released 
the equity of redemption to the Estate Collector on “behalf of 
the. Rajah for Rs, 15,000 and odd under Ex-FF. 

Although the.4th mortgagee is not bound by the decree if 
the 3rd mortgagee’s suit (O. S. No. 6 of 1890) to which he was not 
a party (Vide 21 M. L. J. 213 and I. L., R. 40 All. 407) yet 
Revanur Subramania Ayyat having purchased in court auction 
both the rights'of the 3rd mortgagee whose decree for Rs. 57,000 
was not satisfied by the sale of item 2 for 25, 000 as well as 
those of the Rajah mortgagor, can hold up the prior, mortgage 
as a shield against the puisne iucumbrancer (Vide 41 All. 456) 
and thus can claim an advantage over the 4th mortgagee by 
the natural priority of the 3rd mortgage over the 4th mortgage. 

Two or three „other contentions raised hy the respondent’s 
pleader in his endeavour to defeat the appejiant’s claim remain 
to be disposed of. First he argues that his mortgage is earlier 
in point of time-being of date 23rd February 1890 as against 
the plaintiff’s assignor’s mortgage of the 24th January 1894 
and he relies on S. 48 of the Transfer of Property Act: but 
that section only applies to the order of mortgages created by 
the same person at different times. Grandhi Subbiah Chetti’s 
mortgage of which the appellant got an assignment was created 
not by the Rajah but by Subramania Aiyar the purchaser of 
the forest. The next point is that the appellant’s claim is 
barred by limitation as the charge created in fayour of Grandhi 
Subbiah Chetty who lent Rs. 7,000 to Subramania Aiyar in 


1894 was not sued upon within 12 years. I think that no. 
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question’ of limitation arises in’ thie present cldim. In O; S. 
No. 61 of 1914 the: question df limitation was raised and it was 
then held that’ the ‘suit: was in tithe as ’ far` as the claim 
for a'décteé for’ sale was concerned, biit that the personal 
remedy was barred: ‘As the necessary parties were impleaded 
in that suit, the respondents are not ‘entitled to raise 
thé queStion a secotid ‘tiné in this suit. Lastly there is the 
question whether Revanur Subtamania Aiyar the atrction pur- 
chaser at the’ sale’ in execution of the 3rd mortgage decree“‘and 
‘the appellant, ‘his ‘successor in title, are not’ estopped from con- 
tending that they have acquired priority over the plaintiff's 
mortgage. In Kalidas ‘Chaudhúri v. Prasannakiimar Das 1 it was 
held that decree- holders are bolint to specify in thé Sale pro- 
claniation any incumbranceé to which ` the property’ was liable, 
that'a mortgagée who purchases. at d sale’ in execution of 
his decree’ on’ thé mortgage 1s bound by, ‘an estoppél | that 
would have, bouñd ‘his mortgagor, and that á decree:Holder 
purchaser | cannot get up in his own favour an encumbrance 
not specified in the execution proceedings, But “ thé 
auction purchaser in the ‘present case was not also a decree 
holder, Moreover the 3td° mortgagee did not cause the 4th 
mortgages to change | their position by his failure to iniplead 
them’ in his suit? Nor has the appellant taken” ip. a position 
inconsiséent „with that of the 3rd’ mortgagee decree- holder or 
that of the auction purchaser, Revanur Subramania Iyer. In my 
opinion, no question ‘of estoppel ‘arises in the present suit like 
that which arose in Kalidas Chaudhuri v. Prasannakumar l ' 

I am therefore. of opinion that the appeal! should be allow- 
ed and the lower court’s decree should be amended in the 
manner directed in my learned brother’ s judgment. 

AW Vae o ae 


1, (1920) I. L. R. 47 Cal.’446, 
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IN, THE, HIGH COURT OF JUDICATURE, AT MADRAS. 


PRESENT, :—MR. JUSTICE SADASIVA AYYAR AND, MR, JUSTICE 
COUTTS TROTTER. ae l ae d - 
Govinda. Pillai o, ane Appellant *-( Petitioner Assignee- 
| ) ig, . decree-holder.) | 
v. , | ý 


Dasai Goundan and another. oa _ Respondents ( Respondents-judg- 


m mepi-debtors.) 

Limitation Aci—S, 20 Part- payment of principal—Agent duly authorised 
to make paynieni—Fact of payment appearing in handwriting of agent—Mean- 
ıng —Final decree for sale—Part ‘of hypothecated property. acquired under Land 
Acquisition Act -Compensalion money paid mto CourtPayment out of same 
' to decree holder under order of Judge—Payment if affords fresh starting pomt 
of lamitatson for execution. 

“On Zo—9--1912 a final decree for sale of the ‘hypothecated properties was pas- 
sed Items 4 and’5 of the hypothecated properties were afterwards acquired by the 
Government under the Land Acquisition Act and Rs, 3400 (compensation money) 
was deposited in Court for the Government on 11—8—1914 to the Credit of the suit. 
On the very same date the said sum of Rs; 3400 was paid out to the decree-holder 
on account:of his decree,'the judge signing a. paper. indicating , that the amount 
was paid to the decres-holder ın the presence of the judge and through the court. 
On a fresh execution application for sale of two other bypothecated properties filed 
on 10—8—I917, held, that ’the application was not barred by limitation. 

> The payment of Rs: 3400 was part-payment of the principal’ of the decree 
debt; the judge, by whose order. the payment was: made, was an agent daly autho- 
rized by the judgment- debtor to make it, and: the fact of the payment appeared in the 
handwriting of the Judge within S. 20 of the Limitation Act. The requirements Of 
that section wese therefore satisfied, and the Beer ane hada fresh starting 
point from the date of the payment. 

Appeal against the order of the District court of Coifbatore 

in E. P, No. 1 of 1917 and E. P. R, No, I5 of 1917 1n Q. S. 
No. 60, of, 1910, 


K, S. Krishnaswami Aiyangar, N. S. Ramaswami Aiyangar 
and P. S. Ramaswami Iyengar for appellanf. , 

T. M. Krishnaswamt, Atyar and V.. , Ganapathi .Atyar for 
respondents. ; 

The court delivered the following 

Judgments :—Sadasiwa Aiyar, J.—The assignee-decree- 
holder is the appellant. The following are-the . relevant 
facts and dates. On. 20—9—1912 the final decree for 
sale of the. hypothecated properties was passed. Items 4 
and 5 of the hypothecated properties were afterwards ac- 
quired by the Government under the Land. Acquisition 
Act and Rs. 3400 (Compensation money) ,was deposited 
in court for the Government on 11—87-1914, to the credit of 
ŽA A. O No. 64 of 4920..  °  , « «9th April 1921. 
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the suit. The decree amount with interest on that date 
amounted to Rs. 3926-0-0 according to the decree-holder. The 
decree holder drew the compensation amount of Rs. 3400 from 
the court on 11—8—1914 and he filed the present execution 
appligation for sale of two other hypothecated items on 
10—8—1917, The questions for consideration are (1) whether 
the execution petition is barred by limitation and (2) what was 
the balance due under the decree, whether it was Rs, 500 and 
odd with interest from 11—8—1914 as claimed by the decree- 
„holder or lesser sum and if so, what sum ? 

- The lower court on 30th September 1919 held on the 2nd 
point that only Rs. 103-7-8 was the sum due on 11—8— 1914 
under the decree. On the first point it held that because on 
11—8—1914 the compensation amount Rs. 3400 was. paid 
to the decree-holder on account of the decree by consent 
of the judgment-debtors, S. 20 of the Limitation Act gave 
a fresh starting point of limitation and hence the execution 
petition of 10—8—1917 was not barred by limitation.It accord- 
ingly directed execution to issue for the Rs, 103 and odd with 
interest. This appeal by the decree-holder was based on the 
ground that really Rs, 500 and odd was due and not merely 
Rs. 103 and odd on 11-8-1914 under the decree. Having 
heard both sides and gone through the records, } agree with 
the lower court in its conclusion that only Rs, 103 and odd 
was really dñe on the above date. So the appeal fails and has 
to be dismissed with costs, 

. But there is a memorandum of objections filed by the-1st 
defendant (the judgment-debtor) and the gontentions in that 
memorandum are: e | 

1. The learned judge ought to have held that the pay- 
ments made ex-parte having reference to their nature and mode 
did not come within S. 20 of the Limitation Act and’the execu- 
tion petition was therefore barred. 

2. The courts below ought to have held that even other- 
wise the decree has been fully satished by payments made, 

As regards the second contention that full satisfaction had 
been made there is nothing in it and the District Judge was 
right in finding that Rs, 103 and odd still remained due on 
11-8-1914. œ l 

The much more important contention remains, namely, that 


+ “the payfaent made ex-parte” “in August 1914 did not come 
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within S. 20.of the Limitation Act and could not therefor save 
limitation, S. 20 of the Limitation Act. (omitting the, words 
unnecessary.for the decision in this case) ‘is as follows : — 
“ Where part of the principal of a debt is, before the expiration 
of the prescribed-period, paid by a debtor or by his agegt duly 
authorised in this behalf, a fresh period of limitation shall be 
computed from the time when the payment was made; puvided 
that in the case of part payment of the principal of a debt the 
fact of the payment appears in the handwriting of the person 
making under the same, lanai :, Debt includes money 
payable under a decree.” 

_ The. payment of Rs. 3400 was clearly pat a ne of the 
principal of the decree debt.. But two other. questions remain 
to ‘be considered, namely, (1 ) whether the fact of the payment 
appeals in the handwriting, of the person making the.same ; (2) 
whether the. payment was- made by the debtor. or: by his agent 
duly authorised i in that behalf. 

On. the first. ‘question, | the. idee ties in the case 
produced before us copies of court: records showing that when 
the Rs, 3400 was paid out the judge, signed a paper indicating 
that Rs, 3400 was paid to the decree-holder in the presence of 
the judge and through the court. I think this record suffi- 
‘ciently satisGes the, condition that the fact of payment should 
appear in the handwriting of the person making the same. 

The only question that remains therefore: for consideration 
is whether the judge can be called an agent duly authorised by 
the judgment-debtor to. make the payment. : 

Notwithstanding some ob:ter-dicta of their Lordships of 
the Privy Council based qn English decisions that the reason 
why. an acknowledgment of indebtedness gives a fresh starting* 
point for limitation is that it gives a fresh cause of, action by 
reason of its implying a fresh promise to pay. I am clear that 
the provisions in Ss, 19 and 20 of the Indian Limitation Act 
could, not ‘have been based upon any such fiction. of an. implied 
new promise to pay:, Under S. 19 Explanation 1, an ac- 
knowledgment signed by the party liable is sufficient even when 
accompanied by a refusal to pay, whereas in consequence of the 
fiction of an implied.promise to pay. being necessary. under the 
English decisions,, an , acknowledgment accempanied by. a 
refusal tọ pay is insufficient under the English Law to afford 
a ffesh" starting point for limitation as that fiction of an a 
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promise to pay becomes still-born in consequence of such 
refusal to pay. I think the Indian Law must be held’ to have 
required the handwriting of the person making the payment 
merely i in order to exclude fraudulent oral testimony as to 
such payment just as the Statute of Frauds tried to prevent 
courts being flooded with perjury in the case of sales of goods 
etc The fiction of an implied promise to pay ahd the accrual 
of a new cause of action by an unregistered acknowledgment 
of a payment of interest as such would not help mortgage 
‘creditors to obtain decrees for sale as the new promise not 
being evidenced by a registered deed cannot be made to affect 
imimoveable property. The law of limitation is partly intended 
to promote diligence on the part of creditots in the matter of 
recovery of their debts. The concessions made in favour of 
creditorseby the provisions of Ss, 19 and 20 of the Limiitation 
Act are intended to express the view of the legislature that a 
creditor will not be considered’ wanting in such diligence in 
bringing his suit: and he will not be penalised by the bar of 
limitation if he had been diligent enough to get the handwriting 
of the debtor or his agent to evidence an acknowledgment or 
the fact of part payment within the period of limitation. , 
Provided therefore the evidence of the’ payment is in a 
writing binding on the debtor it seems to me that*the ele of 
the legwlature is satisfied, and in construing the words “ Agent 
duly authorised” the courts ought in my opinion to be as 
liberal as possible. S. 21 (1) of the Limitation Act says that 
the expression “ agent duly authorised in this behalf” in Ss. 19 
and 20 shall ‘‘in-the case of a person under: disability include 
his lawful guardian® committee or manager or an agent ‘duly 


“authorised by such guardian, committee or manager to sign the 


acknowledgment or make the payment”. ‘Ihis shows that the 
authorization need not be a’ voluntary authorization ; for the 
guardian of a person under disability does not get his authority 
through any voluntary act of the person under disability but by 


law. In Ragoonath Doss Cookman v. Rance Shiromonee Patta 


Mahadebee | there is a sentence in the decision as follows: 
“ As regards the sale made on the 8th March 1869 from which 
a sum of Rs. 206 was realized we think,that cannot’be consider- 
ed apart paymtnt under S. 21 so asto give a new period of 


limitation.” S. 21 considered therein was S. 21 Act IX of 1871 
é ge E 


L (1875) 24 W. R, 22, 
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which is similar to S. 20 of the present Limitation Act so far 
as the question under consideration is concerned. No reasons 
are given for the opinion. Further the point whether the con- 
dition as to the payment appearing in the handwriting of the 
person making the payment or his duly authorised agent was 
not raised or considered in that case. In Ramachandra Ganesh 
v, Devba ! no judgment was given and the court discharged the 
rule granted in favour of the decree-holder without giving any 
reasons, Whether the court intended to adopt all or only some 
of the arguments advanced by the vakil for the judgment-debtor 
as found in the report does not appear. One of such arguments 
was that an acknowledgment must have contained an express 
or implied promise to pay quoting English decisions, I have 
shown that those decisions are inapplicable in construing, the 
Indian Limitation Act. Of course from an involuntary payment 
a promise to pay the balance cannot be implied. “Ragoonath 
Doss Cookman v, Rance Shirnanee Patta Mahadebee * was also 
quoted in that case not in the arguments before the High Court 
but only by the lower court in support of its opinion. It appears 
from the report that the payment relied upon was not part pay- 
ment of the principal in the handwriting of the person making 
the payment but payment of interest and it was argued by the 
creditor thaf the recovery of rent decreed in a suit brought by 
the usufructuary mortgagee on a bond providing for payment 
of rent in lieu of interest was payment of interest on fhe mort- 
gage bond. The defendants argued that the payment in satıs- 
faction of the decree passed for rent, is not a paymert to the 
creditor of interest as such. It may be that this argument was 
accepted and so the rule was discharged hy the Bombay High 
Court on that ground, Iam unable therefore to accept the 
headnote of the reporter as really representing the opinion of 
the judges in that case. In Oudh Behari Pande v. Mahabir 
Sahai ® the only question decided was that because the part 
payment by sale in execution of the judgment-debtor’s property 
did not appear in the handwriting of the judgment-debtor it 
could not save limitation, In Brew v. Brew + decided by 4 
judges on the language of a Statute which required that “some 
part of the principal money or some interest thereon, shall 
have been paid or some acknowledgment of sthe right thereto 


1. .(1882) I. L. R. 6 Bom, 626. 2, (1875) 24 W. R. 22. 
3, (1909) I. L. R. 31 All. 590. 4. (1899) 2. Ir, (Q. B.) 163, 
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shall have been given in writing signed by the person by whom 
the same shall-be payable or his agent.” in order ‘to save limi- 
tation, the ‘court followed the principle of the ‘decision in 
Chinnery v. Evans’ 1. In that case the pdyment by a receiver 
appointed under the Mortgage Act was ‘held to be payment by 
the agent: of the person liable to pay though the receiver was 
appointed by the’court and not .by the mortgagor and ‘was 
appointed for the benefit of the mortgagee to receive <“ for him 
particularly ” the rents of’ the mortgagor's property. Johnson 
(J) says in Brew v. Brew 2 “Whether it is'by the agency’ of:a 
receiver or sheriff the payment 1s made'to the ‘creditor: un foot 
of the debt which the debtor is bound in‘law to pay, and out 
of the debtor’s rents‘or ‘chattels' as the case may’ be’ for the 
debior and on hts account: ‘to the extent of such payment the 
debtor: is discharged from so much of the judgment debt. ` I 
therefore think that such payments’ by-a sheriff: are not pay- 
ments by a stranger to the judgment-debtor but are’: payments 
out of debtor’s chattels-“‘by a person’ paying for him and on his 
account -what he is bound to Dey ':Per Log ee in 
re V. Evans }, Lo 


-In Lakshmanan Chetty V. iin tha T 3 4 Bench of 
this coutt held that an ' acknowledgment ‘of a debt ' made, by’ a 
receiver by the court on behalf of a'firm-under ‘dissolution is a 
valid acknowledgment saving limitation by reason‘ of: the pro- 
visions of S. 19 of the Limitation’ Act as he ‘was’ an agent 
authorized tb make’ the acknowledgment. ” 

If a Sheriff of thé court making the payiment can be con: 
sidered ' aii agent’ of the debtor, I see nothings in’ principle or 
reason ‘which shoul@ prevent me from ‘binding ‘that a court 
paying in the course of its duty the money due ‘by the judgment 
debtor ‘is also'a legally constituted apent of the a 
debtor for that purpose. 

In ‘the result, I think ‘that the requirements of $. 20°dre 


Satished and I would dismiiss ‘the fiemorandum | a R E 
also with cost& © ae, ae es Ti 


Coutts Trotier j :—I entirely agree, Mý Lord has covered 
the ground SO thoroughly that I only propose tó add a word on 
the last point. a think the principle deducible from, Chinnery 


cake SS ice ae 
1, (1864) 11 H, L. Cases 115 2. ' (1899) 2 Ir. Q. B, page. 163, o 
$ (1918) 35 M. L. J. 571: © > 
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v, Evans'! this :— that if a debtor’s‘assets äre so placed ‘either 
by his own act: or by ‘operation of‘law that if' some- one other 
than-he alone can realise them for the purpose of making pay- 
ments due from him,: then the act of that other ‘in operating 
upon the debtor’s assets must be treated as the act of thesdebtor 
himself, the volition of the debtor in such a case, being neither 
requisite nor relevant, If that be so, it appears to me that the 
words “his agent: duly authorized in that behalf” ® in S. 20 of the 
Limitation Act are satisfied by the act of the Judge of ‘the 
court which authorises the payment ; and that his handwriting 
is rightly described as that of the pérson making the payment, 


a S. V eee! dismissed memó of objections dismissed. 


Te 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


„PRESENT :—SIR JOHN AALEN p CHIEF "JUSTICE AND MR. 
JUSTICE KRISHNAN.’ ` 


Achammal `> =: wis Appellant * bene 
m ie | : | | 

Narayanaswami N aicken (dead) and | 

__ others’ a | . Respondents’ (Defendants 


= and L: R. of Ist Deft. 

Hindu Law— —Will— Consiruction- -Bequest by husband to has two wives with- 
out power'of'alienation with remainder in entire’ properties to his daughter 
wth absolute righis—Estate conveyed—Death of one wrfe-—Susviowtg, widow's 
right to enlige properties by survivorship—Rights of daughter—Pleadings— 
Plaint—Amendment—aAmendment 1n appeal—Praotice, 

“Where the ‘will of a Hindu provided that after his death his’ two wived ought 
to take respectively the’ properties set out in Schedules I and If thereto and enjoy 
them without alienating. them, and that, after their death, M, his daughter, should 
take the entire properties with all rights and enjoy the mme, held that, on the death 
of one of the widows, the surviving widow became entitled to the' entire proper ties 
by survivorship, as under the ordimary rule of HinduLaw, and that M, the daughter 
was entitled to the properties.only after the life-time of the surviving widow . 

, Where, 10,2 sult, for a declaration and injunction the plaintiff offers in the 
Court’ of first instance itself to amend his plaint by adding a prayer for possession, 
but that ‘court tbinks an amendment unnecessary, ‘the Appellate Court ought not to 
dismiss: the. suit on the ground that plaintiff was. out of possession at the date of 
suit and yet did not pray for possession The proper order to make in such a case 
is to give the plaintiff leave to amend’ his plaint. 


Second Appeal against, the ‘decree of the Court of the 


Additional Subordinate Judge of Coimbatore i in „Appeal Suit, No, 
32'of 1919 (Appeal Suit. No. 185 of, 1919 oñ the file of the 


ee eee 
e * 9. A. No. 1031 of 1920, R a. :' Lith, May’ 1921, 
1. (1864) 11 H. L.G t1 5. 
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District Court, Coimbatore) preferred against-the, decree , of the 
Court of the-Additional. District Munsif of Pea in O. S. 
No.,986 of 1917. p | brags ah 


T, M. Kriskhnaswami Atyar for’ soe T 
Ta Ramachandra Rao for 2nd i K k i 
The Court delivered the following | E 


_ Judgment :—The. Second Appeal raises a question. as 6 the 
N of the will .of the deceased .Krishnappa. Naicken, 
The learned Subordinate, Judge has considered a great many 
casts which do not appear to, us: to have very much bearing on 
this will. On the other hand, he has not considered as closely 
as he might have done what was the meaning of the testator as 
expressed in the will...» rer ote vs 


The testator had two. wives. and one.of them had a daughter 
Mangammal. The will provides that after his death his twe 
wives ought to. take respectively the properties set out in 
Schedules I and II arid enjoy them without alienating them, 
Then it goes on to say, “After the death of” these two wiyes, my 
daughter Mangammal shall take ‘the abovenamed entire proper- 
ties with all rights and enjoy the same.” One view of thas will 
is that the properties in Schedule I were left to one widow for 
her life and the properties in schedule II to. the &ther widow 
and that*on.the death of either of them the properties left to 
her should go to the daughter. That is not what the will says, 
The will says that it is- after the death of the wives the daughter 
is to come in, “These wills of Hindus should be read: with 
reference to the ordinary notions of the Hindus. ‘Under the 
ordinary Hindu Law. when there are two widows, they take 
jointly and one succeeds to the other by survivorship. Very 
often, for'the purpose of convenience, they partition ethe lands 
and enjoy them separately. What seems to us that the testator 
really meant was to provide himself for such a partition during 
the life-time of the two widows instead of leaving them to the 
risk of quarrels that usually arise. ‘There is no reason for'sup- 
posing that he intended to depart from the ordinary rule of 
Hindu Law by which the surviving widow takes the whole estate 
for her life time, On the contrary, the statement that the 
daughter is to take after the death of the wives snows that that 
was exactly: what he meant. - 3 $ 
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We think that the learned Subordinate’ Judge was wrong 
in construing this will and that‘ under it the plaintiff:is entitled 
to the properties in both the schedules for her life. 


‘Another quéstion was raised ds to the form of the suit. 
The plaintiff did not sue for possession but‘ simply for g décla- 
ration and injunction. But before the District Munsif she 
offered to amend the plaint but the Munsif did not think it 
necessary, The subordinate Judge has held that on this ground 
also the suit ought to be dismissed on-his: finding that the 
plaintiff was out of possession at the. date of the suit. We 
think that: the proper order to make isto. giye the plaintiff 
leave to amend the plaint within a week after the reopening 
and to:direct that, on the amendment being ‚made, the appeal 
be allowed, the decree. of the lower courts reversed and the 
suit decreed, with costs. throughout. 

A. S. V. 





IN THE HIGH. COURT OF. JUDICATURE AT MADRAS, 


| PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMEŚAM. 


Duvvury Ramamurthy ... Appellant * (Plaintiff). 
e7, f ahs 
Pabbineedi Bulliraju —— Respondent (Defendgnt.) 


Madras Estates Land Act, Ss 3 (9) and 189—'Hokiing’, meaning of--Suit for 
bartstion ea ejeotment—Jurisdsction of Cruit Court, 


Ina suit by. plaintiff in the Civil Court for-ascertainment by division of his 
share of the properties which he and defeadant were oa in common and for 
ejettment'of the defeidant from that’ shate, the Civi Court réturned the’ plaint 
ior presentation to the Revenue Court. On appeal, held that the suit, so far as t 
‘was one for partition, was cognizable by the Civil Court and that the plautiff 
„should be allowed to withdraw his prayer tor eyectment and sue in the Civil Court. 

_ An undivided share in a parcel or parcels of land is not a holding within S 3 
(3) of the Madras Estates Land Act. 


nE” ‘Appeal against the decree of the Coun of the Subordiante 
_Judge of Cocanada dated the 12th ‘December 1918 in A.'S, 
- No. 40. of 1918 preferred against the decree of ‘the Court of the 
District -Munsif of Cocanada in O..S. No. 39 of 1917. 

V. Ramadoss for.appellant. ' 


e 
P. Somastndaram for respondent. : 
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„Fhe Court deliyered-the following 


Judgment :—The plaintiff, here appellant, has sued for as- 
certainment.by.division of his share of the property, which he 
and defendant are at present holding in common and for eject- 
ment of defendant from that share, on the basis that defendant 
is in possession of dt as,.a non-occupancy tenant, - The Lower 
Appellate , Court returned the pa for presentation to a 
Revenue Court, | oo, 


The disposal would no doubt be P if the ` prayer 
for _ejectment could’ be regarded separately ‘and if that ‘remedy 
were authorized by the’ Madras Estates Land Act in the: circum- 
stances.’ But the Act“ provides for the grant of relief only'i in 
respect of holdings ; and: the definition of holding -in S.-3 (3) 
by reference'to parcels entails'in our opinion that only ‘agcer- 
tained holdings are contemplated. ‘This ~is-'consistent’ with 
Chapter X and is supported by the interpretation ‘placed on the 
similar provision ,of the law in Bengal in Sreemati Parbaty 
Debyawy. Mathura. Nath Barinerjee 1,: Until the plaintiff has had 
the holding, in respect of which he asks for ejectment, ascer- 
tained, ‘it ‘will be meaningléss for him to approach a Revenue 
Court ; and this is the real substance of the complaint he makes 
ani the lower court’s direction to him.to do so, that Revenue 
Court cannot grant partition, aad 


We may at this point observe that the`opinion of the Full 


‘ Bench’ in Sri Gadadhara Das Bavaji Mahant v, Suryanarayana 


Patnik 2 would appear on the pleadings to be fatal to plaintif’s 


‘prayer for ejéctment. That however is no reason why he should 


be refused the’ other relief to which he appears to be entitled.’ 


The course ‘we take is accordingly to set aside the decision 
of the Lower Courts, to allow the, plaintiff to amend his. plaint 
by withdrawing the prayer for possession and to remand the 
suit to the District Munsif’s Court for're-admission and disposal 
as a'suit for ascertainment of plaintiff’s share'in the property, 


which, he-alleges, iis held by himself and defendant as tenants- 


in-common, Plaintiff must of course pay the deficient stamp 
duty on the. prayer for partition within a reasonable time to be 
fixed by the District Munsif, since he has not, paid duty o! on that 
account already, « 


y ' 











L 16 C W,N: 877, 2." (1921) 41: M. L. J. 97 : 44 M. 67, 
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Each party will bear his own costs in this and the Lower 
Appellate Court to date. Costs before: the District Munsif will 
be costs in the cause. : oe 

= Y V. Appeal allowed ana case remanded. 





TN THE HIGH COURT OF JUDICATUE AT MADRAS, 
PRESENT :—MR, Justice OLDFIELD. — 
Balapattabi Chetty and others, ,.. Petitioners® in both petitions, 


( Plaintiffs.) 
A v ; i ; a ' : 
Subbaraya ibid and others. ... Respondents in both (Defcn- 
dants.) 


Court Fees del. S. 7 (4) (fJ—Sust for partition in a Joint Hindu family— 
Family plait aden Bis Valiiel ion Cours fee, 


Where tn a suit lor Partition among the members o! of a Joint, Hindu family, 
part of the property to be divided consis's of a family trade or business; the plain- 
tiffs are at liberty,to put an approximate valuation on their claim as regards the 
trade or business, the provision of law applicable being S 7 Cl. 4, (f) of the Court 
Fees. Act. The plaintiffs are not bound to value that item of property In accordance 
with its value as after wards ascertained in the ‘course of ‘the trial by the Commis- 
sioner appointed by the Court. Kaunaya Ohetty v. Venkata. Narasayyu 1 Ben: 
Madhab Sirkar v. Gobind, Chandia Sirkar ‘2 ,Relied on. Raghavayya v. 


Ramanayya 3 explained, 
Petition under S. 115 0f Act of V of 1908 md S. 107 of 
the Government ‘of India Act praying the High Court to revise 


the order of the District Court of : Coimbatore in ©. M, A. No.. 


12 of 1919- preferred against the order of the -court of the 
Principal District Munsif of Coimbatore in hes No. 96 of 
1917, ` ae 

me Inc. R. P. No. 888 of 1919.. 

| Petition: TA 115 of Act of. V. of 1908 praying the 
High Court to revise the. order of the Court of the Principal 
District Munsif of -Coimbatore in O. S. No. 96.of 1917. ` 


| S. T; Srinivasagopala Chari for petitioners.. 
SeS: Ramachandra Iyer and >: Se OCG aoar e 


respondeiits, * 
The Court déliveréd the following 
Judgment :—It seems to me that this’case can be shortly 
dealt with. The real deion is simply Dis whether’ the 
© #C. R. Ps 443 and 888 of 1919... ft i ı 28-2-1921. 


(4916) LL R 40 M. 2. (1917) 22 C. W, N 669, 
- (1920) 13 Le W. 262, 
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Balapattabi plaintiffs suing for partition, part of the property. to be divided 
cae being composed of Mandi trade, were bound to value that item 
eS of property in accordance with its value as afterwards ascer- 
tained in the course of the trial by the Commissioner appointed 
by the District Munsif, or whether they were at liberty to put 
on it ah approximate valuation in accordance with S. 7 clause 
4 (f) of the Court Fees Act. It is argued that they were not at 
liberty to take the latter course because the account which has to 
be taken in a family partition differs ftom that to'be taken in a suit 
ordinarily described’ as one ‘for accounts’, inasmnch as in the 
fosmer there is no question of sur charging the accounting party 
or accounting for past dealings with the property or of recover- 
ing from him on account of negligence, fraud or other grounds 
as‘in the latter but the account is to be simply of the assets and 
liabilities available for division at the date on which the division 
is made. “This distinction between the two classes of , suits for 
accounts was drawn in connection with a suit apparently very 
similar to ‘the present, reported in Raghavayya v. Ramanayya |, 
by a Bench of this Court, and I of course follow this decision. 
The existence ‘of this distinction was however not kept in mind 
by the lower courts’ which treated the suit as'one for a specific 
portion of the Proper: enous its aog as a ea for 
account, | 

The defendants: ‘(respondents seeds ‘have’ however, consis- 
tently with tht suit being of the latter class ‘contended that it 
must’ be regarded as a suit for the ‘specific chattels or choses in 
action, which weré available as the assets’ of-the Mandi trade: and: 
that the items of stock in trade, debts and so on can be divided 
like any, other items gf ascertained property. “This, it seems to 
me, ıs entirely’ inconsistent with any practical view of: the 
matter. For it would be impossible until the. assets and. habili- 
ties of the trade are ascertained to tell what each shearer: ın it 
would be entitled to.. The: language of the decision I have just 
referred, to is.moreover entirely, inconsistent with sych a.view 
of the matter sınce the learned Judges referred throughout to 
the “taking of an account’. ın spite of their distinguishing the 

two possible classes of accounts, which ‘could, be taken. 
_ Reference may also be made, to two other cases, ‘viz, the 
decision in Bent Madhab Sarkar v, Gobind Chandra Sarar 2, 
and the very full Order of Reference, which was adopted in the 

3 1. (1920) 18 L. W, 263 `. B+ (1917) 22 Cal. W., N. 669. 


Cai 
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/ z 
judgment eventually: delivered in : Kannayya Chetty v. Venkata 
Narasayya,!. No doubt,:in the second of these cases and'in 
Raghavayya v. Ramanayya ?, the question: of valuation was not 


raised directly ;;but.in the Referring Order the language is. 


quite, inconsistent with any view of cases similar to the present 
involving, claims to specific items... And further the Harned 
Judges’ description of possible claims, in which an approximate 
valuation can be adopted. by the plaintiff, refers «specifically to 
all suits, for accounts without distinction. It does.not therefore 


in any way suggest the inference that a suit for accounts incid-. 
ental to the partition of joint:family assets stands on any special 


footing. . The Calcutta decision is directly in point, and there 
is nothing in the special procedure regarding the valuation of 
ordinary, partition suits apparently followed in Calcutta to make 
that decision in any way inapplicable in Madras on the point, 
which I have to deal with, | a - 


Lastly, it would be most difficult to understand the defen- 
dant’s contention or to see how it would work in actual practice, 
Ex-hypothest, the plaintiffs .here, as in the “ordinary suits for 


accounts. against agents, partnerships suits, etc., are ignorant of’ 


the amount. they have to claim, because the information avail- 
able regarding it is in their opponent’s hands.: The plaintiffs 
can in fact Only get at. the information with the , assistance of 


the court at the trial. [ti is impossible to understand how they: 


can stamp the plaint in accordance with any fixed valuation, 
until that plaint has.been accepted by the court or until some 
sort of enquiry has been held. The answer attempted is that 
the plaintiffs would be bound to file their plaint in accordance 
with a merely tentative valuation, which tlfey would be entitled 
io amend subsequently, paying additional duty after enquiry 
into the defendants’ objection. There is, however, no provision 
for a tentative valuation of that kind in the Court . Fees Act. 
The only tentative or approximate valuation, which that Act 
contemplates, is in connection with the general categories of 
suits under S.7, clause 4, comprising suits for account, while the 
general procedure is quite different additional duty which may 
be found due not being payable until the decree has been passed 
and has to be executed in accordance with S. 11. Reference 
may also be made to the terms of O. 7, B.2of the Civil 





*1. (1916) I. L. R 40 Mad 1 (F. BY)’ 2. (1920) 13 L. W. 262. 
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Procedure Code. The essence of this allowance of an approxi- 
mate valuation is that the.plaintiff is suing for an amount which 
is unascertained and which cannot be ascertained until after the 
trial ;-and that is equally the case with reference to the case 
l-am dealing with at present and to cases involving surcharge, 
etc., cMimed in suits for what I may call ‘accounts proper’. The 
facts that the accounts may be gone into further in the suits of 
the latter kind than'in .suits of the former and that specific 
items will be'open to surcharge or other-attack.in the latter and 
not so in the former are not sufficient to justify'a distinction. 


In these citcumstances the orders of the lower courts can- 
not be affirmed and must bé set aside, the plaintiff’s suit being 
remanded ‘to the District Munsif S Court for readmission and 
disposal on merits.” ry 
=" It has béen pointed out thiat quite apart from the question 
of valuation for purpose of jurisdiction, the valuation for- pur- 
pose of court fee, with,reference to items of joint family property 
other than Mandi trade requires correction in accordance with 
the results of the Commissioner’s enquiry, The District Munsif. 
will call upon, the plaintiffs. to pay the necessary additional 
stamp duty in accordance with the. usual procedure. Casts in 
all the three courts will be costs in the cause. 


The Civil ‘Revision. Petition against the decision of the 


eee Monita is also allowed but no separate order i is neces- 
sary, TER 


l A. V. V: i Order set aside. 


i se 


PART Xi¥;]  THE'MADRAS LAW JOURNAL REPORTS. 457 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM, 


Pothi Kandiyil Vattoli Kalandar: ... Appellants * (Defendants 


‘and another -.: 4and5.). . *° 
` Y, ' l ' , at i A ‘ 
Keloth Vattoli — Puthooram ' . .. Resporidents (Plaintiff and 
Kalandar and others: _ Defendanis 1 to 2 and 6), 


Civil, Procedure Code, s. 1i— Res iudioata— Incidental findings—Majgbar 
Law—Mahomedans -Law appl cable— Second ap peal—Custom—Fi ndings of jaot 
, Iin order that an 1ncidental finding in one Proceeding ‘shall be res judicata i in 
another, it is’ essential that the issue in the second ‘ proceeding sioulig have been 
raised and decided clearly in the first. - o a 


It maybe proved as a matter of custom that the Marhinxkaibayain law governs 


the devolution of the separate and exclusive property of: a Moplate in Malabar., i 


Such a custom is neither illegal nor opposed to public policy’ 


Ona ‘question of cusfom the High Court in second appeal is‘bound by the 
findings òt fact of the lower appellate court’ but the High Court can consider 
whether * the-facts found ate sufficient.to’support the custom. 


Second appéals against the decrees’ of thé Court of the 
Additional Temporary Subordinate Judge of North Malabar in 
A. S. Nos. 363, 320 arid 322 of 1918, preferred, against the 
decree of tite court of the District Munsif of Kuthuparamba in 
Or S. Nos, 569, 420 and 567 of | 1916, respectively. o 


i K. P, ‘Ramakrishna Aiyar for appellants. 
Os Madhavan’ Nair for respondents, 


oe ` 


The Court ‘delivered the following | 


Judgment :—The question’: on which #he decision of these 
appeals turns ıs whether the'parties in respect ‘of the suit pro- 
perties are governed by'their own Muhammadan law or have 
adopted the Marumakathayam law. The question arises in 
this way. The. family consisted of two: brothers and: two 
sisters, One of the sisters had a ‘daughter Biyathumma who 
married the son of one of the brothers, Vattoli’Tharuvaryi. The 
properties in dispute are-the properties of Biyathumma, which 
descended to her {wo sons, Tharuvaryi Kutti. and the present 
plaintiff. The 4th and. Sth defendants (the present! appellants) 
are the sons of Tharuvaryi Kutti... If the dev olution of the suit 
properties. is.subject to the Muhammadan law, they are entitled 
rr eS eneg 


=S. A. Nos.°1298 to-1800 of 1919. ° *  * + -1st April 1921. i 
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to succeed, The lower Courts have found that, because they 
came to them from their mother, they are subject to Marum- 
makathayam law. 

The first question is whether the matter is res judicata in 
consequence of a decision -of this Court in: S. A. No, 1498 of 
1911, The present plaintiff in that litigation was: the 12th 
defendant and the present 4th and 5th defendants were the sons 
of the then 1st defendant. Both the lower Courts Ihave held 
that this was, not res judscata, One reason for that conclusion 
ig that the persons concerned were then co- defendants and were 
riot-in a position of active contest. But ‘it is not’ necessary to 
rély on that to justify the decision. For another ground for 
the Lower Court’s conclusion ıs that the matter in suit was not 
the devolution of the present suit properties, but of some other 
properties and that the rule applicable to the latter is not neces- 
sarily the rule applicable’now. In that suit the question was 
directly of the devolution of some properties, w which had been 
divided by a karar of -1052 between. the two brothers and the 
two sisters who originally composed the family.. Those pro- 
perties are not identical with the properties , with which we are 
concerned, and in paragraph 11 of the plaint in that case the 
plaintiffs said: “ As there are persons who „are entitled fo the 
joint properties to which plaintiff i is entitled throygh mother 
other than this plaintiff and defendants and as those properties 
are not propérties obtained under this right, those proper- 
ties have not beeh incltided ‘herein. When the plaintiff re- 
quires to get those divided,’ fresh ‘suit will ` be brought, ” 
meaning that the properties: now in dispute had been 
expressly excluded fram. the claim he was then making. -That 
being so, it is impossible to hold that, the Court in disposing of 
his claim was concerning itself with the devolution of these 
properties at.all. ae 

_It is said, however, that the cre j ike properties 
now in suit was considered indirectly, because in that case the 
karar of 1052.0n which ‘the parties’ ‘rights now: depend was 
referred to. It is true ‘that in the judgment of the Munsif and 
the Subordinate Judge some referefhice is made to’ this karar; 
very naturally, because, the question being of ‘the law’ appli- 
cable to the parties argument might ‘fairly be founded on it, so 
far‘as it was consistent or inconsistent with the custom in dis-' 
pute. But in fact, the two lower Courts in that litigation came 
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to no very distinct conclusion; and the High Court dealt with 
the case wihout any detailed reference to the karar (Ex.XIII) 
at all. In the leading judgment the conclusion is expressed in 
these words.—" It is true that neither of the,Courts below has 
considered the question in the manner, in which in my opinion 
it should in strictness be considered and it is also trfie that 
some remarks’ seem to me with great difference tu both the lower 
Courts meaningless, . . and I am unable to hold that the 
finding arrived at by both Courts is a finding based on such an 
erroneous mode of approaching it and in such disregard of the 
evidence, as would entitle us to interfere with it in Second 
Appeal. It is clear that this is the effect of Ex, XIII : and the 
question which arose incidentally in connection with ıt was very 
much at large. In order that an incidental finding in one pro- 
ceeding shall be res judicata in another, it is essential that the 
issue in the second proceeding should have been faised and 
decided clearly in the first. That condition is not fulfilled 
with regard to the judgment, on which the present appellants 
rely. We cannot hold that its res judicata, 


We turn then to the case on the merits. The law. which, 
these*men clearly may be supposed to follow is the Muham- 
medan law or, as it is put in this case, the Marumakathayam 
law. The question is whether the deviation from it, which the 
respondents allege, has been established by them as à matter 
of family, custom. The appellants contend, first, that it is not 
open to the respondents to establish such a custom on the 


ground, so far.as we can understand it, that it would be’ 


immoral or contrary to public policy. Mr. Ramakrishna Iyer 
for the ‘appellants has not been able to Specify any head of 
morality or public policy, which would:be infringed by such a 
custom. -He relies on'a reference in Moore’s Malabar Law and 
Custom 3rd edition, page 326 to the fact that in 1855 the 
High Court questioned the propriety of two distinct laws of 
inheritance prevailing in the same family and to the decision 
of Mr. Holloway, as Subordinate Judge, against the validity of 
what he terms “ a piebald system of descent ” and toa Privy 
Council decision in 1871. We have not been able to obtain 
the full decisions in the two first mentioned cases and we do 
not think it safe to proceed on the account of* them given by 


Mr. Moore. The.Privy Council decision .in Serwmnat Umat 


ease 


Katandar 


Kalandar 


Vs 
Kalandar. 


440 THE MADRAS LAW JOURNAL REPORTS, [VOL. XLI, 


v. Palathan' Vittil . Naryacoothy: Umat! is. reported in. 
Their Lordships .simply said: that the‘ special family 
custom relied on was not ‘alleged or proved: with sufficient 
distinctness or certainty. There is a judgment of Subramania 
Iyer, J, in Assam: v. Pathuinma 2 in which the right of any 
party Who alleged such a.custom as this to prove'it by evidence 
was clearly recognised, We may also’ observe that the experien- 
ced Subordinate Judge, who tried the -case and:is a native of 
Malabar, refers to the ‘custom as not uncommon within his 
knowledge. In these circumstances, we can see no reason: why 
suek a custom should not be TECORAISEO if it is sufficiently 
established. i 

‘The remaining quéstion is whether the lower Courts were 
justified in holding it to be established on the facts which they 
found. We cannot in Second Appeal ‘interfere with their fn- 
dings of fact, We can only consider whether thé facts found 
weré sufficient to’ support the custom. ‘There is first Ex, XIII, 
the karar already referred to which draws a clear dicinetion 
between property in the hands of thé male mémbers of ‘the 
family and that in the hands of the two females Pallichi and 
Pathuimma, making no provision for the’ devolution ‘of the 
latter. The other language used in the two karars is clearly 
appropriate to’ the Marumakathayam devolution. , There ‘are 
further four instances.of assertion by Tharuvaryi, Kutti that ‘he 
followed” Marfimakathayam law. On the ‘other side noth- 
ing irreconcilable with the Marumakathayam devolution ` has 
been shown us. We accordingly think'the conclusion of the 
lower ‘Courts was fully justified.’ ; h 


In the result the Second Appeals Nos. 1298 and 1299 
are dismissed with, costs and Second Appeal No. 1300, in 
which the respondent.is not represented, is dismissed, without 
an, order as to costs. 

AMV be. Second appeals dismissed 


a a ge ae 


. e. 
i A 
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1, 10 W: R. (P. C) 47% + n Z TL R 22 Mad. 494 at p. 504, ° 
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IN THE HIGH*COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR.. JUSTICE 
KUMARASWAMY SASTRI. 


Kochunni Elaya Nair ... Petitioner * in all petitions. 


Martial Law Ordinances II and IIl of 1921—Offence committed inside the 
Martial Law area--Arrest outside the Martial law area—Legality of—Disimissal 
of an applicalion for bail by a Magistrate sitting outside the Martial Law area- 
Legality of—Sub-Divistanal Magistrate having powers as a summary Court 
under the Martial Law ordinance acting erroneously as a Martial Law court 
when he should have acted under his ordinary powers—-Mere irregularity— 
Ordinary procedure under the Criminal Procedure Code how far affected by the 
Martial Law Ordinance. a 


The petitioner was alleged to have committed offences under Ss. 121, 395, 431, 
436 and 380 of the Indian Penal Code within the Martial Law area in Malabar and 
was arrasted on the 3rd September 1921 within the limits of Palghat Municipality 
outside the Martial Law area and kept inthe Sub-Jail of Palghat; on the 6th of 
September an application for bail was put in before the Sub-Divisional Magistrate 
of Palghat who was also empowered to act as a court of summary jurisdiction 
constituted by the Martial Law Ordinance and was rejected. 


On an application for a writ of a habeas corpus to cause the person of the peti- 
tioner to be brought up before the High Court for the purpose of determining the 
legality of his detention, keld, that the accused could be legally arrested for the 
offence committed inside the Martial Law area when he was at the time of arrest 
at a place outside it and that the rejection of the bail application by the Magis- 
trate was proper, 

The provisions of the Code of Criminal Procedure relating to the arrest with- 
outa warrant by a Police Officer and the subsequent production before a Magis- 
trate are not abrogated or suspended by the introduction of the Martial Law. 


Per Spencer, J.—The dismissal of tha application for baa by the Magistrate 
was legal, as the proper course to be taken by a Magistrate who has no jurisdic- 
tion is to decline jurisdiction and reject the application on tbat ground, 


Per Kumarasami Sasir:,J.—The order of remand , in the case by the 
Magistrate acting uhder S. 167 of the Criminal Procedure Code as a Sub-Divisional 
Magistrate would be a proper exercise of his powers. The fact that he did not 
purport to act as a Sub-Drvisional Magistrate is a mere irregularity and the H igh 
Court will not issue a writ of Habeas Corpus on that account. 

The provisions of the Martial Law Ordinance III of 1921 make it clear that a 
Magistraté appointed under S, 6 cannot try offences committed outside the area, or 
hold court outside, There is nothing in the ordinance to show that as Magistrates 
appointed under the Code of Criminal Procedure they cannot exercise the func- 
tions assigned to such Magistrates outside the area when the proceedings have not 
reached the stage of a trial but are only in the course of investigation preliminary 
to the offender being charged before a Magistrate. Whena divisional Magistrate 
is also appointed to try offences under S. 6 of the Ordinance there is nothing to 
prevént his exercising the ordinary powers of a Magistrate outside that area and 
arresting or remanding persons charged with offences inside the Martial Law 
area witha viewto their being brought to trial insidathe area or before the 
Special Tribunal, — : 


z oe ee ne Re ee ee 
* Cr, M. P. Nos. 409, 410 and 41f of 1921, 19th Septémber,-1921, «| 
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Petition praying that inthe circumstances stated in the 
affidavit filed with Criminal M. P. No. 411 of 1921 on the file 
of the High Court, the High Court be pleased to issue a writ 
of Habeas Corpus calling upon Mr. G. Batty, a summary: 
Magistrate under the Martial Law Ordinance in South Malabar 
to'caust the body of Kochunni Elaya Nair, Petitioner herein to 
be produced for the purpose of determining of adjudging me 
legality of his detention. 

Cri, M. P. No. 410 of 1921. 
. Petition praying that in the circumstances stated in the 
affdavit filed with Crl. M. P. No, 411 of 1921, on the file of 
the High Court, the High Court will be placed to issue a writ 
of certiorari removing to this court for the purpose of being 
quashed the proceedings of Mr. G. Batty a summary Magistrate 
under the Martial Law Ordinance in South Malabar, ordering 
the arrest and detention of the petitioner herein. 

Cri, M. P. No, 411 of 1921. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing the release of the petitioner on bail pending 
trial of offences if any against him. 

S. Srinvasa Atyangar for petitioner. 

The Public Prosecutor (J. C. ddam) for government. 

The Court delivered the following 

Order :—Spencer, J.:—This is an application for the issue 
of a writ of Habeas Corpus to cause the person of Kochunni 
Elaya Nair to be brought up before the High Court forthe 
purpose of determining the legality of his detention. The 
accompanying afhdavy states that Kochunni Elaya - Nair the 
second stanee of the Mannarghat Nair family was arrested on 
September 3rd and imprisoned in the Palghat Sub-Jail. It is 
alleged that he had at the moment of arrest just arrived at his 
own residence situated within the limits of the Palghat Muni- 
cipality and that after some question being put to him as to the 
Moplah outbreak at Mannarghat the Assistant Superintendent 
of Police directed the Inspector to take him into the Sub-jail, 
that no warrant of arrest was shown to him and that he. was 
not told anything aboutlthe offence with which he was charged. 
He was accordingly taken to the Sub-Jail, and on the 6th Sep- 
tember an application for bail was put in before the Sub- Divi- 
sional Magistrate of Palghat and was summarily rejected, It is 
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added that the Taluk of Palghat, andthe town of Palghat within 
which the petitioner’s residence and the Sub-Jail are situated, 


are outside the Martial Law area. 
y 


The Public Prosecutor informs us that he is instructed 
by the District Magistrate of Malabar to say that the Accused 
is charged with having committed offences under Ss. 121, 395, 
431, 436, and 380 I.P.C. and abetment of the same committed 
within the Martial Law area and that he will be sent up for 
trial by the Special Tribunal constituted under, Ordinance No, 
III of 1921 of the Government of India published in the Gazette 
of India, September 5,1921. 


Mt. S. Srinivasa [yengar on behalf of the petitioner con- 
tends-(1) that the accused could not be legally arrested for an 
offence committed inside the Martial Law area whey he was at 
the time of arrest at a place outside it and (2) that the Magis- 
trate Mr. Batty, before whom he was brought and who refused 
to release him on bail was at Palghat, a place outside the 
Martial law area, and had no jurisdiction to exercise his powers 
at that spot seeing that clause 6 of Ordinance No. II of 1921 
dated 26th August 1921 provides for the constitution of summary 
courts of criminal jurisdiction for the purposes of this Ordinance 
in any admanistration area that may be proclaimed as a Martial 
Law area under clause 2, He argues that “in any adaninistra- 
tion area” means within the area and not for that area. 


The first point for which the learned Vakil is contend- 
ing is a very strange one. It amounts to this that an offender 
has only to. slip out of the Martial Law area to be immun 
from arrest and trial for acts done by him inside that area. 
The ordinary rule as to jurisdiction is that it is the area within 
which the offence is committed and not the place where the 
offender may be found that determines the court which has 
jarisdiction-to try the offence : See S. 177 of the Code of Cri- 
minal Procedure. S. 54 of the Criminal Procedure Code autho- 
rizes any police officer to arrest without a warrant and without 
an order from a Magistrate a person who has been concerned 
in any cognisable offence, and the offences referred to by the 
Public Prosecutor-or some of them are cognizable offences. S, 
58 authorizes a police officer, for the: purpose of arresting 


without -warrant any person whom he-is authorizéd to arrest’ 
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under this Chapter (V) to pursue such person into any place 
in British India. S. 60 directs a police officer making an 
arrest without warrant to take the person arrested without 
unnecessary delay before a Magistrate having jurisdiction in 
the case, Thereis no alteration of the law in this respect 
in consequence of the constitution of Martial Law courts. 
The provisions of the Code of Criminal Procedure are not 
abrogated or suspended by‘the introduction of Martial Law. 
On the contrary, clause 12 and the other clauses of Ordinance 
No. II indicate that the courts constituted under the ordinance 
will-follow, as far as possible the procedure laid down in the 
Code, Presumably the police will as early as possible take the 
petitioner into the Martial Law area and obtain the orders of a 
court constituted under that Ordinance, This they can do with- 
out any order of the nature of an extradition order seeing 
that the whole of the Malabar District, a portion of British 
India, is under the administration of the British Government. 
It is for the petitioner's vakil to show that the police acted 
without jurisdiction in this instance and as he has not succeeded 
in doing this the first point raised by him fails, 

I now proceed to deal with the second contention 
raised. The powers vested in this court to issue writs of 
Habeas Corpus in the Presidency town are containedin S. 49! 
of the Criminal Procedure Code, Analogous powers are given 
us by S. 456 in respect of European British, subjects in any 
part of our jurisdiction whether in the City of Madras or in the 
mofussil.. In In re Nataraja Iiyer 1, Sundara Aiyar and Sadasiva 
Aiyar J]. expressed an opinion following In re` Ameer Khan ? 
that the High Court has by virtue of clause 8 of the Charter 
Act power to issue writs of habeas corpus even outside the 
City of Madras and in respect of all British subjects whatsoever. 
Assuming that these learned Judges were right in this ‘view, if. 
we attempt to issue a writ of Habeas Corpus in the present case 
we are confronted with clause 16 of Ordinance No. II of 1921 
which declares that no court shall have authority to make any 
order under S. 491 of the Code of Criminal Procedure or to 
revise any order or sentence or to transfer any case frqm a 
summary court or have any jurisdiction of any kind ın respect 
of any proceedings .of the summary court. But Mr. Srinivasa 
lyengar contends that if a Magistrate vested with powers of a 

1, (1912) È L. R. 86 Mad, 72. " 2. (1870)6 Beng. L, R. 392, 
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summary court in a Martial Law area steps.outside that area 
and attempts to exercise his functions outside the territorial 
jurisdiction assigned to him by the Ordinance, his acts will be 
illegal and subject to our control and revision, We understand 
that Mr. Batty is the Sub-Divisional Magistrate of Palghat 
Division and that he ordinarily exercises the powers of a First 
Class Magistrate in Palghat whichis otitside the Martial Law 
area. If then the petitioner was brought before him by the 
police as being the nearest Magistrate referredto in S. 167 of 
the Code of Criminal Procedure he would, as Sub-Divisional, 
Magistrate have authority to authorize the detention of the 
accused in such custody as he might think fit for a term not 
exceeding 15 days : or, if he had no jurisdiction to try the case 
he might order the accused to be forwarded to a Magistrate 
having:such jurisdiction, If, on the other hand when the 
prisoner|was brought before Mr. Batty, he was purporting to 
act as a court of summary jurisdiction constituted by the 
Martial Law Ordinance what would be.the proper order he 
should make upon an application being made to him? The 
proper course to be taken by a Magistrate who has no jurisdic- 
tion would be to decline jurisdiction and to reject the application 
on that ground, We must now see what is the illegal act which 
Mr. Batty i» alleged to have committed according to the 
affidavit attached to the ‘petition. This affidavit stages that 
when an application for bail was put in before the Sub- 
Divisional Magistrate on the 6th’ September he summarily 
rejected the application without even hearing theevakil. Now to 
summarily reject an application would be the only course open 
to a Magistrate who finds he has no jurisdiction to deal with 
it; and in this view there was nothing ulegal.in the procedure 
of Mr. Batty and no act committed by him with which we 
could interfere assuming that we have the power to do so. 
It is not stated in the adfhidavit that, Mr. Batty ordered 
the petitioner to be remanded to prison but it is alleged that it 
was the Assistant Superintendant of Police who said “ Better 
shove shim’ in the Fort to-day” and directed the Inspector 


to take him there. 


The result is that this point also fails and “ihe application 


1S dismissed. ; 7 
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There is a connected Cr, M. P. No. 410 of 1921 applying 
for the issue of a writ of certiorarı which fails and must be 
dismissed for the same reason. i 

As regards Cr. M. P. No. 411 of 1921 which is an appli- 
cation to release the petitioner on bail, the information that 
we have is that the petitioner is arrested in connection with 
non-bailable offences, No further details are' before us and in 
the absence of such details we should not in any case exercise 
a discretion in the petitioner’s rave That petition is also 
«dismissed, 

-+ Kumaraswamti Sastri, ].:—This is an application for the 
issue of a writ of Habeas Corpus by the petitioner who is 
charged with having committed offences under Ss, 121,'395, 
431, 436, and 380 of the Indian Penal Code alleged to have 
been committed by him within the area proclaimed to be under 
Martial Law. He was arrested by the police while- he was in 
Palghat a place outside the area and was remanded to Jail by 
Mr, Batty (who is the Sub Divisional Magistrate of the Palghat 
Division and also a’ Magistrate invested with summary powers 
of trial under the Martial Law Ordinance) under orders of the 
Military Commander‘for the purpose of the petitioner bemg 
sent for trial before the Special Tribunal comnstituted under 


. Ordinance III of 1921. The grounds urged one petitioner’s 


behalf are (1) that the police had no power to arrest a person 
who commits an offence within the Martial Law area but is 
found outside : (2) that the jurisdiction of summary courts and 
of Magistrates empowered to try offences conferred by Ordi- 
nance II of 1921 ıs purely territorial and that consequently 
Mr. Batty who purperted to act asa Martial Law Magistrate 
outside the Martial Law area is without jurisdiction thus 
making the detention in jail illegal. It was also contended that 
the special tribunal constituted under Ordinance III would 
have no power to try offenders who are found outside the 
Martial Law area even though the offences were committed 
within the area. I do not think it necessary to go into this 
question’ which is one to be decided by the tribunal when the 
petitioner is placed before it for trial. - . 

The power of the High Court as qn abstract question of 
law, to issue a writ of Habea Corpus in the present case is not 
contested by the Public Prosecutor though he contends that 
‘the facts of the case will not justify the High Court in issuing 


N : ° 
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the writ, It has been held in re Nataraja Iyer 1 and in re Amir 
Khan ? that the court has jurisdiction having inherited the 
power from the Supreme Court. This jurisdiction is apart from 
the power conferred by S. 491 of the Code of Criminal Pro- 
cedure and is in no way curtailed by the provisions of the sec- 
tion, The Martial Law Ordinance excludes powers conferred 
by S. 491 and does not refer to the general jurisdiction to 
issue the writ. Moreover S, 16 cannot apply to cases where the 
acts of the Martial Law Magistrates are wholly without juris- 


diction, for example when he proceeds to places outside the, 


Martial Law area and tries persons .or passes sentences, = Ft 
only applies to acts done within the jurisdiction and powers 
conferred by the Ordinance however illegal or irregular such 
acts may be, and not to proceedings passed wholly without 
jurisdiction. | 

As regards the first contention, I do not see anything in 
the Martial Law Ordinance which prohibits the arrest of per- 
sons who commit offences inside the ' Martial Law area but 
escape outside, The Penal Code has not. been abrogated with- 
in such areas and so far as the arrest of such offenders is con- 
cerned the provisions of the Code of Criminal Procedure will 
apply so far as the arrést outside is concerned. S. 54 of the 
Code of Criminal Procedure gives the police power to arrest 
without a warrant a person who is charged with the offences 
with which the petitioner is charged and it seems to me that it 
makes no difference where the offence was committed so long as 
it is within British India. S. 60 directs that the person arrested 
should be produced without unnecessary delay before a Magis- 
trate having jurisdiction ‘in the case or before the officer in 
charge of a police station. Under S. 167 a Magistrate whether 
he had jurisdiction or not to try the case can order detention 
of the accused in custody for a period not exceeding 15 days 
and if he has no jurisdiction to try the case he can order the 
accused to be taken tu the Magistrate having jurisdiction. Mr. 
Batty as Sub-Divisional Magistrate had power to remand the 
petitioner, 

As regards the second objection it must be borne in mind 
that under S. 6 of the Ordinance it is only persons who are 
already Magistrates that are appointed under the provisions of the 
Code of Criminal Procedure to exercise he power of a 

1. (1912) I. L. R. 36 Mad. 72. ° 3. (1870) 6 B, L. R, 392. 
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summary court. It isa specific power conferred on one who has 
the other ordinary powers of a Magistrate. There can be little 
doubt that their powers to sit as Magistrates trying offenders 
brought before the summary courts for trial are purely terri- 
torial and that they cannot exercise their powers of trial outside 
the Martial Law area. S: 2 provides that Martial Law shall be 
in force and the provisions of the Ordinance shall apply in the 
area specified in the schedule and such other area as the Governor- 
General in Council may by notification direct. S. 3 refers to the 
administration of Martial Lawin any areain which Martial Law 
i$ ‘in force. S. 6 provides for the establishment of summary 
courts in any administrative area, S. 7 directs that no summary 
court shall try any offence unless such offence wes committed in 
the administration area in which the court is constituted, 
These provisions make it clear that a Magistrate appointed 
under S., 6 cannot try offences committed outside the area or 
hold court outside. There is however nothing in the Ordinance 
to show that as Magistrates appointed under the Code of 
Criminal Procedure they cannot exercise the functions assigned 


‘to such Magistrates outside the area when the proceedings have 


not reached the stage of trial but are only in the course of investiga- 
tion preliminary to the offender being charged before a Magis- 
trate.'When a Divisional Magistrate is also appointed’ to try 
offences under S. 6 there ıs nothing to prevent his exercising 
the ordinary powers of a Magistrate outside the area and arrest- 
ing or remanding persons who are charged with offences inside 
the Martial Law area with a view to their being brought to 
ae inside the area or before the Special Tribunal. 


Even if Mr. Batty was ‘technically wrong in acting in his 


capacity of special Magistrate I.think the defect .would only be 


an irregularity as his act would have been perfectly legal 1f he 
had acted as Sub-Divisional Magistrate. When a Magistrate is 


vested with more than one power under one of which only he 


has power to order a remand purports to act in theexercise of 
another power which gives him no authority to do so_ the case 
is one of irregularity which can be cured by the amendment of 
the order where there is no prejudice to the accused, Ít is not 
shown that the accused would be if a better position if Mr. 
Batty had issuetl the order in his capacity of Sub- Divisional 
Magistrate, . ° 


` 
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In cases like the present when the arrest itself is not illegal 
and the offences are non-bailable I do not think the High 
Court will be exercising a proper discretion in directing the 
issue of a writ and directing the accused to be brought before 
it. Even assuming that the remand is irregular there is nothing 
to prevent the police from arresting the accused the moment 
after his release is ordered and taking him before the nearest 
Magistrate and getting a remand. If it is brought to the notice 
of the Court that the Magistrate ordering the remand ought to 
have acted in one capacity rather than’ in another the proper 


course will be for the High Court to direct the Magistrate +o 


remand the accused according- to law., . 


‘There is also another reason why I do not think I ought 
to interfere at this stage ; while the case was being argued the 
government constituted the Special Tribunal before which the 
. petitioner would be sent for trial. S. 6, clause'l of Ordinance 
III of 1921 dispenses with the committal of the accused for 
trial and all that has to be doneis for the petitioner to be taken 
before it for trial- He can apply for bail to the Tribunal as it 
has all the powers of a Court of Session having original juris- 
diction and as appeals from the Tribunal lie to the High Court he 
can move this Court if bail is wrongly refused. He has there- 
fore an adequate remedy. I dismiss the petition for a Habeas 
Corpus. spi 

The petition for the issue of a writ of certiorari is not 
pressed and is dismissed, 

I do not think that I ought, at this stage and on the 
scanty materials before me, to direct the release of the peti- 
_ tioner on bail and I accordingly dismiss ‘the petition without 
prejudice to his applying later on, if he 1s so advised. 


C. A. S. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


f 


PRESENT ae JUSTICE SADASIVA IYER AND MR, JUSTICE 
SPENCER. 
Subramania Gurukkal 

V. 
Ammakkannu Ammal and another _,., Respondent (2nd defen- 
dant and 1st defen- 


dant’s L. R.) 

Limitation Act—Artiole 144 —Serorce Inam—Alienation by the holder of the 
e by sticcessor to recover property alienated—Limitation—Starting . 

“pines attached to a hereditary office ina temple was sold in 1883 by the 
then holder of the office, and possession of the property given to the alienee. The 
aliendor died in 1886, and was succeeded in the office by his son who held the office 
till 1915 and then resigned it in favour of his son, the plaintiff. In a suit instituted 
by the plaintiff in 1916 for a declaration of the invalidity of the alienation and for 
recovery of the property from the alienee, held that the suit was barred by limita- 
tion under article 144 of the Limitation Act. 

Each successive holder of the office does not on appointment get a fresh right ° 
to sue to recover the emoluntents, $. 28 of thé Limitation Act will operate to extin“ 
guish not only the right of the alietior but also the right of all who claim to succeed 
him by virtueof an hereditary line of succession, 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Chittoor in A. S. No. 38 of 
1919 preferred against the decree of the Court of the District 
Munsif of Sholinghur in O. S. No, 458 of 1916, 

N. Çhandrasekara Iyer for appellant. 

L. A. Gofindaragava Iyer for respondents, 

The Court delivered the following 

Judgments :—Sadasiva Iyer, J. :—Plaintiff is the appellant. 
He brought a suit for a declaration that the alienation made on 
the 11th June 1883 ef the plaint properties by the plaintiff's 
father and grand-father, in favour of the 1st defendant (the alie- 
nation having been by sale of the kudivaram interest in certain 
lands) was invalid in law. The lands were service inam granted 
by the Karvetnagaram Zamindar as emoluments for doing puja 
in a temple. 

One of the questions raised in the case was whether the 
kudivaram and the melvaram both constituted the maniyam or 
only the melvaram. In Muthu Goundan v. Perumal Atyan 1 
the Full Bench decided in January of this year that there 
isa presumptior.in the case of- . grants of even inam lands 


... Appellant * (Plaintiff) 


(whether granted by the former ruling power or by a 


* S. A 706 of 1920. 11th April, 1921, 
. 1. (1981) 40 M, L. J. 429 : fy fy, (Re 44 M. 588. 


N i ` 
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Zamindar) that the grant was of both varams. I think 


that that opinion is binding upon us and! would therefore 
dittering from the Lower Courts hold on this point that the 


grant was of both varams. 

Another question was raised that the plaintiff was not the 
legal holder of the office of pujari on the date of suit as his 
father was alive (and is even now alive). The Lower Appel- 
Ìate Court held that on the true construction of the plaintiff's 
father’s letter to the guardian of the Zemindar (that letter being 
Ex. Q.) and of the order of that guardian (Ex. A.) the father 
had not ceased to be the holder of the office, that the plaintiff 
was appointed by Ex. Q. merely to do the duties of the office 
as his father’s proxy and that therefore the plaintiff's suit was 
unsustainable. Having however heard the two documents read 
and commented upon and seeing also that the plaintjf’s father 
as plaintiff’s 2nd witness deposed that he resigned the Devas- 
tanam service owing to illness, I think that on the true con- 
structfon of these two documents the conclusion should be that 
the plaintiff’s father did resign the office, that his resignation 
was accepted by the Zemindar’s guardian and that the plaintiff 
was recognised as the holder of the office after such acceptance 
of the father’s resignation. (I do not however agree with the 
appellant’s ¢earned vakil that it was the appointment by the 
guardian of the Zamindar that entitled the plaintiff 4o claim 
the office and not his hereditary right to succeed théreto 
on his father’s ceasing to hold it), The next question is whether 
the suit is barred by limitation. Both the Lower Courts held 
that it was barred. The alienation, as I said before, was in 
1883 made by the plaintiff's father and the plaintiff’s grand- 
father together. As the plaintiff's grandfather was the person 
then solely entitled to the office, and the plaintiff’s father had 
no right either to the office or to the appurtenant lands at that 
time, his joining in the alienation’was of no legal effect and 
the sale must be taken as one made by the plaintiff’s grand- 
father alone for all legal purposes. > i 

The subsidiary question now arises whether ‘that sale was 
wholły void as the sale of lands attached as emoluments toa 
‘religious office. In C: M. S. A. No, 21 of 1920 I held (differ- 
ing from Abdur Rahim, J.) that lands attached as emoluments 
ta a seligious office are inalienable in the’ same manner as the 
office itself and that the sale of such lands isa void transaction. 


; f 
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I do not wish to repeat the reasons which I gave in that case. 
That case however is pending in this Court in Letters Patent 
Appeal No. 19 of 1920, Even assuming that the alienation 
was valid till the death and for the life-time of the plaintif’ s 
grand-father which occurred in 1886, the plaintiff’s father could 
have set aside the alienation within 12 years of his succeeding 
to the office in 1886. He resigned his office only in 1915, that 
is, 29 years after he so succeeded to it. His resignation was 
probably made in order to set up his son to bring this suit as 
whe evidently thought or was advised that he would himself be 
bafred or estopped if he brought the suit to recover the lands. 
Now the question is whether when the successor of the original 
alienor is barred, the successor {uf that successor has got 12 
years again from when he succeeded to the office to recover the 
immovable properties forming the emoluments of the service. 
The question ıs by no means free from diffculty. But I think 
that the decision of a Bench of this Court in Dhanushkotirayndu 
v. Venkayala Venkatrathnam 1 (which distinguished the Privy 
Council decision ın Jalandhur Thakur v. Jharula Das? and 
which has not been overruled or dissented from to my know- 
ledge in any subsequent decision of this Court) is binding upon 
me and I would therefore hold that where lands constituting 
the emoluments of an office have been held by agperson not 
entitled to the office for more than 12 years as an owner (and not 
as a mere mértgagee or lessee) he gets an absolute and in- 
defeasible right thereto against all the succeeding office holders 

also. i 
In the result I would dismiss the second appeal with costs. 
Spencer, J.:—l agree. It was conceded by the learned 
Vakil for the appellants that this was not a case falling under 
S, 10 of the Indian Limitation Act, (IX of 1908) which exempts 
from any limitation suits brought against persons in whom trust 
property has vested for recovery of such property on behalf of 
the trust. He did not refer us to any article of the Limitation 
Act which would give a longer period than 12 years for a suit 
to recover property that has been attached to an office in a 
temple ; and 1 Rave no doubt that Art. 144 applies to the 
facts of this case. am unable to accept the suggestion that 
each successive holder of the office getson appointment a 
fresh right to sue to recover the emoluments, I think that 
1. (1920) 38 M. L. J. 320, 2 LL. R. 42 Cal, 244, 
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S. 28 of the Limitation Act will operate to extinguish not only 
his right but also the right of all who claim to succeed him by 
virtue of an hereditary line of succession. I would follow the 
decision Gnanasambanda Pandara Sannadhi v. Velu Pandarant 
1 and Dhanushkotirayudu v. Venkayala Venkataratnam ?. In 
Gnanasambanda Pandara Sannadhi v, Velu Pandaram 1 the 
Privy Council laid down the principle that there was no dis- 
tinction between the limitation periods applicable to suits for 
an office and suits to recover the endowments of such offices, 
The learned Subordinate Judge has unnecessarily expressed 
an opinion in his judgment that the Zamindar’s right ‘of 
resumption became barred owing to the lapse of more 
than 12 years since he became aware of the alienation-Vide his 
letter Ex. O. He further expressed an opinion that it would 
not be in the Zamindar’s power to make any new appointments 
to the office if the Zamindar’s right of resumption had became 
barred. I do not think it necessary in this case-to express any 
opinion as to the Zamindar’s rights as grantor to recover the 
property attached as emoluments toa religious trust that has 
failed. This suit is brought by a holder of the office, and we 
have only to consider his title. I agreee with my learned 
brother that the plaintiff’s suit was barred by 12 year’s adverse 
possession against him and his predecessor in office, his father, 
and that the second appeal should therefore be dismissed with 
costs. ° 
A. S, V. Second Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SADASIVA ABYAR AND MR, JUSTICE 
NAPIER, 
The Official Receiver, Trichinopoly... Appellant * (Respondent), 


v, 
Lakshman Aiyar . Respondent (Petitioner 


12th Creditor), 

Transfer of Property Act, Ss 54 and 134—Transfer of a ttorigage debl- For- 
malities, 

A mortgage cebt can be validly transferred only in accordance with the 
provisions of 8.54 of the transfer of property Act. Perumal Ammal v. Peruma] 
Naicker, 3. Relied on. ake 

t A. A, O. No. 220 of 1920 : $4th January, 1921. 

1, (1899) I, L. R, 23 Mad. 271, 10 M. L. J. 29. 2 (1920) 38 M. L. J. 320, 

ote 3. (1920) 40 M. L. J. 25, ° 
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Official Appeal against the order of the District Court of Trichino- 
Receiver, 


Trichinopoly POly dated 31st March 1920 in C. M. P. No, 777 of 1919 in 
l. P. Nos, 5 and 6 of 1918. - | 


Alyar. C. S. Venkatachariar for appellant. 
S.“Doraisami Aiyar for respondent. 


The Court delivered the following 


ey Judgments *—Sadasiva Aiyar, J].:—l am clear that by the 


amendment made in the definition of “ actionable claim” on 

\ the Transfer of Property Act in 1900, the Legislature intended 
that when money is borrowed on mortgage of immoveable 
property, the creation of the security on the immoveables should 
be treated’as material part of the mortgage transaction and that 
the mortgage debt should not be treated as validly transferred if 
the conditjons imposed by the statute law as requisites for the 
valid transfer of the security have not been complied with. I 
think that thé latest pronouncement of the learned Chief 
Justice in Perumal Aimmal v. Perumal Naicker 1 supports my 
above view. 


The result is that the appeal has to be allowed and the 
respondent could be treated only as an ordinary crediter and 
not a secured creditor. The respondent will pay the appellant’s 
costs in both Courts. ý 


T Napier, Je: I agree. 

The mortgage debt has not been legally assigned as 
correctly stated by the District Judge. S. 134 of the 
Transfer of Property Act has no application nor can any 
principle embodied „therein be applied against the other 


provisions of the Transfer of Property Act. 
Appeal allowed with costs here and in the court below. 
A. V. V. Appeal allowed. 


1. (1920) 40 M L J. 26. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR, JUSTICE 
Kothandarama Reddiar and another » Appellants * in all 
the Appeals Nos. 
112 to 133 of 
1920 (Plaintiffs.) 
v. 

Chinnaswami Reddi and 21 others ... Respondents 
(Defendants), > 
Madras Estates Land Act—Dry lands--Rent on—Ryots’ lability for— 
Lands left waste through his wilful neglect—E ffeot—Dr y crops of wet lands— 
Wet rent for—Landlords’ right lo—Suffloient water available in irrigation 

source for raising wet crops—Effect. 

A ryot is liable to pay reut on dry lands left waste through his wilfull neglect. 
A. ryot 1s liable to pay wet rents at the highest neighbouring waram rent, whea 


dry crops are raised on wet lands when there is a sufficiency of water ın the irriga- 
t10n source for raising wet crops. 


Second Appeal against the decree of the District Court of 
Chingleput in Appeal Suits Nos. 197 to 217 and 226 of 1919, 
presented against the decree of the Court of the Sub-Collector, 
Chingleput Sub-Division in Summary Suits Nos. 240, 249, 253 
to 260, 265, 266, 274, 283, 287, 292, 297, 305, 308, 309, 315, 
and 273 respectively of 1918 on its file. 

L. A. Govindaraghava Aiyar for appellants. , o 

M. Narasimham and A, Krishnaswami Atyar for respon- 


dents. - 
The Court delivered the following 


Judgment :—In these suits there ,were two questions ` 


between the landlord and his tenants which arose for deter- 
mination viz., (1) whether the tenants should be made to pay 
rent on dry lands wilfully left waste ; (2) whether the tenants 
should be made liable to pay wet rents at the highest neigh- 
bouring waram rent, when dry crops are raised on wet lands 
when there is a sufficiency of water in,the irrigation source for 
raising wet crops. 

The District Judge has found both these points in favour 
of the tenants and has directed the proposed terms to be 


omitted from’ the pattas. : . | 


am - a 
+S. A, Nos, 112 to 133 of 1920 s 10th January, 1921. 
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We are unable to support his judgment. 

In cases where waste is due to the neglect of the ryots, 
this court has held in Ramaswaint Servaigaran v. Athivaraha- 
chariar 1! and-in Second Appeals Nos. 2052 to 2062 of 1917 
that the landlord is entitled to claim rent for lands left unculti- 
vated. ° 

The respondents rely on the decision of a former District 
Judge in prior suits of 1897 which they claim to have the force 
of res judicata. But from a perusal of that judgment we find 
that in that litigation the defendants set up a custom to culti- 
vate only inalternate years. The decision therefore on the is- 
sue in those suits whether rent should be paid for punjah lands 
when they are not cultivated was only a decision upon the lia- 
bility of the tenantsin the conditions then put forward, which 
did not cover the case of wilful waste or waste by default or 
negligence. It is not res gudtcata-upon the question arising in 
these suits. E si 

Upon the second point the ruling in Arunachalam Chettiar 
v. Mangalam 2 and Second Appeals Nos. 2094, 2095 and 2097 
of 1917 are clearly against the respondents, and we must fol- 
low them. 

Accordingly we allow the appeals with costs throughout 
calculated on anaggregate fee of Rs. 20 per casein all the 
courts and allow the clduses to ‘stand in the patta, with the 
modification that for the words-“wilfully left waste ” we direct 
the words “ left waste through the ryot’s wilful neglect ” to be 
substituted, and forthe words “ facility for raising wet crops ” 
we substitute tife words “ sufficient water in the ‘tanks for rais- 


‘ing wet crops ” 


The memorandum of Cross- objections is not pressed and is 


dismissed with costs. 


A. S. V: ‘ 
Appeal allowed. 


e P a 
. 1; `33 MeL. T. p. 188. "2, (1915) L L, R. 40 Mad, 640, ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR, JUSTICE 


RAMESAM, 
Korumbakkat parkumVengaal- ... Appellant * (1st deft.) 
asheri Moidin Kutti. i 
v. 
Thuniyilandiyil Mariamumma... Respondents (Plaintiff and 
and others. defendants 2 to 7.) 
Partition—Pariial Paritt:on—Rule against—Seope and Applicability, Co- 


owners or tettants-1ti-common and co-parceners—Distinolion—Mahomedan Co- 
heirs—Partsal partstion—Su1t by one of co-heirs for—Maintarnabitty. 


_ Inthe case of Mahomedans, the co-heirs are only tenants-in-common there 
being no joint family in the Hindu Law sense of the term. Im the case of co- 
owners or tenants in-common,:the rule against partial partition is not so rigid as 
in the case of co-parceners, and partial partition may be allowed # there 1s not 
much inconvenience to the other sharers, and if the plaintiff will otherwise be left 
without a remedy. 


Appeal against the order dated 12-8-1919 of the Court of 
the Temporary Subordinate Judge of Tellicherry in A. S. No. 
366 of 1918 (A. S. No. 574 of 1917 on the file of the District 
Court) presented against the decree of the court of the Princi- 
pal District Munsif, Badagara, in O. S. No. 830 of 1916. 


B, Pocker for appellant. 

K. P. Kesavamenon for respondents. ° 

The Court delivered the following 

Judgment :—The facts of the case may be „briefly stated. 
Defendants 4, 5 „and 6 are Muhammadan brothers. The 7th 
defendant is their sister. The suit propertyebelonged in jenm to 
their father who demised it on kanom to Ist defendant on 4th 
June 1903, Ex. C being the marupat. The defendants 4 and 5 
granted a‘melcharth of the property to plaintiff by Ex. B (dated 
20th February 1915) and on its footing the plaintiff brought a 
suit for redemption of the kanom (O. S. No. 616 of 1915). That 
suit was dismissed on the ground that Ex. B. was valid only as 
regards the 4/7th share of defendants 4 and 5 and was not 
binding on defendants 6 and 7 and the suit could not be con- 
verted into a suit for partition without the consent of the 
defendants. See Mam v. Kitts 1. The presentsuit is for parti- 


* A, A, O, No. 70 of 1920. 23rd Match, 1921, 
° 1, (1882) LÈ. R.6 Mad. 61, e 
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tion and recovery of the 4/7th share. It may be mentioned that 
meanwhile the kanom in favour of 1st defendant had expired and 
the 1st defendant had a renewal under Ex. I from the 6th defen- 
dant. The Lower courts found that Ex, I is, valid only in respect 
of the ath share of the 6th defendant. 

The Ist, 6thand 7th defendants contended that the suit was 
not maintainable, being one for partial partition. The Munsif 
allowed this contention ; but the Subordinate Judge reversed 
his finding and remanded the appeal for disposal according to 
laxy..This appeal against the order of the Subordinate Judge 
has been filed only by the 1st defendant who repeated the con- 
tention before us. If this were a case of Hindu Law the objec- 
tion would certainly hold good—Vide Sundara Tyer v. Krishna- 
moorthi Iyer } and Manjaya v. Shunmuga ?. But the objection 

can be raised only by the members. of the family and not by 
strangers. See Ibramsa Rowthan v. Thiruvenkataswami Naick 3° 
where it is said that a stranger cannot enforce partition against 
the will of the other members without suing for a general parti- 
tion. It follows that the objection may Be waived by them and 
this can be done at any stage. 

Again even as a rule of Hindu Law, it is a rigid rule only 
so far as joint family property is concerned ‘being a substantial 
rule of Hindu Law—See Bakewell, J in Manjayav. Shanmuga 2. 
If the pPoperty is not joint family property and the parties are 
not co-parceners but only co-owners or tenants-in- -common the 
rule is not so rigid and partial partition may be allowed if 
there is not muth inconvenience to the other sharers and if the 
plaintiff will otherwise be left without a remédy—See Radha- 
kanta Shah v. Bipro Das Roy 4, and Syed Habibur Rasul Abdul 
Faiz v. Ashitu Mohan Ghosh 5 and Uma Sundari Debi v. 
Benode Lal Pakrashi 6 and A. S. No, 133 and 184 of 1907. It 
is then merely a rule of processual law. 

In the'case of Muhammadans, the co-heirs are only tenants- 
in common, and there is no joint family in the Hindu Law 


_sense of the term. The rule can at best apply to the Muham- 


madans only in the manner it applies to tenants-in-common 
among Hindus, and we understand the case in 15 C. W. N. 


iene a T ie ee ee eee 
1. (1916) 31 ML. J. 317. 2. (1913), I. L. R. 38 Mad. 684 : 26 M. L.J. 576. 
3, (1910) I. L.R. 34 Mad. 269 at pages 274-5 : 20 M. L. J. 743. 
4. (1904) 1C. L. J. 40. 5. 12 C. W. N. 640.4 
6, (1907) $ L, R. 34 Cal. 1026, 
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677 in which the parties were Muhammadans (distinguished, 
though not disapproved, in 23 I. C. 442) only to lay 
down that it is not desirable to allow a suit for partial 
partition among co-heirs, if it causes much inconvenience to 
the defendants who are co-heirs, because such suits lead toa 
multiplicity of suits and to endless litigation. That the scope 
of the rule as applicable to Muhammadans cannot be extended 
beyond this is clear from the observations of Ayling and 
Tyabji J] in Moideensa Rowthan v. Muhammad Kasim Row- 
than t. i i . 
For the proper disposal of the appellant’s contention, - if 
necessary we would have to call for a finding on the point. We 
asked the plaintiff's counsel to ascertain from his client if he is 
‘willing to-have joint possession with Ist defendant or, other- 
wise, so amend the plaint as to avoid the objection, The res» 
pondent’s counsel has now stated that he is content with a 
decree for redemption of 4/7th share and joint possession,—See, 
Palott Chandu v, Kolathuru Karammal?, | 
_ The case will be remanded to the District Munsif for digu 
posing of any other points that remain undecided, such as the 
value of improvements and for, passing.a decree for redemp- 
tion and for joint possession of 4/7th share. Each, party to 
bear its own costs in this appeal. ‘ 
A. 5. V. ps 5 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :-—Mr. JUSTICE SADASIVA IYER AND MR, 
JUSTICE SPENCER. 





Subramania Chetty ... Appellarit * (Plaintiff) 
a i 
Chidambara Mudali ... Respondent (4th Deft.) 


' Hindu Law—Joint family—Manager-Mortgage of ancestral family property 
jor purchase of other property —Validity against minor .member—Purchase an 
improvident and speculative transactson—E ffeot, 

Where, in a suit on a mortgage bond executed by defendants 1 and 2. and by 
the 8rd defendant for himself and as guardian of ths 4th defendant, his minor 
younger brother, all the defendants being members of a joint Hindu family, it 
appeared that the amount Of the bond was raised for paying up a portion of the 


purchase money due in respect of other lands in a neighbouring village purchased 


by defendants 1 fo 3 for their familys ü 
ë . å. S, No. 150°of 19230. 20th April 1921. 
1, (1915),28 I. C. 895. ° 2, (1915) M. WN. 189, 
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Held, that the purchase was an imprudent and speculative transaction and 
that the suit mortgage of ancestral family lauds for paying upa portion of the 
purchase money due ın respect of such purchase was not binding of the 4th defen- 
dant’s share in the mortgaged lands 

Appeal agairist the decree of the Court of the Additional 
Temipoyary Subordinate Judge of Cuddalore in O. S. No. 12 of 


1919, d 


Y. Suryanarayana and P. C. Venkataramanayya for appel- 
lant, l 

A, Venkatrayaliah and L, Venkatanarasiah for respondent, 

e The Court delivered the following 

Judgments- :—Sadasiva Iyer, J :—The plaintiff is the appel- 
lant. He sued on a mortgage bond of May-1913 executeď by 
deferidants 1 to 3 for themselves and the minor members of 
their family, the third defendant acting. as guardian of his 
younger- brother, the fourth defendant, who was then a minor 
though: he had attained majority on the-date-of this suit. 

The only question ‘in this appeal 1s whether the fourth 
deferidanit’s one-sixth share in the mortgaged properties is also 
liable to be sold for the plff’s debt. The facts are that defts. 1 
to 3 purchased for their family in March 1913 under Ex. B for 
Rs. 10,000 lands in a neighbouring village. They seem «to 
Have had no money in cash on hand to pay the purclrase-money, 
atid ir arder to pay up Rs. 4,000 of that Rs.. 10,000 they bor- 
towed the said sum of Rs. 4,000. from the plff. under Ex. A 
on the mortgage of their ancestral properties, (the plaint pro- 

erties). The question is whether the managing- members in- 
cluditig the elder brother (the father of the 4th deft. not being 
among the managing members who executed Ex. A) can bind 
the fourth deft’s share of the ancestral properties for a debt 
borrowed for such, purpose. 


In re Krishnaswam: Doss Reddi } Sundara (yei J eid that 
except for necessity or for the manifest benefit ‘of the family an 
alienation by the managing members (in that case, by way of 
sale of the ancestral properties,) cannot bind a junior member’s 
interests in the properties. In SubramaniyaNadan v. Ramaswamii 
Nadan ? Ayling, J and myself held that, for the purpose of pur- 
chasing more lands for the family, the manager was not entitled 
to mortgage the family lands so as to bind the junior members’ 


Sere ana ee eee 
1. (1912) M. W. N. 167 2. .(1913) 25 M, L. J. 568 


N i 
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share. In Ganesa Aiyar v. Amirthasami Odayar 1 the learned 
Chief Justice and Kumarswami Sastri, J] held on the facts that 
no such ‘necessity or benefit as will bind the junior members’ 
share was' proved though the alienor in that case was the father 
himself'of the repudiating junior member. Kumaraswami Sastri, 
J. seems notto have dissented from the opinion of Sundara Iyer, 
J. in In re Krishuaswamt Doss Reddi 2 that manifest benefit is 
sufficient and that it is not necessary to-prove ‘necessity. He 
however says that recitals as to benefit to the family should be 
scrutinised carefully even if the alienation was made by a father 
having regard'to the ease with which such-recitals‘can be ntate 
by an improvident father in order to raise-money. 1 might be 
permitted to say that, having regard to the fact that fathers and 
managing members very frequently set up junior members to 
repudiate transactions entered into by the former. and take 
advantage of the fact that, as time passes, evidence to prove 
necessity or benefit tends to become weaker, I should rather be 
inclined not to insist on the very strong proof which Kumara- 
swami Sastri, J seems inclined to require in all cases and my 
sympathies are more in favour of the alienees. That seems to 
have been the reason why the Allahabad High Court in Bohra 
Jeth Mal v. Dharam Singh 3 when a mortgage of 1882 made by 
the managisg members was sought to be repudiated by junior 
members about the year 1910, was inclined to hold onethe evi- 
dence, differing from the lower court, that benefit to the family 
had been proved for the mortgage debt created by the actual 
managing members, In the present case, howevey, the evidence, 
viewing it even indulgently towards the plaintiff seems to me 


to amount only to this : that defendants leto 3 believed that it . 


would be for the benefit of the family to purchase the lands 
offered for sale (and situated in another village) even if the 
purchase money had to be raised by mortgaging those lands 
themselves for a portion of the purchase money and by - mort- 
gaging the ancestral family lands under Ex. A for the other 
portion. The purchased lands however seem‘not to have yielded 
even the interest on the amounts borrowed and therefore I 
cannot say that the Lower Court's finding that the transaction 
was not for the benefit.of the family is wrong. If so, the 4th 
defendant’s interest were rightly exonerated. ? 


. 1. (1918) M. W? N. 892 2. (1912) M. W. N, 167, 


3. (1912) 14 L C. 745 
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I therefore dismiss the appeal with costs. 

Spencer, J .—I agree: I think that the purchase of the Jands 
at Mathur by the brother of the 4th defendant and his adult 
cO-parceners-was an imprudeut and speculative one made with- 
out due care for the interests of the minor members'‘of the 
family,'as it.involved the family lands being encumbered for 
payment of the purchase money, and as those adult members 
must have known that, if they could not pay the mortgage 
money out of the income of the lands, would put the ancestral 
lands of the family in danger of being sold in execution of a 
mortgage decree. The subordinate Judge was right in his find- 
ing and the appeal must, be dismissed with costs. 

A. S: V.o pi Aenean imevä: 


4 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS, 
PRESENT :— MR, JUSTICE KRISHNAN AND MR, JUSTICE 

ODGERS, : 

Alagiriswami Mudali and others ... Appellants * (Defendanis,) 





V. 
J 1 is: £ ‘ 
Akkulu Naidu . Respondents (Plaintiff). 
Transfer of Property Act, Ss. 60 and a eee a E 
on lease created by mortgagee—Possession of lessee tf adverse. 


When a morigage 1s redeemed the rights‘ of a lessee from the mortgagee tpso- 
facto comè to an end. Thereafter the lessee halds the property only as trespas- 
ser, unless a fresh tenancy.is created either -expressly or by implication from 
the conduct of the parties. This holds good whether the redemption is at the 
instance of the mortgagor of! 1a puisne mortgagee. 


Govtndaswamf? Pilla v. Pethaperumal Chetty (1) Ram Chand v. Ra;bans 
(2) Referred to. ; 
Chinnappa Thevan v.: Bashaniappa Pilla: (3) EEEREN 


Appeal against the order. of the District Court of Madura 
in A. S. No. 79 of 1920 dated the Ist day of November 1920 
perferred against the decree of the. court of the Second Addi-, 
tional District Munsif of Madura in,O. S. No. 225 of 1919 O. S. 
No. 516 of 1919 on the file of the court of the Principal 
District Munsif of Dindigul. l 

C. A. Seshagiri Sastri and P.' V. Krishnaswamt Atyar for 
appellants. j : f 

A. Ramaswami Aiyar for respondent. ` 


"A.A, O. No, 49 of 1921, © 17th August, 1921, 
1. 441, Ç. 839, 844; ; 2. (1906) 3 A. L. J. 517% © 


3. (1915) 2 L. W. 113% 


Te ; 
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The Court delivered the following 

Judgments :—Krishnan, J.:—I am unable to agree with the 
District Judge that when a mortgage is redeemed the lease 
created by the redeemed mortgagee is still subsisting and that 
by virtue of S. 74 of the Transfer’of Property Act when, it is a 
2nd mortgagee that redeems the prior mortgage the redeeming 
mortgagee gets the Jandlord’s oe as' against the tenants of 
the latter. 

I consider when a mortgage is redeemed aa rights 
created on the mortgaged property such as lease rights come to 
an end ipso facto and any former tenant continuing om the land 
must be treated as a trespasser thereafter unless of course from 
the conduct of parties or otherwise a fresh tenancy can be held 
to have been created or an implied tenancy arises » See Govinda- 
swami Pillai v. Pethaperumal Chetty 1, Adjoodhya Singh and 
others v, Girdharee? and Ram Chand v. Rajbans 3. Our 
attention was called to the ruling in Chinnappa Thevan v. 
Pazhaniappa Pillai 4 where it was held that the possession of 
the tenants who were: in occupation of the land under the 
mortgagee was not adverse to the mortgagor who had 
redeemed the mortgage under whom they: were originally 
holding. So far as that case is taken to decide the question 
as a matter *of law I am not prepared to follow it. Seshamma 
Shettativ. Chickaye Hegade 5 cited therein left the question 
entirely open and the Allahabad case cited. The Collector of 
Basti v. Sarnam Gharak ê was the judgment of a single judge 
and with all respect to the learned Judge it is. difficult to see 
how the tenancy created by the mortgagee continues after 
redemption when the learned Judge himself has held that it 1s 
not binding on the redeeming mortgagor. 


In Chinnappa Thevan v. Pazhaniappa Pillai’ however, 
there was a do cument, Ex G, which was construed as trans- 
ferring the mortgagee’ s rights to the mortgagor. In that case 
the mortgagor as assignee will have the rights of his assignor, 
the miortgagee, and the ruling may be supported on that ground. 

As regards S. 74 of the Transfer of Property Act the Dis- 
trict fudge has omitted to notice that’ the section gives the 


1. (1918) 44 I. C. 889 p. 844, 2, 2N. W, P. H.C. R. 199. 
3. (1906) 3 All, L. J. 517. 4. (1916) È L. W. 1182. 
e 5. e (1902) I. L. R. 25 Mad. 507, 6. (1911) 8 All L, J. 802, 


7. (1915) 2 L., W. 1132, 
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redeeming 2nd mortgagee only the rights and powers of the 
redeemed mortgagee as such, It does not pass any rights of 
his as landlord. 

It follows from ‘the above that in the present case the 
defendants were really trespassers as they refused to. accept 
plaintiff as their landlord and repudiated his attempt to treat 
them as histenants. The suit should have been valued for 
court fees asasuit for possession of property under S. 7 
Cls. (5) Court Fees Act. n | 
e The respondent’s vakil asks us to be allowed an. oppor- 
tunity to pay the right Court Fees and to amend his plaint. 
Though. it is true he did not take advantage of the offer .by the 
Ist Court I am inclined to grant him this indulgence provided 
he pays the court fees in one month’s time from this day in the 
first court and amends his plaint as advised. In default the decree 
dismissing the suit with costs will stand. Plaintiff will pay the 
defendant’s costs in this and the lower appellate court. The 
costs in the Ist court will be disposed of by that court. 

Odgers, J :—I agree. The lease has come to an end on 
redemption by 2nd mortgagee. It is quite clear that this was the 
position in English Law up to very shortly before the , time 
when the Transfer of Property Act came into force here. The 
power of leasing. was given to a mortgagee under certain condi- 
tions b% S. 18 of the Conveyancing Act 1881 but that power 
was not incorporated in the -Indian enactment. I cannot see 
any difference in principle (and we were referred to an autho- 
rity on the point) which differentiates the case of redemption 
by a mortgagor from redemption by a subsequent mortgagee 
with reference to leases created by the redeemed. mortgagee. 
The statement of the law in Govindaswami Pillai v. Petha- 
pernmal Chetty: is in my opinion correct and the. case in 
Chinnappa Thevan v. Pazhaniappa Pillai ? cannot be treated as. 
an authority on the point as it dealt with the special provisions 
(not reported) of Ex. G. The point ıs expressly left open by 
the judgment in Seshamma Shetiati v. Chickaye Hegade 3, The 
case in The Collector of Basti v. Sarnam Gharak 4 is that of a 
single Judge and is unreported in the authorized reports.eI am 
not prepared to follow it. There can further be no question ‘of 
ae over once it is conceded that the tenancy can of course _ 


(1918) 44 I. C. 839 at page 844. 2, (1916) 3 L., W. 1182, ae 
(1902) È L- R. 25 Mad. 607° 4. (1911) 8 All. L. J. 802, 


So 
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be begun but the defendant’s conduct here in repudiating the 
relationship of landlord and tenant when the mortgagee served 
him with notice to quit 4 days after he had redeemed clearly 
puts an end to any such contention. The defendants here are 
therefore in the position of a trespasser. I am unable to see 
how a tenancy created by a mortgagee does not come eto an 
endin this country on redemption and I think the case where 
this has been held to take place in the case of redemption by 
a mortgagor must be held equaliy applicable to the case of 
redemption by a subsequent mortgagee. 


S. 74 of the Transfer of Property Act only gives the 
redeeming mortgagee the rights and powers of.the mortgagee 
as such. This does not extend to a case such as this. I agree 
in the order proposed by my learned brother, 


A, V. V. Decree modified. 


ea] 


` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS CHIEF JUSTICE AND MR. 
JUSTICE KRISHNAN. 


T. V. Tuljamam: Row ‘wa. Appellant ” 
v. A > 
T. A. Ramachandra Row l s Respondent, 


Madras High Court Rules—Original Sıde—Rr, 203 to 208—Sale of pro- 
perty by Official Refgree—Partnership suit—Proclamation Of sale omitling to 
specify place of sale—Isregularsty—Substantial snyury—Ap plication under S. 310 
A of the C. P Code, 1882—C. P. Code, 1908, O 21, Re89. 


Certain properties, moveable and 1mmoveable, were sold in one lot by public 
auction by the Official Referee. The proclamation ol sale did not specify the 
place of sale*but no objection to the proclamation on that ground was taken by 
any of the parties either before the Registrar or before the Judge in Chambers 
under Rule 206 of the Original Side Rules. Everybody concerned understood 
that the Sale would be held, in accordance with the usual practice, at the pra- 
mises and there was a large attendance.of bidders at the Sale. On an application 
by one of the parties to set aside the sale after it had been concluded, Held, that 
there was neither material irregularity nor substantial injury to justify the setting 
aside ofethe sale. 


Where in a suit for dissolution of partnership, properties are sold in public 
auction by the Official Referee for realising the pattnerghip assets, it is not 
ou o°? S. Appeal. No, 49 of 1920. e a 9th May, 1921, 
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competent to the parties to apply under S. 810 A of the C, P, Code, 1882 (O, 91, 
R. 89) to set aside the sale. oF 

On appeal from the, Judgment and order dated the 30th 
day of March 1920 of the Honourable Mr. justice Kumara- 
swamy Sastri passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C. S. No. 378 of 1919. 


G. Depvasagayam and K. Ramachandra for appellant. 


The Advocate-General (C. P. Ramaswami  Aiyar) and 
T. R. Venkatarama Sastri for respondent. l 


-e The Çourt delivered the following 


Judgments :—The Chief Justice :—This is an appeal from 
an order of the learned Judge on the Original Side refusing to 
set aside a sale by the Official Referee under the orders of the ` 
Court mage ina partnership suit for the purpose of realising 
the partnership assets and the main ground of objection taken 
is that there was no place of sale mentioned in the proclama 
tion of sąle. 


In O, 24A ofthe Original. Side Rules which provides 
for proceedings before the Official Referee, under the head of 
sales by the Official Referee it is provided that, unless other- 
wise ordered, all sales by the Official Referee shall be by 
public «auction, and in cases of immoveable property, shall 
be held at fhe premises.. Under that rule, even though 
the property to be sold includes movables as well as immov- 
ables the sale must be held at the premises when the pro- 
perties are sold as one lot. Even in such ,cases the duty of 
bringing in thesale proclamation falls upon the party who has 
the conduct of the sale. Unfortunately in this case, a printed 
form of sale proclamation for a sale in execution’ of a decree 
was used which for some reason or other does not strictly 
follow the form given in form No, 28 in the Original Side 
Rules but omits the place of sale. Possibly this printed form 
comes from the office of the Official Referee by whom a great 
number of sales are conducted, and having regard to therule 
I have just referred to, the name of the place of sale, js, -not 
mentioned because everybody is assumed to know it. If that 
is so, it is a distinct defect andthe sooner this form, of sale 
proclamation is altered so as to state the place at which the 


‘sale is to Be held the better. But the question in this case 


~ 
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is whether it is open to the’ defendant at this stage to object 
to the sale on this ground and whether a material irregularity 
has been shown by which he was prejudiced so as to justify 
the court in setting aside the sale under O. XXI, R. 90 or at 
any rate in accordance with the principles prescribed by that 
rule. 

Under R. 203 of the Original Side rules the order for 
sale is to direct the applicant to bring into Court a proclamation 
of sale for the approval of the Registrar and he is to adjourn 
the cases to come on before the Judge in Chambers on a fixed 
day. Then under R. 205, the applicant, is to bring in two 
copies of the proclamation of sale inform No, 27 or No. 28, 
Both these forms do contain the name of the place of sale. 
Then the Registrar, under R, 206, is to determinethe manner 
of advertising and to fix the date and place of the sale, Under 
R. 208 copies of the proclamation approved by the Registrar 
are to be signed by him and the case is to be posted on the 
adjourned date before the judge in chambers who may then 
order the sale to proceed or make any such order as he thinks 
fit. That is the tıme when it is open to the parties to take any 
objection whatever the proclamation of sale. Under R. 206, 
it is only then that they can take any objections to the lots, 
the market yalue or the reserved price mentioned in the aff- 
davit of the applicant; but they can also before the Judge in 
chambers equally take objection to such a manifèst slip as the 
omission of the place of sale. No such objection was taken 
in this case although numerous other objections were urged 
including objecttons as to the manner in which the sale has 


been advertised. The reasons stated ag to why no such | 


objections were raised is because everyone understood that, 
following the practice prescribed by the rules for the Original 
‘Side, the gale being by the Official Referee, it would be at the 
premisess which were described for sale in the sale pro- 
clamation. It is not necessary for the purpose of the present 
case to consider whether the appellant should beheld absolute- 
ly barred from taking this objection to the absence of the men- 
tion of the place of sale in the proclamation because he did 

not take it before the Judge in chambers as he ought. 
The decision of the Privy Council in Arunachalam v, 
Arunachalam Jyelates to an alleged insufficiency in the 
1. (1888) I. L, R. 12 Mad. 19, 
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description of the property to: be gold as ‘distinguished from the 
present objection to the absence of any place of sale in the 
proclamation. In that case, the Privy Council held that the 
tailure to take the objection at the proper ‘time prevented 
its being taken later as a ground for setting aside the sale. “Tt 
would be very difficult indeed”, their Lordships say, “to con- 
duct proceedings in execution of decrees by attachment and sale 
of property if the judgment-debtor could lie by and afterwards 
take advantage of any misdescription of the property attached 
and about to be sold which he knew well but of which the 
eecution.creditor.or the decree-holder might be perfectly 
ignorant that they should take no notice of that, allow the sale 


to proceed, ‘and then come .forward and say the whole ’pro- 


ceedings were vitiated. That, in their Lordships’ opinion, 
cannot be. allowed, and‘on that ground the High Court ought 
riot to have given effect to this objection.” In the present 
case we think all that happened merely amounted to an irregula- 
rity by which the appellant was not prejudiced. It appears 
from the affidavit, and ıs found by the learned Judge that this 
formal defect misled no body. 

] may further say here that the handbills which have 
been exhibited do not contain the place of sale and the only 
inference which anyone with ordinary common sense would 
come te 1s that the sale was to be at the premises because no 
other premises was-stated where the sale was to be. As the 
learned Judge has pointed out the sale was well attended and 
there is no reagon to suppose that any possible bidder was left 
away. It was not a sale likely to draw a very’ large number of 


_ bidders because altheugh no doubt the properties to be sold 


included desirable premises near {he Popham’s Broadway, yet 
the sale proclamation showed that they were subject to incum- 
brances of an unusual kind, afid of such a nature’ as would 
possibly require litigation in order- to ascertain their amount. 
Further the plaintiff's counter-affidavit states that, when objec- 
tion was taken during the sale by Mr. Ramachandrier to the 
fact that the place of sale was not mentioned ın the proclama- 
tion the vakil on the other side-ran over to the Official, Refe- 
ree’s room which is the only other place where the sale could 
possibly take plage and also to the press close by in the High 
Court premises and found nobody to bid. Therefore there is 
no reason to differ from the learned Judge when he says that 


~N 
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what happened was an irregularity which did not prejudice the 
parties. It is quite different from some of those cases which 
have been cited and where the sale was ordered to be held at 
one place and was actually held at another place, or where the 
sale was ordered to be held at one hour and was actually held 
at another hour. These errors were calculated to Seriously 
mislead possible bidders. In the present case the actual place 
no doubt was not mentioned as it ought to have been by a slip, 
but that non-mention in our opinion is not calculated to mislead 
anybody. There was the well-known practice in regard to sales 
by the Official Referee and in the absence of any .mentien as 
to the place of sale, the natural inference would be that the sale 
was to take place at the premises and if any one had felt any 
doubt about it and enquired, he would at once have been told 
so, There is also evidence that people came to the Official 
Referee’s and enquired whether there were any copies of the 
procla.nation of sale to be obtained at ‘Popham’s house,’ Anna 
Pillai Street, the main premises for sale, which goes to show 
that they knew perfectly well that the sale was going to take 
place there, 

‘We hold therefore agreeing with the Lower Court that in 
this’ case there was no material irregularity which would 
justify us én setting aside the.sale under R. 90 or the principles 
embodied in that rule. Š 

Another objection has been taken that the°Official Referee 
refused to adjourn the sale at about 5-30 P. M. when called 
upon to do so on the ground that it was getting dark. In the 
first place we Go not think that it was getting dark at about 
5-30 P. M. on the 28th February. When TI pointed out that 
according to our ordinary experience, it does not get dark at 
5-30 P. M.on the 28th February it was alleged that was a very 
dark place but that is an objection which would ‘apply equally 
to earlier portions of the day. This objection appears to us to 
be-of a very frivolous character and to have- been rightly 
rejected by the learned Judge. 

Another objection was taken that the appellant was entitled 
under the express terms: of O, 21, R. 89 of the Code of Civil 
Procedure to come in to set aside the sale on a deposit of the 
purchase-money plus 5 per-cent. This rulesappears to have no 
application tor the circumstances of the present sale which is 
for the realigation of partnership assets in a paftnership sult. 
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R. 89, which is old S. 310 A, provides, as has been recently 
held by the Full Bench, modes of relieving judgment-debtors 
from the hardships to which they are exposed by Court-sale in 
execution of decrees against them at great under-values. The 
rule says. “ Where immoveable property has been sold in 
executidh of a decree any person owning such property or 
holding an interest therein by virtue of a title acquired before . 
such sale may apply to have the sale set aside on his depositing 
in Court a sum equal to 5 per cent. of the purchaser-money 
and for payment to the decree-holder the amount specified in 
ihe proclamation of sale as that for the recovery of which the 
sale was ordered.” The sale is obviously inapplicable to a 
case of sale on behalf of all parties to the suit for the purpose 
of realisation. 

Then we are referred to R. 214 of the Original Side Rules 
which provides that an application under S. 310 (a) which 
corresponds to the present O. 21 R. 89 shall be made on 
Judge’s summons supported by affidavit which shall set forth 
the objections to the sale or the confirmation thereof. That 
rule applies of course only to cases to which R. 89 of O. 21 
is applıcable ; and we are clearly of opinion that R. 89 is not 
applicable to the circumstances of the present case. 

The result is that the appeal fails and ıs dismissed with 
costs. a 

Krishnan, J:—I agree. 

A. V. V. ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. *JUSTICE AYLING AND MR, JUSTICE 
ODGERS. . 





Malli Chettiar ... Appellant * (Plaintiff). 
v, 
Veeranna Tevan and others ... Respondent (Defendants.) 


Contract Act, S. 74—Penalty — Compound tuterest at the same rate on 
default of payment, 


_A stipulation to pay compound interest from the date of default at the same 
rate as the simple interest, 1s not a penalty within S, 74 of the Contract Act. Sandat 
Koer v. Rat Sham Krishan (1) relied on. Venkataramiah Pillai v. Subramaniya 


Pillai (2) not followed. p ; 
z EE 


A a 
1 S. A. No? 1228 of 1920. 10th May, 1921 
1. (19061. L. R. 34 Cal. 150, A 8. (1916) 37 I C. 799," 
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Second Appeal against the decree of the District Court of 
Madura in Appeal Suit No. 756 of 1919, preferred against the 
decree of the Court of the District Munsif of Tirumangalam in 
O. S. No, 245 of 1919, 


S. Krishnamachariar for appellants. 
K, S. Jayarama Aiyar for respondents, j 
The Court delivered the following 


Judgments :—Odgers, J.:—The short: point for decision is 
whether a stipulation to pay ‘compound interest from date pf 
default at the same rate as the simple interest is a penalty with- 
in S, 74, Indian Contract Act. 


There ıs authority for saying that a stipulation for payment 
of compound interest at the same rate is not a penalty but that 
a stipulation for payment of compound interest at a higher rate 
is (See the cases collected in Pollock and Mulla’ s Contract Act 
4th Edition page 435). 


As the Privy Counail said in Sunder Koer v, Rai Sham 
Krishan! compound interest isin itself perfectly legal, but 
compound interest at arate exceeding the rate of interest on 
the principal moneys, being in excess of and outside the ordin- 
ary and usyal stipulation, may well be regarded as in the 
nature of a penalty. And again’ at page 157 referring to 
the amended explanation to S. 74, Indian Contract Act their 
Lordships say “ The Indian Courts have invariably held that 
where the stipulation is retrospective and the increased interest 
runs from the date of the bond and not merely from the date of 
default, it is always to be considered ae penalty, because an 
additional money payment in that case becomes immediately 
payable by the mortgagor.” This latter observation has strictly 
no applitation to the present case as it is clear that the interest 
was only to be compounded from the date of default. 


The law has been similarly laid down as to the first point 
noticed by their Lordships ın Jwala Ram v. Buchi Ram 2-and by 
a Bench of this court in Chantasala Seetharamiahv. Vadepalli 
Pitchayya wherein -the learned Judges followéd the Privy Coun- 
cil case. Compare algo Lakhi Chand v. Pear, Chand 4, i 








, (1908) L LR. 84 Cal. 150 at p. 158. 2, (1916)-38 Î. C. 583. 
z (1915) 28 I, C, 860, ` 4. (1917) 362: C. 1C6. 
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Had this been all, one would have said with confidence 
that a stipulation to pay compound interest was not a penalty 
and that this is fairly deducible from the ad of the 
Privy Council as first quoted above. 

However a case of this court has been Brough to our 
notice. *It is reported in Venkataramiah Pillai v. Subramaniya 
Pillai 1 and is to the effect that there is no difference in 
principle whether the interest is compounded on default at the 
same or a higher rate. There the claim was es Rs. 146,000 
for Rs. 50,000 originally advanced. 

- Abdur Rahim, J. says :— (p. 800) that the jiamai of the 
Privy Council referred to above does not mean that in,no case 
can the stıplulation to pay compound interest, even at the same 
rate be regarded as a penalty. The learned Judge says “The 
exact point has bean exhaustively dealt with by Mr. Justice 
Mookerjee în Khagaram Das v. Ramsankar Das Pramanik ? 
and I agree with him.” Now that learned Judge in Khagararn 
Das v. Ramsankar Das Parimanik ? says:— 

“ The first contention of the -respondents is that the 
stipulation for the payment of interest at an exhibitant rate 
upon the entire amount secured by the mortgage in the event 
of default of payment of one or two instalments was in. the 
nature of a penalty. Before we examine this argument in the 
light of judicial decisions, it is desirable to point. out that -in 
the solution of this question, no real assistance can be derived 
from the class of cases in which there is‘a stipulation for pay- 
ment of at an advanced note on default of paymerit of principal 
or interest on the due date or the other class af’cases in which: 
on default of paymenteof principal or interest, stipulation is 
made for payment of compound interest at the same-rate as 
the simple interest originally agreed to be. — or: at a higher 
rate.” i 

The -case before -him was for 75 per cent. interest in 
default of payment of the instalments of a mortgage instrument, 

As far as I have been able to see, there is no question of 
compound interest at allin that case but the learned Judge 
treats the stipulation as to the payment of.interẹst at 73 per 
cent as penal, and therefore unenforceable. He further adds 
that each. case must be treated on its own circumstances, 


ama U a eee 
1. (1916) BF I. C. 799. - 2. (1914) 1. L, R, 42 Cal. 653, ° 
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It would thus seem that the learned Judges in 37 I. C. 799 
were wrong in construing the decision in 42 Cal. 652 as they 
‘did as applicable to a question of compound-interest, and that 
‘if that were the basis of their judgment the latter cannot be sus- 
taind. They were undoubtedly impressed by the very large claim 
for interest and Abdur Rahim, J., observes (page 801) ‘But I fail 
to see why the stipulation for the payment of interest on inter- 
est in default of payment of regular payments of interest, as 
contemplated by the parties in this case, cannot be’ considered 
by way of penalty within the meaning of S. 74 if the parties 
intended it.” ° i 


It was held that having regard to the original rate of 
interest (18 per cent.) the stipulation for compound-interest 
was by way of penalty. Itis not urged that the original rate 
of interest as such should be relieved against. .J am with 


deference unable to follow this decision which appears to me - 


to be at variance with the decision of the Privy Council and 
with the course of decisions some of them by this court. 


In my opinion, a stipulation to charge compound interest 
from date of default is legal provided it is at the original rate. 


There will be the usual mortgage decree in plaintiff's 
favour with compound-interest at the contract rate up to date of 
suit, from that date interest (simple) at 6 per cent only, Time 
for payment will be extended to three months from this date. 
Plaintiff will have his costs throughout. 


Ayling, J. :—I agree ın the conclusion pf my learned 
brother, It seems to be’clear (vide Sundar Koer v. Rai Shain 
Krishen 1, that a stipulation providing fer the payment of 
compound interest on default is not penal by reason of the 
conversion of interest from simple to compound, The conten- 
tion is that such a stipulation may neverthless be treated as 
penal and releived against if the court considers the contract 
rate of interest which continues after default, to be excessive, 
This seems to be the basis of the decision in Venkataramiah 
Pillai v. Subramania Pillai 2, With all respect, it seems to 
me tq to be wrong, A penal clause must be one which imposes 
some penalty for the default, that is to say, which puts the 
defaulter in a worse position than he would *occupy, if there 
were no penal clause. How can that be said to be the case 

1. (1906) I, L. R. 34 Cal. 150, ‘+ 2 (1916) 87 I. Œ, 799, 
R-=60 . : 
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here? Irn the absence of the stipulation"; defendant would be 
liable to pay the principal with simple-interest at the contract 
rate up to date of suit. The only change effected by the 
stiplulation is the change on the system, of computation from 
simple to compound ; and this, as already stated does -not 
render t penal. The contract rate of interest here: is doubt- 
less very high, but it is not contended that the court was 
competent to reduce it as regards the period up-to date of 
default at any rate under the law in force at the time of suit. 
Neither, so far as I can see,. can it be reduced-for the sub- 
sequent period. ' 2 o 

A. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Ses AIYAR AND MR, JUSTICE 
SPENCER, , 


- The Honourable’ B, Rajarajeswara 


Sethupathi Avergal, alias Muthu- : | 

ramalinga Sethupathi Avergal ... Appellant * (Plaintiff) 
v, P i P i . 
Kuppuswami Aiyar and others ... Respondents (Defendants.) 

_Indian Trusts Act, S. 43 — Sole acting trustee, Powers of compromi sg of — 
Indian Limitation Aot, Art. 91— Limitation for a- suit to'recover possession 
of the property granted under undue in fluence—Cause'of action, when arises — 
Gift of a village by an extravagant Zemindar to ,a person formerly his 
mother" s s@rvant ajd subsequently hts own Secretary— Validity of—A settle- 
ment of the Zemindart in trust for hts son—Compromise by the trustee gwing 
a permanent lease to the servani on half the usua rent—Legahty of. 

In September 1894, the late Rajah of Ramnad leased a village in the Zemin- 
dari for forty years t8 the 1 st defendant who was for severgl years a trusted 
servant of his mother dnd who waa subssquently his own vernacular secretary. In 
June 1895 he gifted the villageas a religious gift on the second monthly ceremony after 
his mother's death to the 1st defendant with fall powers of gift, sale etc. Under a 
settlement deed of July 1898 the late Rajah settled the Zemindary on his eldest 
son, the present plaintiff, constituting one Venkstaranga Aiyar as Dewan Trustee 
under the settlement. In April 1902, the trustee under the settlement deed and the 
lst defendant agreed, after a threat by the trustee to set aside the gift 
deed, that the lst defendant should hold the village on perpetual lease on half the 
usual rent thus altering the gift with full ownership right in the village to a grant 
of a perpetual, heritable and transferable occupancy right on favourable rent. 
The late Rajah died in 1903 and the plaintiff brought this suit in 1913 within three 
years after his attaining ma jority to recover possession Of the yillage -with „mesne 
profits 

Held that the arrangement of compromise entered into by tbe Dewan Trustee in ` 
1902 was within the powers of the trustee under S., 43 of the Indian Trusts Act 


and valid and*binding on the plaintiff. i ; 

i le A Da LT SA 

. * Appéal No, 258 of 1920, : 30th May, 1921. 
e l ® - . 
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The Dewan Trustee was a sole actingtrustee within the meaning of S. 43 of the Rajarajes- 
Indian Trusts Act. wara 


Sethupathi 
If the instrument creating a trust authorises a sole trustee to ‘execute the ae 


trusts and powers thereof, he 1s termed a sole acting trustee when he enters me R E 

an agreement of composition or other arrangement, Alyar. 
The gift made by the plaintiff's father was not one induced by undue influence. 

Asmat! Mussajee Mookerdum v. Hafisboo (1) followed. Taylor -v. Johnsi8n (2) and 

Howes v. Bishop (3) referred to. Bridgeman v. Green (4) distinguished, 


_ The effect of holding the compromise of 1902 as not biading on the 
plaintiff will be to revive the effect of the gift deed made in June 1895. Khayoorin- 


missa Bibi v. Rowrhan Jehan(5) and Surjiram Marwari v, Barhannudan Persad 
(6) and Harchandi Lal v., Sheoray Singh (7). followed. - 


The Plaintiff’s suit to set aside the gift deed is barred by limitation tnter 
article 91.of the Limitation Act. 

Per Sadasiva Aiyar, J.—The expressioa undue influence cannot be properly 
uzed unless either (1) confidence has been reposed on the person charged as where 
the latter is the solicitor, trustee, guardian etc or (2) unless the influence of the 
Person Charged| is such that the other person stands in some gort of respect, 
awe or fear of him such as a child towards his parent or apupil toWardsa_ spiri- 
tual preceptor and so on, so that the idea of displeasing him by a refusal to submit 
to his wishes puts the other in fear of prospective injury to his secular or spiritual 
welfare and happiness, An ordinary servant or dependent does not ordinarily hold 
such Influence over his master. 


Assuming that the gift deed was brought about by undue influence, {he suit 
by the plaintiff to recover possession would be governed by article 91 of the 
Limita.ion Act as the plaintiff cannot obtain possession without setting aside the 
gift deed which is nota void transaction, but only voidable. Jank: Kunwar v. 
Ajrt Singh (8) followed. 


The Renee period runs from the time whea the facts entitling the person 
to have the instrument cancelled or set aside becomes knownety him. The late 
Rajah who executed the instrument having known the facts perfectly from the 
very date of execution the cause ‘of action arose immediately ja 1895, 

The’ cause of action for a suit to set aside a transaction on the ground of undue 
influence does not arise only when tbe undue influence ceases. Raja Rajeswaia 
Dora: v. Arunachalam Chithiar (9) referred to. Sri Kishen Lal v, Musst, Kash- 
miro (10) distinguished, 

The decision in 2 Nagpur Law Reports 98 relied on by Rustomji and Mitra 
In their treatises on limitation, holding that the onus of proof is on the defendaut 


to show thae the plaintif’ s knowledge arose more than three years before suit, 
dissented from, 


~ Appala tire deerea dated 2Oth day of March 1920 of 
the Court of the Subordinate Judge of Ramnad at Madura in O. 
S. No. 157 of 1913. 


l.. (1906) I. L. R. 33 a 178. e 2.’ (1882) 19 Ch. D. 608. 
3. (1909) 2 K. B. 390, 
5 


4. 97 Eng. Reports 22, 
. (1576) 2 Cal. 184 at page. 198, 6, (1904) 1 Cal. L. J. 887 at page 348. 
7. (1916) I'L. R Al. 39 179. 8. (1887) I I» R. 15 Cal. 58. 
"e e 9% (I9IBYL L. R. 38 Mad. 321 at page'34l : 24 M. L. J. 592. z 


10. (1916) 31 M.L J. 862, . 
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S. Srinivasa Aiyangar and S. Sundararaja Aiyangar tor 
appellant. 

A, Krishnaswani Atyar and N. Chandra Sekhara Awtyar 
for respondent. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J..—The plaintiff appellant is 
the present Rajah of Ramnad, the owner of an ancient Zamin- 
dary. He brought this suit to recover possession with mesne 
profits for 3 years before suit of the village of Nedunthulasi 
within the area of his Zamindari which village had been alienat- 
ed in three ways in the years 1894 1895, and 1902 respectively 
in favour of the ist defendant (Kuppuswami Aiyar alias 
Naganatha Aiyar), Unless all these three transactions are set 
aside or are nullities it seems prima facie difficult to see how 
the plaintiff’s suit in ejectment and for possession could succeed 
as each of’ the three transactions gives to the 1st defendant the 
right to hold possession of the village on the date of this suit, 
namely, 30-6-1913. 

The first transaction was the lease granted by the plaintif’ s 
father, the then Rajah, in September 1894 under Ex, C. Under 
this deed, the 1st defendant was entitled to enjoy the village 
as lessee for 40 years till the 1st July 1934, that is,, til? more 
than 21 years from the date when this suit was brought and 
more than thirteen years from the date-on which this judgment 
is pronounced by me. 

The second transaction was again an alienation by the 
plaintiff's father in June 1895 under Ex, I by which the village 
was gifted outright to the Ist aerenga with full powers of 
gift, sale, etc. a 

The third transaction was an agreement between one Rao 
Bahadur Venkatarengier (who was constituted the present plain- 
tiff) trustee under a settlement deed of July 1895 which I shall 
refer to again later on) on the one side and the ist defendant 
on the other side and was made in April 1902. (Besides the 


‘Dewan Trustee and the Ist defendant, two Nattukottai Chetties, 


who were the lessees of the whole zamindari were also parties 
to the agreement, but it is unnecessary to refer to them further), 


` That agreement is Ex. II. The trustee had threatened the 


1st de fendant with a suit to set aside the gift deed, (Ex. I, June 
1895). Thereupon, the dispute was settled by this. agreement, 


‘Ex, I], thé Ist defendant agréeing to hold the village ‘on 
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perpetual lease at half the usual rent and thus altering the gift 
under Ex. I (the gift deed of 1895) with full ownership right 
in the village to the gift of a perpetual and heritable and 
transferable occupancy right on favourable rent. 


Now the plaint ignores altogether the first transaction, 
namely, the 40 a cane: lease of 1894, attacks the other two 
transactions as “not bona fide” as “fraudulently and dishonestly 
obtained”, as due to “undue influence’ and in several other 
ways. ' 


The defendants (the defendants 2 and 3 being the song bf 
the Ist defendant) raised several pleas and the fower court 
framed nineteen issues for disposal. It is curious that no 
specific issue was raised in respect of the defendant’s right to 
hold the village under the 40 years lease of 1894 and the 
liability of the plaintiffs suit filed in 1913 for possession 
to be dismissed on that short ground even though the ist 
defendant specifically mentioned the 40 years’ lease and relied 
upon it also in the 7th and 8th paiserapys of his written state- 
ment, 


= 


A few more facts and dates may be here mentioned, The 
late ‘Rajah was born in 1868 and his father died when he was 
a boy of 4or 5. Though he was only a titular Rajah and 
was for all practical purposes only the owner of an Impartible 
Zamindary Estate, the pomps and ceremonies arfd the retinue of 
a Royal Court were kept up in many ways in the Zemindar’s 

residence and the unwholesome atmosphere of hangers-on, 
~ favour ites, flatterers, idlers, the Zenana, efc, affected the 
zamindar’s residence (known, of course, as the Palace) and his 
surroundings and the effects of such influence were too strong 
on the young man, (the plaintiff's father) notwithstanding that 
his estate was taken up by the Court of Wards during his 
minority and his education was conducted in Madras. His 
mother (the dowager Rani) had naturally great influence over 
him, She arranged to have him married to two wives at the 
same time when he was only 18 or 19 years old and'by intrigues 
and importunities, persuaded the Court of Wards to consent to 
his marriage with one girl and had him married almost simul- 
taneously to the two wives she had selected, for him, it being 
considered a matter of dignity in these aristocratic families 
that’the proprietor should have at'least two wives living. He 
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was a young man of extraordinary intelligence. He passed his 
Matriculation in the first class.. : 

The lower court in dismissing the suit arrived at the foll- 
owing findings (among others) and I shall note them (as far 
as possible) in the words of the lower court. 

(1) “The 1st defendant was not in a position to exercise 
undue influence over the late Rajah” and “the deed of gift in 
favour of the 1st defendant was not brought about by undue 
influence” and “ the gift is valid”. (This finding relates to the 
gift deed of June 1895, Ex. I.) 


` (2) “The agreement of 1902 between the Dewan Trustee 
and the lessees on the one hand and the Ist defendant on the 
other confirming the deed of gift with stipulation to pay half 
the Poruppu” was “beyond his” (the Dewan Trustee’s) 
“ powers” and “not valid ”. “ But in view of the fact that the 
plaintiff coufd not succeed unless the gift ” (of 1895) “ was in- 
valid the plaintiff 1s not-entitled to any relief by declaring that 
the agreement ” (of 1902) “is invalid ”, 


3, “The suit is practically to set aside the deed o gift 
and agreement and ‘Art. 91 of the Limitation Act ” is “ appli- 
cable” (Vide Rajah Rajeswara Dorat v. Arunachalam Cheitiar 1), 

4. “ There is no evidence on the plaintiff’s side that the 
late Rajah continued to be under the influence Of the 1st 
defendant after the deed of gift (June 1895) till the date of the 
deed of settlement (July 1895) under which,.he appointed 
Venkatrengaier as Dewan-Trustee for his son (the present plain- 
tiff), “The linvitation therefore began to ryn before the 
execution of the trust deed ” (July 1895) “ and no subsequent 
circumstance can interrupt the running of the limitation. 

Besides the above four findings several other findings on 
mixed questions of law and fact were recorded by the lower 
court, but in the arguments before us on appeal, neither side 
advanced any argument on these questions or contested the 
lower Court’s findings thereon. I need only say that I agree 
with the lower Court in its conclusions on these questions for 
the reasons given in its judgment. 

I shall now take up the four findings dealt with pelore us 
one by one. The fpst question relates to the allegation of undue 
influence, Phe late*Rajah was a person who by temperament 
Zo, . © 4, (1918) 1L L. R°38 Mad. 321. 
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was immoderately extravagant. His education and bringing up 
only ténded to increase his natural foibles. D. W. I says “ the 
late Rajah was a very emotional person,” Under the Roman Law 
he would be considered as a person permanently affected with 
incapacity to manage his affairs, solely on the ground of his 
immoderate extravagance not because he did not khow the 
consequences of his actions or was at all weak of intellect. He 
was in perpetual need of the excitement of being praised for his 
reckless generosity and continuous liberty. Shrewd Nattukottai 
Chetties took advantage of his perpetual need of money even 
before he attained majority (which was on 3-11-1889) and-lent 
him large sums depending upon his generous disposition to 
repay them several times over after he took possession of the 
estate.and they were not at all disappointed. The late Rajah 
was much attached to the Ist defendant Kuppuswami Aiyar 
because the latter was a trusted servant of his fhother for 
several years and he made the Ist defendant his own verna- 
cular Secretary (Javapnavaeez). But, the 1st defendant was in 
no better position to dominate the will of the Rajah than any 
other person who appealed to his generous instincts and love 
of pomp, show, display and fame. Ido not think it will be 
going too far to say that the laté Rajah’s temperament was 
such that he courted opportunities for the display of his reckless 
generosity. ji agree.with the learned Subordinate Judge that the 
story of P. W. 8 that the 1st defendant related toæœæthe late’ Rajah 
- that the late Rajah’s mother appeared to. the 1st defendant in a 
dream and told him “ Ask my-son and he will grant you all 
benefit” and that on telling this story the Rajalf agreed to make 
the gift is a false story. .On the contrary I believe the evidence 
of P. W. S. 1 and 2 who say that on the 2nd monthly ceremony 
after the Dowager Ranee’s death, there was.a religious gift of 
the-village by the Rajah accompanied by the pouring of water 
through the right palm and that the gift deed. was written-a few 
days afterwards in consonance - with the religious gift and this 
is corroborated by ‘the recital in the gift deed. 

Where a legacy bequeathed by a will ‘is sought to be 
set aside on the ground of undue influence, it is not sufficient 
to prove that the legatee was ina position to exercise influence 
and it must also be proved that the influence was unduly exer- 
cised, the burden of proving this -latter cifcumstance being 
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by a will takes effect only after the death of the testator, the 
testator does not’ deprive himself of the bequeathed property 
but deprives only his natural heirs, Hence also courts do not 
look with favour on attempts to attack bequests on the allega- 


‘tion of undue influence. 


I fdmit that the case of a gift inter vivos stands on a less 
favourable footing. But it must be remembered in this case 
that the gift attacked was made on the 2nd June 1895 after the 
late Rajah had carried on his-course of extravagance for-more 
than 5% years after he attained majority ; after: he. had been 
advised before the end of 1894 by. the Government'ta settle his 
estate upon his eldest son the present plaintiff (See paragraph 
4.of the plaint) and just on the eve of the settlement-deed,. Ex. 
IV, which was executed-one month and 6 days after . the gift 
deed, The gift now in question therefore stands almost in- the 
position of a bequest. Now.if A is said to be in a position to 
exercise undue influence over B, according to Indian Law (see 
S. 16 of. the Contract Act) A must be in a position to dominate 
the will of B. If when-in.such ‘a. position of dominance, he 
uses it to obtain an unfair advantage. over B, the transaction 
brought about by such use is voidable by B. Though the ex- 
pression “ dominate the will of another” is an expression of 
wide import-and though I am aware that. courts dq not like to 
give exact and exhaustive definitions -of undue influence any 
rore than they like to. give erect and exhaustive definition of 
fraud; I think the expression “undue influence ” cannot be 
properly used unless-either (1) confidence has‘beén reposed on 
the person charged: (A. in our illustration) as where the 
latter is a solicitor,. trustee guardian etc., or (2) unless 
the influence of: the man A is ‘such -that B stands in 
some sort of respect, awe or lear of him such as a child to- 
wards its parent.or a pupil tow \rds a spiritual preceptor and so 
on, so that the idea of displeasing A by a refusal to submit to 
his wishes puts B in fear of a prospective’ injury to his secular 
or spiritual welfare and. happiness. An ordinary-servant and 
dependent like the 1st defendant could have had and is not 
proved to have-had any. such influence over the late Rajab and 
it is imipossible to-hold that the Rajah stood in awe or fear of 
the ist defendant's displeasure, ‘Qn the other hand, the letters, 
Exs. E to B, L atid N show that the 1st defendent was a mere 
servile flatterer-and dependant of the Rajah and not a person 
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na,position of authority to dominate the will of the Rajah. 
He was not ina position of trust and confidence such as a 
solicitor holds over his chent. The numerous cases quoted 
where a father obtains a gift from his son who had just attain- 
ed majority or a gosha lady makes a gift to the manager who 
manages all her affairs and who persuades her to believe that 
the gift made to him is only nominal or a solicitor obtains a 
gift from his client or a spiritual preceptor from his pupil or a 
person who is nominally a servant but has really made himself 
so indispensable to his master for the latter’s comforts that the 
master has really become the servant’s servant haye all no 
relevancy in arriving at a conclusion on the facts of this case. 
From the evidence, I am clear that the 1st defendant’s position 
towards the late Rajah was not such that the Rajah’s volition 
could be overborne by or could be subjected to the domination 
of the Ist defendant’s will. Undue influence and coetcion were 
not clearly distinguished in the old English Law and though 
there is a well defined distinction now, the two are similar 
in this respect that their legal effect in making transactions 
voidable depends on the will of the person subjected 
to either being influenced to such a degree as to lose 
its freedom. I do not intend to quote many cases, The 
only Indian, case which I need quote is Ismail Mussayee 
Mookerdum v. Hafizboo l a passage from which ıs applied to 
the facts of this case by my learned brother in th® judgment to 
be pronounced by him. There is an English case Taylor v. 
Jhonstone,? which was a case not of bequest but of a gift 
inter vivos liketthe present. It was a case where a young 
woman of twenty made a gift to a relative with whom she had 
been residing from her father’s death for a period of five 
months until her own death, and to whom she became greatly 
attached. ° It was held that the gift was not invalid. It cannot, 
in my opinion, be stated in this case that the Ist defendant 
stood in a fiduciary relation to the late Rajah on the date of the 
gift deed when the late Rajah was 27 years of age and the 
Raja’s benefactions ranged over wide areas from the Sringeri 
Mattam in the Mysore Province to wealthy Nattukkotaj 
Chettis and such a contention seems to me to be extravagant. 
In Howes v. Bishop 3 it was -held that the dectrine of undue 
el. 41906) I. L, R. 88 Cal, 773 f 2. (1882) 19 Ch. D. 603. 
8. (1909) 2 K. B. 390, 
- R—6i ° 
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influence could’ not ‘be invoked in favour of a ‘wife 
who was influenced by the fact that her husband wanted money 
and who therefore joined in executing a promissory note, 

though the jury found that her signature was procured by 
the influence of her husband. The case of Nedby v. Nedby }, 

is also instructive. There a deed was prepared ‘by the husband's 
solicitor and was executed by the wife ın the presence of two of 
the clerks of the solicitor and it was not read ovet to her. The 
wifé'was agitated and distressed and she signed and agreed to 
sign in a reluctant manner and yet the Vice Chanceller refused 
to get asidg the deed inthe suit brought by her. There is rio 
evidence at all in this case that the late Rajah executed the gift 
unwillingly or ‘through fear of any unpleasant consequence if 
he refused to execute it or even that the Ist defendant 
made the late:Rajah uncomfortable by excessive importunities. 
I therefore agree with the lower court that the gift deed of 
June 1895 is not vitiatéd by under influence. I may even go 
further and say that the plaintiff. did not even allege that the 
older lease deed of 1894( Ex. C for 40 years’ term, was invalid 
and the:term of 40 years mentioned therein not having ‘expired 
the present suit for possession ought to have been summarily 
dismissed on that sole ground. 

I shall now take up the second finding a to the 
agreement of 1902. S. 36 of the Trusts Act says that the trustee 
may do all acts which are reasonable and proper for the pro- 
tection or benefit of the trust property (subject of course to 
the restrictions contained in the instrument of trust). S. 43- of 
the Trusts Act says that a sole acting trustee authorized to ‘ex- 
ecute the trusts and, powers of the instrument of trusts may 
compromise, compound, abandon, submit to arbitration or other_ 
wise settle any claim whatever relating to the trust. The Dewan- 


- Trustee as the sole acting trustee was therefore empowered to 


compromise and: compound the claim made by the ist defen. 
dant under the gift deed which had been in force for nearly 7 
years on the date of Ex. II. The late Rajah had not set it aside 
beforé the date of the settlement-deed. The late Rajah died in 


: December 1903. The suit to set aside was prima facie, clearly 


barred on the date of Ex. B and the Dewan-Trustee acted in 


my opinion very prudently in getting the Ist defendant to sign 
Ex. B agreeing to pay half the poruppu. I therefore disagree 


Th = ay epee Sa aa 


(1852) 5 DeG & Sm 377. 
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with the Lower court in its conclusion (for which it gives no 
reason in its judgment) that the 'compromise was beyotid the 
powers of the trustee and was invalid (See as to powers of exe: 


cutors and trustees to compromise. Houghton in re, Hawley 
v. Blake 1), 7 


Lastly, dealing with the question of limitation and 
assuming for the sake of argument thatthe gift deed Ex, I 
was brought about by undue influence, [Article 91 of the 
Limitation Act clearly applies to this suit as the plaintiff cannot 


obtain possession without setting aside the gift deed which is° 


not a void transaction but only voidable. See Janki “Kunnwar 
v. Ajıt Singh 2, The limitation period is three years from when 
the facts entitling the person to have the instrument cancelled 
or set aside becomes known to him. Now the late Rajah who 
executed the instrument knew the facts perfectly from, the very 
date of execution and hence the cause of action arose at once 
in June 1895, I need not say that when once time begins to 
run it does not cease to run, except under very peculiar cir- 
cumstances which do not exist in this case. In June 1898, the 
gift deed became unavoidable thereafter through the expiry of 


three years’ limitation period. I do not deny that undue in» 
fluence might be set up as a defence bya donor to the suit 


brought by the donee for possession even after the period of 
limitation but that is not the case here. , e 


It was argued by Mr. S. Srinivasa Aiyangar that the cause 
of action arises only when the undue influence ceases. I con- 
sidered this question in a case brought by the present plaintiff 
himself. Raja Rajeswara Dorai v. Arunachalam Chettiar > and 
expressed the opinion that the cessation of undue influ encehas 
no relevancy on the question of limitation unless of course, it 
could be brought under the heading of fraud so as to attract 
the operation of S. 18 of the Limitation Act. It was however 
argued that in Sri Krishan Lal. v. Mussamait Kashintro 4 
their Lordships of the Privy, Council expressed such 
an opinion. I do not think there is anything in that case 
which supports the contention of Mr. Srinivasa lyengar. The 
facts there were very peculiar. A single sentence in the judg- 
ment at page 374 is relted on namely that time would not 


a ey ee 
J. „L-R 1904 1 Ch. 622, 2. (1887) I. L. R. 15 Cal. 58 
3. (1913) I. L. R. 38 M 321: 24 M'L. J. 592. ° 

4, (1916) 31 M. L. J. 364. 
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under the circumstances of that particular case begin to 
run against a widow (defendant) even if she had to 
bring a suit to set aside the disputed. transaction till 
her husband’s brother’s influence. ceased at his death. She 
has executed an arbitration agreement under the undue influ- 
ence of her husband’s brother and she set up the undue influ- 
enee and succeeded, But as a mere obiter dictum, their Lord- 
ships of the Privy Council said that even if she had sued as 
plaintiff, she would not be barred. The facts were very peculiar 
eand their Lordships found that there was fraud practised upon 
her, and that she did not have full knowledge of the facts and 
the rights arising out of these facts till her husband’s brother 
died. Thus even that obtter dictum was passed, not on the 
ground that the death of the husband’s brother and the cessa- 
tion of hig influence was the date for the terminus adquo of the 
cause of action under the law but that it was on the ceasing. of 
the undue influence that the real state of facts entitling the 
widow to have the instrument cancelled became known to her. 
(Though the third column of Art. 91 uses the word “ plain- 
tiff” that word “plaintif” includés his predecessor. See 
definition given in S, 2 of the Limitation Act). Therefore time 
began to ran in this case as soon as the facts were known to 
the late Rajah. The suit ıs again hopelessly. barrtd even if we 
take the dateof the knowledge of the Dewan-Trustee or any 
of his successors as the date of the cause of action. In this 
connection I wish to express with great respect my dissent from 
the decision in 2 Nagpore L. R. 98 which has been relied on by 
Rustomji and Mitra (the former at page 327 of his book and 
the latter at page 1003 of his book.) in their valuable treatises 
on Limitation that the onus of proof is. on the defendant to 
prove that the plaintiffs knowledge arose more than 3 years 
before suit.’ The analogy of a defendant relying on Article 
127 of the Limitation Act against the claim of an undivided 
coparcener for partition which analogy was relied on by Mr. 
Srinivasa Iyengar is; in my opinion, entirely irrelevent and 
misleading. There is not a tittle of evidence that either 
the Dewan-Trustee, Mr. Vefkata Rangaier, a very capable 
retired Judicial Officer who was the trustee for l1 years 
till September $906 or Mr. Varadaraja Sarma (Deputy Collector) 
who was, the Dewan-Trustee after him till May 1908 on Mr. 


, Kista Rao who was the Dewan-Trustee till April 1910 was ever 
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subjected to any undue influence. In the result I agree with 
the lower Court that the suit is barred. E 

A very ingenious argument was finally put forward, namely 
that the 40 years lease deed Ex. C of- 1894, was superseded by 
the registered gift deed of June 1895,-that this gift deed in its 
turn was superseded by the compromise agreement of 1902 
‘and that if the plaintiff is able to set aside- this compromise 
deed of 1902 he is entitled to pessession as the earlier two 
deeds had been-superseded once for all each earlier having been 
superseded by its successor beyond resurrection. I havealreddy 
found that the compromise deed of'1902- is a valid deed, But 
even assuming that it is invalid, I cannot accept the argument 
that the defendant who is trying to protect his possessory 
rights cannot fall back upon his earlier title deeds if the latter 


title deed which was intended to supersede the earker title deed ' 


was found tu be invalid or was invalidated. 

I am clear that if the Compromise deed ıs set aside, the 
parties are clearly remitted to their original rights as they stood 
before the compromise. The effect of setting aside a compro- 
mise brought about by fraud and collusion was considered by 
their Lordships of the Privy Council in Khajoorunmssa vV. 
Rowshan Jehan 1 and differing from the Calcutta High Court. 
Their Lordships say that all rights which were attempted to be 
settled by the compromise were revived on both sides when the 
compromise was set aside. A similar question was consider ed 
by Mookerjee, J. in Surjiram Marwart v. Barhamdeo Persad 2 
where he holds that if a mortgage right waf intended to be 
merged in a conveyance and the conveyance proved ineffectual, 
the right under the mortgage revived. In Harchand: Lal v, 
Sheoraj Singh 3 a mortgagee sued to enforce his mortgage of 
1876, though he had accepted two later deeds of 1887 
in satisfaction of his mortgage and even though he had 
handed over the document of 1876 to the mortgagor. It 
was argued in defence that the mortgage of 1876 was 
destroyed by the two deeds of 1887 and could not be 
revived. Their Lordships however say : “But the original inten- 
tion of the mortgagee was entirely frustrated by the fact that 
two deeds were helđ not to be binding on Mussammat Nandan 
and it does hot appear to Their Lordships to be consistent with 


1. (1876) L L. R. 2 Cal. 184 at page 196. 2. (1904) 1C. Le Jr 337 at page 843. 
8. (1916) I. L, R. 39 All. 179. 
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equity or good conscience that the first three defendants, having 
successfully maintained that the transaction embodied in ‘the 
deeds of 1887 was not binding on them as heirs of Jai Chand, 
should now claim the benefit of such transactions as release of 
the mortgage of the 13th.of November 1876. Thus their Lord- 
ships held in the above case that even defendants could not 
plead against the revival of a former deed when the later deeds 
intended to supersede it were invalidated at their instance. 
A fortiori, it is clear that a plaintiff could not invalidate a com- 
premise deed and yet contend that the rights under the gift 
deed which were intended to be superseded by the compromise 
deed could not be revived even as a shield by the defendants. 
In fact, the matter seems to me to be unarguable. 


In the result I would dismiss the appeal ‘with costs. We 
certify 2 vaktls for each side. 


Spencer, J. —This suit was instituted by the Rajah of Ram- 
nad to recover possession of the village of Nedunthulasi which 
was gifted away by his father the late Rajah by a permanent 
rent-free gift deed dated June 2nd, 1895, to the Ist defendant. 
It is alleged in the plaint that the 1st defendant in his capacity 
of Javab Navis (private secretary) to the Rajah exercised urfdue 
influence over his master, a man of weak will, to gbtain this 
and other, benefits for himself. About a month after this gift 
the late Rajah eiftered into an arrangement on July 12th, 1895 
(Exhibit IV) by which he handed over his estate upon trust to 
be managed by a pensioned Subordinate Judge named Rao 
Bahadur Venkataranga Ayyar (styled a Dewan-Trustee) with 
one co-adjutor Mr. Cheptsal Rao, C.I.E., and with a committee 


'of three, consisting of himself and (XO distinguished legal 


practitioners who had power to remove the trustee or the co- 
adjutor and to fill their places when they became vacarft. The 
estate was to be thus managed till the present Rajah attained 
the age of 21, which happened on June 3rd, 1910, within 3 
years before the filing of the plaint in this suit. 

On April 24th, 1902 the said Dewan Trustee-together with 
the two lessees of the Ramnad Estate entered into an amicable 


_arrangement of compromise (Exhibit II) with the 1st defendant 


whcreby he was to.continue to enjoy the village of Nedunthula- 
si hereditarily and in perpetuity, but instead of‘its being sent 
free, he was to pay a poruppu or quit-rent ot Rs. 402-1-10 
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annually which amounted to a moiety of the sarasari or average 
rent of Rs. 8043-7. The present suit, whether its object be to 
set aside the gift deed of 1895 or thesettlement of 1902 is hope- 
lessly time-barred under Art. 91 of the Limitation Act. 


Mr. Srinivasa Iyengar argued that the later transaction 
having superseded the earlier gift, the plaintiff need not sue to 
set aside the gift but he could within 3 years of attaining 
majority repudiate the acts of his trustee if they were improvi- 
dent and injurious to his interests. 

When this case came before a Bench of this High Court 
on a previous occasion, the learned Chief Justice gnd Seshagiri 
Aiyar, J. sent it back for fresh consideration and for further 
evidence on the questions whether the undue influence, to 
which the Rajah was alleged to have been subjected, continued 
to affect the succeeding trustee as was alleged in paragraph 22 
of the plaint, and whether the transfer (Exhibit II) was in- 
consistent with the duties of the trustec. 


The Subordinate Judge has now found that “ there is no 
evidence much less any allegation that the succeeding trustees 
were subject to any undue influence” ; he also observed that it 
wag‘ difficult to hold that the suit was in time in view of the 
fact that there was no evidence or even any allegation that the 
late Rajah continued to be under the undue influence of the 
Ist defendant for 8 years after the gift till he died in 1903 ”. 


Accordingly it is not now contended in appeal that the 
trustee, Venkataranga Aiyar. was under undue influence. It is 
only argued that his act in confirming the Rajah’s grant though 
with the modification that quit-rent was to be paid, was an 
improvident act and in excess of his powers as he should have 
sued to have the gift set aside 1f he had realised his responsi- 
bilities and if he had been aware of the facts which would have 
enabled him to succeed in such a suit. 

Now Rao Bahadur Venkata Ranga Iyer had been given 
facility for obtaining the advice of that distinguished Hindu 
gentleman of unquestioned probity, Mr. Chentsal Rao, C. I. E., on 
all jmportant matters connected with his trust. I am of opinion 
that he may have realised the difficulty of establishing ina Court 
of law that the Rajah was aetuated by undueeinfluence when he 
made the gift of this village, and the further ‘difficulty of proving 

that that influence, prevailed” so long as to excuse ‘the failure of 
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those in whom the management of the estate vested for 3 years 
after 1895 to make ary attempt to revoke the gift. In 1902 he 
may have bona fide considered that half a loaf was better than 
no bread and that therefore in the best interests of the minor 
he was well advised to save at least Rs. 402 a year out of the 
village if view of the improbability of a suit to recover the 
whole village in tact being successful. It was thus a compro- 
mise of doubtful claim. He was acting within his powers 
under S. 43 of the Trusts Act, read with the proviso to the 
section which relates to sole trustee and with clause 22 of the 
deed -of trust. The meaning of the words “sole acting trustee ” 
occurring in S.'43 of the Indian Trusts Act becomes clear from 
a reference to S. 21 of the English Trustee Act of 1893. If the 
instrument creating the trust authorises a sole trustee to execute 
the trusts and powers thereof. he is termed a sole acting trustee 
when he erfters into an agreement of composition or other 
arrangement. 

. But it is argued that the deed of gift of 1895 bears on its 
face traces of undue influence because it contains false state- 
ments (1) that the village was only worth Rs. 7,000 whereas it 
is on the statement of D. W. 1 now worth about ‘Rs. 30,000 and 
must have then been worth Rs. 20,000, (2) that the Raja} was 
acting in deference to his mother’s wishes though she had died 
2 months before, and (3) that the donee had been working for 
12 years without any salary. Itis further argued that under 
S. 16 (3) of the Indian Contract Act the burden of ‘proving: 
that the gift to 1st defendant was not induced by undue 
influence lay on the defendant. ° 

The case of Bridgeman v. Green 1 is cited as an instance 
of undue influence exercised by a servant over .his master. 
The circumstances of that case were exceptional. Conveyances 
which reported to have been made for valuable consideration 
were held to be not supportable even as gifts when their 
execution was obtained by fraud and undue influence. There 
is no presumption that all servants wield such influence, as 
Green weilded over their masters, or that all: masters are. so 
weak-willed as Mr. Bridgemen. The evidence in the present 
case tends to show that the late Rajah was emotional and 
“generous to a fault” but not of weak intellect or irresponsible 
for his actions. It has not been proved that the Ist defendant 
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was in a position to dominate the will of the Rajah or that the 
transaction was an unconscionable one. The 1st defendant 
already had a lease for tbis village for which he had to pay a 
poruppu of Rs, 800 and odd, The statement in the gift deed 
that the Rajah’s mother wished to confer some benefiton the 
Ist defendant for his services is not shown to be false, and the 
fact that the occasion was that of the mother’s second masigam 
makes it probable that the Rajah was actuated by pious feelings 
evoked by his mother’s memory when he made the gift. To 
adopt the words of Sir Arthur Wilson when delivering the 
Judgment ot the Privy Council in Ismail Mussajee Mookerdam 
v. Hafiz Bool but substituting the words ‘servant’ for 
‘daughter’ and ‘master’ for ‘mother’ the circumstances of this 
gift may well be summed up in these words : 

“ The mere relation of servant to master ofe course in 
itself suggests nothing in the way of special influence or 
control. The evidence Seems quite insufficient to establish any 
general case of domination on the part of the servant and sub- 
jection of the master such as to lead to a presumption 
against any transaction between the two. With regard to the 
actual transactions in question there is no evidence whatever 
of undue influence brought to bear upon them.” Now looking 
at the facts’ of this transaction in the same light as they 
have been presented at the trial of this suit, the “Dewan. 
Trustee with his Co-adjutor having the resigned Rajah 
with his committee of lawyers behind them may well have 
doubted the practicability of getting a Gourt of Justice 
to undo what*had been done and so they may have 
allowed the claim to become barred by tfme and finally to have 
made the best terms possible out of a bad case. The result of 
that settlement is Exhibit II in which itis recited that the 
trustee and the lessees in consideration of the cost, trouble and 


inconvenience that both parties might be put to if proceedings 
were instituted in Court in respect of the deed of June 2nd, 


1895 as well as of the uncertainty of the result of litigation and 
of other facts, had decided to have the dispute settled amicably 
and had entered into the arrarfgement detailed therein. 

That arrangement in my opinion” cannot now be legally 
set aside evén if the plaintiff could now succeed ig setting it 
aside, his position would be worse as be would then be 
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confronted with the more formidable obstacle of the absolute 
gift by his father to Ist defendant. His suit to set aside that gift 
is long out of time. The Appeal fails and is dismissed with 
costs. 


: Appeal dismissed. 
C. A. S. —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AN) MR. JUSTICE 
RAMESAM., 


Mysore Kopniah Sivananjiah 


and others ... Appellants * (Defendants Nos, 1° 
| : io 3) Defendants 2 and 3 are 
v. the counterpetitioners, — 
K. Sithay’ Goudar and 
another *' ... Respondents (Petitioner purchaser 


and Plaintiff. 


Tiansfer of Property Act, Ss. 63 and 70— Mor! gagc—Acoretion—Aoguisitions 
after passing of deoree on mo! lgage, tf pass lo the auciion pus chaser ~—Possessoty 
litle—U ser. i l 

Ss 63 and 70 of the Transfer of Property Act must be read tegether and under 
both sgctions the accession to the mortgaged property must be received during the 
continuance of the mortgage, if ıt ıs to form part of the morlgaged property ° 


Where acquisitions are made by a mortgagor after a decree for-sale has been 
passed and the mortgaged property sold in execution there ıs no equity ın favour 
either of tt mortgagee ot of the putchaser at the court auction to have such ac- 
quisitions takes away from the person who paid for them and attached to the pro- 
perty already sold under the decree. For, ai the time mney were a the 
mortgageinterest bad ceased to exist 


A mere user which bas not ripened by prescription would not give rise to any 
right upon which an action could be founded unless some kind “of possessory title 
existed in the plaintiff’s favowr. 

Appeal against the Order of the Court of the Subordinate 
Judge of the wilgiris at Octacamund in C. M. P..No. 402 of 
1919 (C. M. P. No. 367 of 1919 in O. S. No, 102 of 1917), 
dated the 22nd March 1920. | 

S. T. Srinwasagopalachart for appellant. 

Messrs King and Patridge for respondents. 

The Court delivered the following 

Judgments :— Spencer, J.—At a Court sale upon a mortgage 
decree the Ist respondent, purchased imilgr alia a plot of land 
measuring 7 centis*jn extent denoted by the Survey Number H 
(61) ‘situated in Manjanacorai “ together with the buildings and 


* A, A.O. No. 169 of 1920, 14th March 1921. 
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erections thereon and the fixtures thereon and together with all 
the bluegum trees and other trees thereon. ” 

The judgment-debtor’s house stands on H. 61 and this 
passed to 1st respondent by the sale. In front of the house there 
are two plots which were not sold at the court sale. One i is 56 
A-3 on which the verandah and two projecting wings of the 
judgment debtor’s house have been built, and the other is H 
58-3 which serves as an approach, to the house from the public 
road. 


When the purchaser (1st respondent) took delivery of the 
house, he was obstructed by the judgment-debtors (who are 
appellants in the High Court from obtaining possession of the 
two other plots. So he successfully took proceedings under O. 21, 
R. 97 ın the Subordinate Judge’s Court, Ootacamund, to remove 
{he obstruction. As the obstructors were thg judgment 
debtors, S. 47, Civil Procedure Code, applies and they have 
appealed under S. 96 from the Subordinate Judge’s order. 


‘The learned Subordinate Judge was in my opinion per- 
fectly right ın holding that the property in 56 A-3 and H 58-3 
did not pass at the sale to the purchaser of H. 61. 

° It is immaterial to consider whether these plots would 
have passed as “appurtenances to the premises” if the words 
“firstly and secondly described?” which qualified the word 
“appurtenances” in the mortgage deed had nòt been omitted 
(probably through the carlessness of some clerk in the Sub 
Court) from the decree and the sale proclamation, because 
there can be tfo doubt that according to the Sale proclamation 
and the sale certificate the appurtenanges to the premises at 
Manjanacorai were neither advertised for sale nor sold. 


The Subordinate Judge held that the two disputed plots 
were accessions to plot H. 61 and that they should be deemed 
to have been sold in consequence of the provisions of S. 70 of 
the. Transfer of Property Act. Ss. 63 and 70 of the Transfer of 
Property Act must be read together. They involve the prin- 
ple of Roman Law that accessions go with the principal and 
apply it to mortgaged property. The illustrations to S. 70 give 
instances of increase,by alluvium and of building on the soil of 
another. Under S., 63 accession to mortgaged property must 
be received during the continuance of the mortgage for the 
application of this principle and under S. 70 it'must be the 
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same, Although the words of that section only make it neces- 
sary that the accession should be after the date of the mort- 
gage, it must also be understood that it is PELOTE: the mortgage 
becomes extinguished. 


The present is not a true case of accession. There is 
here neither accession by natural increment nor accession in 
favour of one of two owners. The plots in dispute were the 
property of the Government. Neither the mortgagors nor the 
mortgagee had any right in "them before the judgment-debtors 
acquired them by purchase from Government on a date subse- 
quent to the date of the Court sale at which the Ist repondent 
purchased. Survey No. H. 61. (Compare Kodi Sankara- 
Bhattar v. Moridin 1.) 

The case of Surya Narayan Mandal v. Nanda Lal Sinha 2 
which the Subordinate Judge incorrectly thought to be on all 
fours with the present case, was an instance of the merger of 
two interests, the Shikmi interest and the mokarari interest in 
the same land (chuck). The sale took place in 1902 after the 
tmerger had been effected by the purchaser in 1886 by one 
of the mortgagors of the mokarari interest in execution of 
a decree obtained against the holders of the mokarari tenure. 
Thus it was a clear case of accession. Inthe case before us 
there are not two interests in the same land, but two different 
lands. e 

How far acquisitions made by a mortgagee enure for the 
benefit of his mortgagor is a question which has been fully 
considered under the law in force previous to the passing of 
the Transfer of Property Act in the Privy Council case of Raja 
Kishendatt Ram v. Raja Mumtaz Ali Khan 3 in which reference 
is made to the English cases of Rakestrew v. Brewer 4 
and ‘Doe v. Pott. 5 the first of which dealt with an accre- 
tion to a mortgage of renewal of the term and the second dealt 
with the accretion to a mortgage of, certain copyholds pur- 
chased by the mortgagors during the continuance of the mort- 
gage. In Raja Kishendatt Ram v. Rajah Mumtaz Al 
Khan 8 certain subordinate proprietary rights which the 
mortgagee acquired by purchase during the continuance of 
the mortgage and allowed to merge in the principle property 

1. (1918) 8 L. W100. "2 (1906) I. L. R. 88 C. 1212, 


3, (1879) I. L. R. 5 Cal. 198. 4, Mosely 189. + 
$ 5. 2 Dough. 710, - 
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prior to redemption were held to enure for the benefit 
of the mortgagor on redemption. 


Where acquisitions are made by a mortgagor after the 
decree for sale has been passed and after the mortgaged property 
has been sold, there is no equity in favour either of the mort- 
gagee or of the purchaser at Court auction to have such acquisi- 
tions taken away from the person who paid for them and 
attached to the property already sold under the decree. For at 
the time they were acquired the mortgage interest had 
ceased to exist. 


The 1st respondent’s counsel has tried to makee out a néw 
case that these are easements either for necessity or in the 
course of perfection by prescription. A mere user which had 
not ripened by prescription (in this case by 60 years’ enjoyment 
against Government) would not give rise ‘to any right upon 
which an action could be founded, See Narasappayya v. Gana- 
pathi Rao 1, unless some kind of possessory title, as was the 
case in Kandapa Rajam Naidu v. Devarakhonda Surya Nara- 
yana ?, existed in the plaintiff's favour. At the date of the tst 
respondent’s purchase, the appellants whose rights he purchas- 
ed could not have maintained a suit against Government to 
establish their easement rights over the soil of 56-A-3 and H 
58-3 and therefore no easement rights become vested in the 
purchaser in consequence of the sale. The only right that the 
mortgagors then possessed was the right to the soil of H. 61 
and the building thereon and fixtures, which will include the 
two projecting wings of the house, but not the ground on which 
they stand. ser 

The appeal must therefore be allowed 4nd the petition dis- 
missed with costs of appellants against Ist respondent here and 
in the Court below. 

Ramesam, J, I agree. 

A. V. V. | Appeal allowed, 


1. (1918) 1. I. L. R. 38 Madras 280. 2. (1910) 1. L. R 34 Mad. 173, 


Sıvananjiah 
v. 
Sithay 
Goudar. 


Spencer, J. 


Ramesam, J. 


Ullattuthed: 
Choyi 


Y, 
Secretary of 


State for 
India, 
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IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE AND MR. 

JUSTICE KRISHNAN.’ 
Ullattuthedi Choyi . Appellant * (3rd deft.) 
v. 
The Secretary of State for India in 
Council (through the Collector of 
Malabar) 7 ... Respondent (Plaintiff.) 
' Crown Grants Act, S. 8—Grant bp Crown—Determination of tenanoy on 
six months’ notice. 

* Where ugder the terms of a lease granted by the Crown the lessee agrees to 
surrender the demised property on six months’ notice, he cannot resist a suit in 
ejectment by the Crown after the requisitg notice, on the ground that he must be 
paid the value of his improvements under the Malabar Compensation for Tenant’ 
Improvements Act, Kallıyal Moosa v. Scorclary of State (1) Ref. 

Secogd appeal against the decree of the District Court 
of South Malabar in A. S. No. 330 of 1919 preferred, against 
the decree of the Court. of the Additional District Munsif of 
Calicut in O. S. No. 203 of 1917. 

A. Krishnaswami Aiyar and K, P. Ramakrishna inis for 


` appellant. 


The Government Pleader fot the respondent. 

The Court delivered the following 

Judgment :—This is an appeal from the appellate judgment 
of the District Judge of Calicut reversing the judgment of the 
District Munsif and granting the plaintiff the Government a 
decree for ejectment without payment for improvements instead 
of a decree for ejecting defendant on payment for improve- 
ments. ; 


The District Jidwe has held that the lease sued on isa 
Crown grant within the meaning of the Crown Grants Act and 
in that conclusion, in our opinion, he was right. Under S, 3 of 
the Crown Grants Act of 1895 the grant is to “ take. effect 
according to its tenor any rule of law, statute or enactment of 
the legislature to the contrary notwithstanding.” In our 
opinion it is not possible to have clearer words than these. The 
grant in question contains a reservation of the right to termi- 
nate the tenancy on six months notice, and there is an express 
covenant by the lessee to surrender. It is now said that he 
cannot be evictet] until he has reċeived compensation under the 


S. A. „No. 1446 of 1920. 10th May 1921,. œ 
1. (1919) I. L R. 43 M. 66. 
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provisions of the Malabar Compensation for Tenants Improve- 
ments Act. To allow such a provision of that Act to take effect 
would prevent the Crown grant in question from taking effect 
according to its tenor. We entirely agree with the decision on 
this point in Kalliyal Moosa Kutti v. The Secretary of State I and 
deem it unnecessary to repeat the reasons which are given for 
that decision. 
The appeal fails and is dismissed with costs. 
A. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT :—MR. ii SADASIVA AIYAR AND MR. Justice 
SPENCER. 

Honourable the Rajah of Ramnad 

(through his authorised Dewan 








+ 


Rao Sahib S. Thirumalai f= ° 
Ayyangar) ` ... Appellant * (Defendant.) 
Y. 
Gnanamuthu Bothagar ... Respondent (Plaintiff.) 


Madras Estates Land Act, S. 18 (8)—Rent—Vanpair rate—Im plied Contract 
lo pay—Onus and Quantum of proof—Iinprovements at lenanls sole expense— 
Vanpatr crops arsed with aid of—Vanupair rent—Charge of—Legality—Con- 
ditions. 


Where, in case in which a landlord charged plaintiff, his ryot with the 
Vanpayir rafe on the ground that Vanpayir crops were cultivated by him in 
Fash 1823 (1913-14) with the aid of a well excavated by him in 1912-13 at*his own 
expense, the evidence for the landlord was to the effect that there was an imme 
morial practice in the suit estate to charge Vanpayir rates, but did not show what 
were the circuinstances under which other tenants of the estate paid such rates, 
whether theire were apy improvements on their lands, whethemsuch improvements 
were made by the ryotæ or by the landlord, and whether they voluntarily paid 
those rates or paid them ın consideration of some concgssion made by the land- 
lord to them while it was admitted that the plaintiff had never raised a Vanpayir 
crop before Faslı 1323, that he had no other land in the estate, and that Vanpayir 
crops could not be cultivated without the aid of wells: keld, that the facts and 
circumstances of the case were not such asto compel the courts to find an 
implied contract to pay Vanpayir rates and that the courts below did not commit 
an eror of law in refusing to find such a contract. 


Per Sadasiva Atypar, J —The Court is not bound to presume an agreement and 
consideration for payment of higher rent by reason of a mere usage established 
by long continued payment thereof. 


Second Appeal against tke Deoree of the Court of the 
District Judge of Ramnad, at Madura, in appeal Suit No. 837 
of 1918, dated the 13th March 1919, preferred against the 


e* S,A. No, 931 of 1919. 8th April 1921. 
1. (1919) I. L'R, 43 Mad, 65. : 


Ullattuthed: 
Choyi 


Ve. 
Secretary of 
State for 
India. 


Ra jah of 
Ramnad 
D, 
Gnanamuthu 
Bothagar, 


Rajah of 
Ramfad 


v. 
Gnanamuthu 
Bothagar, 


Sadasiva 
Tyer ` J. 
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Decree of the Court of the Special Deputy Collector of Ramnad 
in Summary Suit No. 4406 of 1915. 

L. A. Govindaraghava Atyar and S. ‘Sundararaja Aiyangar 
for appellant. 

A. Yenkatrayaliah, L. Venkatanarasiah and V. K. Mahadeva 
Sasiri for respondent. | 

The Court delivered the following 

Judgment :—Sadasiva Iyer, J. :—The defendant (the Raja of 
Ramnad) who is alandholder under the Estates Land Act is 
the appellant before us. The plaintiff is a ryot under him ‘and 
for Fasli 2323, i. e., 1913-14, the defendant tendered a patta 
to the plaintiff in which he charged the plaintiff with a higher 
rent than the rent which the plaintiff had been till then paying 
for the land in his holding on the ground that Vanpayir crops 
were cultivated in that fasli for the first time with the help of a 
well which the plaintiff excavated in the land at an expense 
of Rs, 600 in 1912-13 after the Estates Land Act came into 
force. As the plaintiff paid only the usual dry rate and refused 
to pay the difference between the Vanpayir rate and the dry 
rate the defendant attached the lands. Hence the plaintiff 
brought the suit in the Collector's Court for raising the attach- 
ment as illegal contending that he was not bound to paya 
higher rate for raising the Vanpayir crops as the infprovements 
were effected af his own expense after the passing of the Estates 
Land Act, and as there never existed any contract to pay such 
a higher rate of rent. Both the lower courts, as I understand 
their judgmentspheld (1) that there was no usage proved to pay 
the higher rent claimed and (2) that no contract express or 
implied to pay it h&s been proved and (3) that so far as the 
alleged usage is concerned, S. 13 (3) of the Estates Land Act 
precluded such usage being relied on for claiming a higher 
rate of rent. They did not go into the question whether, if a 
contract before the passing of the Act was proved, higher rent 
could be claimed even after the passing of the Estates Land 
Act notwithstanding S. 13 (3), nor did they consider the ques- 
tion whether, even if S. 13 (3) did not apply retrospectively to 
the case of a contract made béfore the Act came into ‘force 
where the improvements also had been made before the Act 
came into force, that section may not apply in the case where 
the improvements were effected after the Act came into foree 
though the contract was before the Act, 


A 


Y 
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Several decisions alleged to bear on the question in dispute 
were quoted before us. But most of them were decided with 
reference to the provisions of Act’8 of 1865, I do not think it 
‘necessary to refer to most of them. The question whether 
retrospective effect should be given to S. 13 (3) was.considered 
by myself and Napier, J in Venkata Perumal Raja v. Ramudn 1, 
‘Owing to the difference of opinion between us on it, the case 
went before Mr. Justice Kumaraswami Sastri. I gave my 
opinion definitely that after the passing of the Estates Land Act 
a landlord cannot claim enhanced rent on account of the 
increased outturn of the crops due to the improvements madé by 
the ryot (1)! whether the improvements were made before or 
after the passing of the Act (2) whether or not there was a con- 
tract to the contrary and (3) whether such contract was made 
before or after the passing of the Act. In the opinion pro- 
nounced by Mr. Justice Kumaraswami Sastri which prevailed 
ultimately, it is stated ın one place: “ Clauses 1 and 2 to the 
section, f.e., S. 13, can only refer to improvements to be effected 
in future and if the legislature intended clause 3 to be 
retrospective it would have given some indication of such 
intention. ° On the contrary the use of the words “shall not by 
reason of making an improvement become liable” indicate that 
only future smprovements are intended.” If this passage alone 
is taken from the learned Judge’s opinion, it might be plausibly 
argued that he held that where the improvements were effected 
after the Act came into force, S. I3 (3) would prevent the 
claiming of a higher rent in respect’ of sach lands on account 
of increased or more valuable crops through future improve- 
ments even if the contract to pay a higher erate had been made 
before the Act. But at page 95, the learned Judge proceeded to 
state: “Iam of opinion that the ‘words ” Contract to the 
contrary “refer only to contracts made after the passing of the 
Act and that S. 13 (3) has no retrospective operation in cases 
where rent claimed was payable under a contract which would 
have been legally enforceable under the Rent Recovery Act or 
any other law in force at the time of the passing of the Estates 
Land Act.” I therefore take it that the learned Judge intended 


that even in cases where the improvements . were made after the’ 


passing of the Act if there was a contract before the passing of 
i, (1915) I. L. R. 39°M. 84,28 M. L, J. 81. ° 
R—63 ° 


Rajab of 
Ramnad 


v. 

Gnanamuthu 
Bothagar, 
Sadasiva 
Atyar, J. 


Rajah of 
Ramnad 
v. 
Gnanamuthu 
Bothagar, 
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the Act enhanced rent could be claimed under it. and that 
contract would not be affected by S. 13 (3): 

Mr. L. A. Govindaragava Aiyar for the appellant berets 
strenuously contended that the contract found against by both 
the lower courts ought to have been found by both the courts 


as existing. He argued alternatively that, at any rate, in 


deciding against the existence of such a contract, they misdirect- 
ed themselves on some questions of law and hence their finding 
should not be accepted and that we should call fora fresh 
finding., 


". e That no express contract has been proved could not be 


controverted. Mr. L.A. Govindaragava [yer argued that the lower 
courts should have found an usage existing immemornially for 
payment of such enhanced rent if Vanpayir crops are raised by a 
ryot in this village, that they should have presumed from such 
usage and’from the fact that rents were originally fixed ona 
varam basis that when: such rents were commuted to money 
rates (though we do not know when they were so commuted), 
there was a contract made between the landlord and all the 
tenants in the village ‚including the plaintiff's predecessor in 
title to pay enhanced rent for Vanpayir crops raised and that 
the lower courts misdirected themselves ın not giving sufficient 
weight to the usage and in not drawing such an inference. This 
usage was spoken to by the single witness (Karnam) examined 
on the defendant's side. He also produced certain Jamabandi 
accounts signed by two deceased persons which contained 
entries of payments of higher rents by other tenants between 
1897 and 1906." I shall assume that the lower courts would, 
have acted more reasonably if they had found on the evidence 
a usage for the ryots ‘to pay such enhanced rent for Vanpayir. 
(I do not express any opinion about it). Still I cannot say that 
unreasonably refusing to find the existence of such’ a usage, 
they committed any error of law. Again even if such usage; 
was proved; the question whether they were, bound to imply 
any such contract between the plaintiff’s predecessor in title. 
and the then landholder is also not free from. difficulty. In 
Periyakaruppa Mukkandan v. Raja Rejeswara’ Sethupathi 1 
deceased: by a Full Bench of 5 Judges (Ayling, J. and ‘Seshagiri 
Iyer, -J. dissenting) the learned Judges who dissented held that 
as regards, a: contract to pay higher rate, legal origin and: 
e ` 7 (1919)1. L R.42 Mad. 475. F.B) = — ` 
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consideration therefore need not be presumed by courts merely Rajah of 
from'long continued payment of higher rents, while the majority’ Ramrad 
held that ıt was open to the court to presume both an agree- Gnanamuthu 
Bothagar. 

ment as legal origin and the consideration therefor turning 
that agreement into a contract. Thus even accordifg fo the 
opinion of the majority of the Judges, the court is not bound 
to presume an agreement and consideration for payment of 
higher rent by reason of mere usage established by long con- 
tinued payment thereof. In the present case, the lower courts 
have refused to find that there was an implied agreement syp-* 
ported by consideration on the evidence adduced fnd I-am 
unable to say that the facts and circumstances are such that they 
were legally bound to have found an implied contract on those 
facts and circumstances. The Second Appeal therefore fails and’ 
should be dissmissed with costs. 

Spencer, J. :— It was strenuously argued by the appellant S Spnceer, J. 
.vakil that the lower courts ought to have found the existence of 
a contract between the tenant and the Rajah at the time of the 
commutation of the varam rents into money rents to pay garden 
or vanpayir rates irrespective of improvements made or to be 
made ky the ryots. It is true that in Paragraphs 3 and 5 of. 
the written statement, the defendant did allege that. the varam 
system was converted into money rent system for the benefit of . 
the ryots ‘and that there was an agreement to pay yent af diffe- 
rent rates ‘according to the crops raised, the consideration for 
the same being the landlord’s consent to collect only a small 
money rent instead of varam or division of produce which was 
more profitable. “Fhe lower courts have referred to the evi- 
dence of the 1st Defence witness and to the Jamabandi accounts, 
and the District Judge says “ they do not prove anything but 
the fact that vanapayi was being levied in respect of other 
lands in the village “and” “there is no other evidence in 
support of the defendant’s claim.” _[t is now argued that the - 
practice of paying Vanpayir spoken to by D. W. 1. should 
have been referred to a legal orgin namely, an agreement to 
pay such rates at the time of conversion into money rates., But 
this witness only stated that ag far as he knew there was a 
practice prevelent from the beginning of the Samasthanam to - 
charge Vanpayi« rates. There’ is no means gf knowing from 
this witness's brief statement and from the figures in-the Jama- r 
bandi accounts: what were the circumstances: under which ` 
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ay 
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other tenants paid such rates, whether there were any improve- 
ments on their lands, whether such improvements were, 
made by the ryots or by the landlords, and whether they 
voluntarily paid these rates or paid them in consideration of 
some concession made by «the landlord to them. The witness 
said in cross-examination that the plaintiff had never raised a 
vanpayir crop before fasli 1323, that is, the fasli in suit to that he 
had no other land and that,vanpayir crops could not be culti-. 
vated without the aid of wells, In order to understand whether ' 
there was an implied contract to be deduced froma custom to 
pay "Vanpayir rates, ıt would be necessary to know whether 
there were wells on the lands upon which such rates were paid. 
and when the wells were constructed. In Gopalasami: Chettiar 
y. Fischer } the subject of accepting a custom as proof of the: 
existence gf a contract was dealt with in these words “ It may 
be that a contract may in certain circumstances be inferred on 
proof of a general custom affecting the holding of an estate.” 
It was also observed lower down. : “ Each tenant’s contract, if 
any, is to be inferred from his own acts and payments rather 
than froin those of other tenants.” The High Court in that 
case finally declined to accept evidence that a number of- 
tenants had paid tree-tax at various rates and in different ways 
as proof of a contract that every tenant should pay tree-tax at 
the various rates claimed by the landlord 1 in the particular case. 
In Arumugam "Chetty v. Raja Jagaveerra Rama Venkateswara- 
Ettappa 2 there was a finding by the District Judge that the agree- 
ments to pay enhanced rent were.not void for want ef consider- 
ation bul the learned Judges declined to uphold his finding as 
there was no evidencesto support it. When the case went on appeal 
to the Privy Council their Lordships held in Raya Jageveerra 
Rama Venkateswara Ettappa v. Aruniugam Chetty ® that, in the 
absence of any consideration for a new promise to pay at a 
higher rate of 8 fanams a kul, for land which was previously 
held at 4 fanams a kuli, no implied contract could be inferred. 
The facts of this case are somewhat similar to those of 
Gopalasam: Chettiar v. Fischer 1 The lower Courts found no 
evidence in support of the defemdant’s claim, andi agree with 
my learned brother that it 1 not necessary to call for a fresh 





® — 
1 (190%) J, L. R, 28 Mad. 328, 2. (1910) I.E R 35 Mad, 134, 
* 3. (911) I. L. R. 43 Mad. 174. 86 M. L. J 49. 
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finding, seeing that the learned District Judge has thoroughly 
considered the effect of the evidence on the record from the 
proper stand point. The Second Appeal should be dismissed, 
with costs. ` 
C. A.S. me Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


PRESENT:—MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. o 


Sinnanan Chetty ... Aptellants * (Plaintiff). 
v. .. 
Sivakami Ammal and another ... Respondents (Defendants.) 


Limitation Act, arts. 144 and 148— Morigage-—One of several co-mortgagols, Sinnanan 
redemption by—Sutt by another for recovery of possession on pryment of his ee 
share of the redemption amount—Article of the Limitation Act applicable. Sivakami 

Where one of several mortgagors redeems the whole mortgage and obtains Ammal. 
possession, a suit against him by another co-mortgagor to recover his share of the 
property mortgaged on payment of his share of the expenses of redemption 1s not 
governed by Article 148 of the Limitation Act, as the suitis not one to redeem a 

mortgage but one fo recover possession’ of property on payment of the charge 
‘ created by S. 95 of the Transfer of property Act. Vasudev v. Balai (h): 
Munia Gounden v  Ramaswami Chetty (2) and Chandra Pal v. Barada 
Prosatina Bhatfachgrayu (3) followed Ashfag dhmad v. Wazir Aji (4) not 
follasved. 


Such a suit is governed by Article 144 of the Limitation Act. 


Second Appeal against the decree of the Court of the 
District Judge, Madura in A. S. No. 415 of 1919° preferred 
against the decree of the Court of the District Munsif of Tiru- 
mangalam in Ordinary Suit No. 431 of 1918. 

C. S. Vemkatachari for appellant. 5 

M. S, Vaidyanatha Aiyar for respondents. 

The Court delivered the following 


Judgment :—This case has been argued before us by both 
sides on the footing that ıt is a case of- a co-mortgagor redeem- 
ing the whole mortgage and remaining in possession thereof: 
and the other co-mortgagor bringing a suit to: recover his share 
of the mortgaged property on payment of his share of the 
mortgage debt there being no other expenses of redemption. 
We are therefore relieved fram considering whether that is the 
correct position on the facts of the case. 

— senao fith Agua 1921. 


1, (1902) I. L-R. 26 Bom. 500, 2. (1918) I. L. R. 41 Mad. 6% ` 34 M.L.J. 528, 
3, (1918) I, L. R 46 Cal. 114. ;: % (1889) I, L. R 14 All le : . 


Sinnanan 


Chetty 
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‘Taking the case then as one by a mortgagor to recover 


from-his -co-mortgagor his share of the property mortgaged on ' 


payment -of his share of the expenses of redemption it is clearly. 


a case which falls under S. 95 of the Transfer of Property Act: 
That ‘section gives a charge to the redeeming mortgagor against 
his’co-mortgagor and nothing more. oa ee. 


<The question that has.been raised here for decision: is one 
of limitation, Appellant wants us to apply Art. 148 to this, 
suit but we think it is not possible on its wording to apply that 
article as this is not a suit to redeem a mortgage but one to re- 


cover possesston of property on payment of the charge created . 


by S. 95. This is the view taken in ` Vasudev v. Balaji 1 which 


has been, adopted in Munia Gounden v. Raimasami Chetty? and, 


Purna Chandrapal v. Barada Prosanna Bhattacharya 3. It'is- 
true the Allahabad Court has taken a different view in Ashfag 
Ahmad v. Wazir Ali * but even in that court there seems to be 
some difference of opinion, see Jai Kishen Joshi v. Budaanand 
Joshi 5. With all respect we prefer to follow the view taken by 
the ‘Calcutta, Bombay and Madras Courts. 


Article 148 not applying, the only other article that could ` 


be applied is article 144. The District Judge has found that 


adverse possession began either when the sale to Mada Nadan 
ignoring altogether plaintiff’s vendor’s rights in the property 
was made and'he began to hold the property under that title or 


at. any rate when the plaintiff's vendgt claimed possession from’ 


Mada Nadan in 1901 by Ex. I and he refused to give 
possession, . . 


More than 12 years have di from either point of 
time and wé need not therefore decide which of them was the 
real-starting point of adverse possession. The suit is there- 
fore barred under Art. 144 and was rightly M the 
lower appellate Court... 

The Second Appeal fails and is dismissed with costs, 


at = 


i C. A. S. Second Appeal dismissed. 
d ` e - 
J, (1902) I L. R. 26 Bom.500 2 (1918)I L R. 41 Mad. 650 34 M.L.J. 528 
e3- (1918) 1' L, R. 46 Cal. 111 & (1889) 1. L R. 14 All, 1° 


6: (1915) I L: R: 38 All, 188: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE PHILLIPS AND MR. JUSTICE 
KRISHNAN. . l i 


Kodali Kristnayya and others _... Appellants * (Plaintiffs,) 
Y, e 


Kodali Guravayya and others .-. Respondents, ( Defendants.) 


Hinds law—Jornt’ Hindu famıily— Liability to acoouni— Nature of-— Re: 
union—Re-uniting members bringing varying amounis—Subsequent partition— 
Quanium of shares. - : ; 


Although the manager of a Mitakshara Joint Hindu family is not responsfble 
for the manner in which he disposed of the family income in tHe past except in 
case of fraud and misapproptiation, he cannot when a partition is demanded evade 
his liability to give an account of the assets’ of the family as it existed at the time 
of partition. The other members of the’ family are not bound to accept the state- 
ment of the Karta as to what the properties at the time of the partition consist of 
and the court can order an account of the properties to be taken. 


_, When a partition suit is brought and it becomes necessary to decide what 
the joint properties are which are available for division the parties not being 
agreed-about it the managing member will have to explain what became of the 
joint properties such as have been traced to his possession prior to the date of the 
partition to avoid an inference being drawn against him that they are still sub- 
sisting in his hands, For such a purpose he may have to give an account of what 
he did with such properties lest he should be debited with them at the time of the 
partifion Balakrishna Iyer v Muthusami Iyer (1.) distinguished Parameshwar 
Dube v, Gobind Dube (2) refferred to. ` a 


' Per Phiips, J :—In the case of a re-union in Hindu law even though the 
reuniting members bring into the common stock properties of unequal value, the 
re-union restores them to their original joint status and when a partition 18 
subsequently effected, they are entitled to the’same shares as at the original par-, 
tition irrespective of the amount of capital contributed by each co parcener, 
Pranjivandas Shivlal v, Icharam (3) followed, Narasimhacharlu v. Venkata 
Singarama (4) and Krisinaya v, Venkataramyya (5)° Alamelumangathayarame 
mah v. Namper tema? Chetty (6) not followed. . 


Appeal against the decree of the, Court of the Additional 
Temporary Subordinate Judge of Guntur in O. S. No. 2 of 1918, 


dated 18th September 1919. | ae a 


A. Krishnaswami Aiyar and V. Ramadoss for appellants. «. 


P. Narayanamurthi for respondents: ' 
The Court delivered the following a 
“ Judgments :—Phillips, J,.:—The defendant’s appeal -against 
_the-partition decree having beén dismissed, it remains to consider 


. 
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the cross appeal’ filed by the plaintiffs. The subordinate 
Judge has found that at the time of the reunion, the 1st defen- 
dant brought into the common stock property worth Rs. 40 
more than the Ist plaintiff’s father aid he has in consequence 
given plaintiffs a decree for only 9/20 of the property instead 
of one half share. Even sf he is right inlaw, the amount: of 
the share has been wrongly Calculated ; for if the 1st plaintiff's 
father contributed Rs. 400 agd 1st defendant Rs. 440 out of the 
total Rs. 840, as has been found, the respective shares would be 
10/21 and 11/21. However, we have now to consider whether 


there shouldbe this unequal distribution of the property. It is 


contended for the plaintiffs that a reunion between the parties 
restores them to their original status and that when a partition 
is effected, the shares are the same as they would. be at the 
original partition irrespective of the amount of capital 
contributed by each coparcener. This is certainly the law in 
the Bombay Presidency. We find that in thé Printed Judg- 
ments of the Bombay High Court Vol. I. p. 67 zt was held that 
where after partition, the coparceners reunite, they are restored 
to their original position notwithstanding that the portion 


brought on reunion may be unequal. In Pranjivandas Shivlal 


v. Icharam } the same principle was affirmed. We see also that 
in Prankishen Paul.Chowdry v. Mothooramohan Paul Choudry ? 
the Privy Council held that a reunion of a brother to the family 
remitted him to his former status as amember of a joint Hindu 
family, and it is was further held that, where one of the copar- 
ceners had acquired property during the period of separation, 
if the monies employed for that acquisition were drawn from 
the joint estate, it follagwed that on reunion the other brother 
was entitled, upon’ the general ‘principles of the Hindu Law, to 
share in that property as an acquisition made by the use of the 
joint funds. No doubt in that case there was a written agree- 
ment entered into between the brothers, but the Privy Council 
based their decision not only on the express provisions of the 
deed but on the general principles of the, Hindu Law. If we 
follow that decision here, it is quite clear that the property 
aequired by the Ist ‘defendant .during the’ period of sepa- 
ration must in the ‘absence of evidence to the. contrary, be 
presumed to have been acquired from the funds which he recei- 
ved out of the family estate, and that being so, the plaintiffs 
= iE eaaa E s aa a ee 
. (1915), It L: R: 89;Bom, 734. t 2 JOM. A. 403. * 
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would be’ entitled ‘to share in those acquisitions and there- 
fore: on partition to: an equal share in the whole estate. 
The view that the ‘coparceners are entitled proportion- 
ately to the capital they contribute, on reunion is based 
on a passage in Smrithi Chandrika Ch. XII, paca. 4, That 
passage appears to have- been indirectly applied” in the 


case reported in Manjanatha v. Narayana! but there is - 


noi .such provision in the- Mitakshara which is the main 
authority in this Presidency. The effect of that provision is, to 
hold that ‘there is no reunion in an undivided family , as such 
but only the constitution of a tenancy in common between the 
previous joint coparceners, each holding a definite share in the 
coparcenery. ‘ This appears to be opposed to the primary ‘idea 
of a joint family in-which there-are no definite: shares and the 
members take by survivorship, andit is this ‘view.that has 
apparently found acceptance in this Court as well asin 19 M, 
J, A. 403. In Narasimhacharlu v. Venkata Singaramma 2 it 
was held that succession in a reunited Hindu family governed 
by Mitakshara Law is by survivorship and in Kristnayya -v. 
Venkatramayya 3a Full Bench of this Court held that this con- 
.tentjon of proportionate shares could not be supported by any 
text of the Hindu Law and was opposed to the fundamental 
-conception of the status of an undivided Hindu family or of a 
reunited Hindu family. Whether this Passage - in ¢Smrithi 
‘Chandrika was quoted before ¢he Learned Judges in that case 
rdees not appear from the report-; but it was quoted ina later 
case reported in Narasimhacharlu v. Venkatg Singaramma: ? 

in which a Bench of this court declined to accept 
the authority of the Smrithi Chandtika and followed the 
previous Full Bench. ruling, There i is one case Alamelumanga- 
thayaraniunah v. Namberumal Chetty 4 in which. a single judge 
-of this- Court Sankaran Nair; J. held the contrary view ;.but-the 
-large balance of authority. isin favour of the view‘that:on 
reunion’ the members of the family are ‘remitted. to’ their 
¿original status. In’ that view the plaintiffs are éntitled to an 
‘equal share of the family property. from the defendants aud the 

decree must be modifed Kerordinil ye 
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A further objection ıs taken by the plaintiffs that the 1st 


defendant has not properly shown the outstandings due to the 
family. The Subordinate Judge has held that as plaintiffs have 
been unable to prove what exactly these outstandings were they 
are not entitled to demand an account, and has based his opinion 
on the principle that a Hindu Manager cannot be called upon 
for an account. The principle stated thus broadly goes a little 
bit too far. No doubt a Hjndu manager is not responsible for 
the manner in which he has disposed of the family income in 
the past, except in the case of a fraud or misappropriation, but 
when a partition is demanded he cannot evade his liability to 
give an account of the assets of the family as it existed at the 
time of partition. This question has formed the subject of 
various decisions, and on a consideration of these decisions it 
was held in Parmeshwar Dube v. Gobind Dube 1, that in an 
ordinary suit for partition in the absence of fraud or other 
improper conduct, the only account the Karta (or manager) is 
liable for, is as to the existing state of the property divisible 
and the parties had no right to look back and claim relief 
against the past inequality of the enjoyment of the members or 
other matters. This was the view taken after considering most 
of the cases which have been quoted before us now, and with 
respect, I must express my concurrence with that viéw and with 
the further view that the parties are not bound to accept the 
statement of the Karta as to what the properties consi&t of and 
that the manager is the accountable party and the Court can 
order an accouné to.be taken. 


A further question which then arises is in what way 
is the manager to be made to account. Primarily he should 
(being the person in the best position. to know the facts) 
be compelled to prove the assets available. at the date of 
the partition and if he fails to adduce such. evidence as 
he can or ought to adduce, a presumption may be made 
against him. In the present case, a commissioner -was 
appointed to take charge of the property and the accounts, but 
the ist defendant evaded prodyction of a box containing all 
current documents belonging to the family. Admittedly the 
{st defendant had been lending out monies, for we see froma 
list, Exhibié EE. which according to the Ist defendant, was 
. e 1, (1915) I. L, R? 43 Cal. 459, 
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prepared jabout 1909 that there were outstandings due to 
the family to the extent of 5 to 6 thousand rupees. The Ist 
defendant now only admits a total of Rs. 3,300 .whereas plain- 
tiffs estimate the amount at Rs. 18,000. I think it is quite 
Clear that the ist defendant has not acted quite fairly in this 
case and the Subordinate Judge remarks that he has strong 
reasons to suspect that the defendants have not been fair in 
putting before the court all the current documents relating to 
the joint family money lending business. ln this state of the 
evidence any reasonable presumption can be -drawn against 
the Ist defendant. He had admittedly been paying income`tax 
regularly on an income derived presumably from his money- 
lending business. He first paid a tax of Rs. 20 and then it 
was raised to Rs. 28 one or two years ago. Itis not disputed 
that the family properties produced paddy largely in excess of 
the family requirements and that the family-income is greater 
than the necessary expenditure. In order to bring in an in- 
come of Rs, 1,000 which is the income which is taxed at Rs. 
20 the first defendant must have had a capital of not less than 
11 or 12 thousand rupees, assuming that he got interest on the 
whole amount at 9. per cent. which is, I think a fairly - liberal 
figure. He all along had a capital of Rs, 12,000 and he has 
not showy how that has been reduced to the figure of Rs. 
3,000 and odd. which he now puts forward. I would therefore 
hold that the outstandings amount to Rs. 12,000 and the 
plaintiffs are entitled to their share therein. The decree will 
be modified accordingly. Defendants will | pay plaintiffs’ costs 
in this appeal. ° 
Krishnan, A :—I agree with my learned brother that 
plaintiffs are entitled to get'an equal share with the defendants 
of all the joint property. Item 40 of A Schedule'and the lands 
described in Exhibits XXVII and XXVIII have been found 
not to be joint property and that finding was not disputed 
before us and those lands are rightly excluded from the 
partition. 
' No doubt the Smrithi Chandrika states clearly that when a 
second division takes place between reunited brothers who: had 
once divided before, the share to be given to each is not equal 
but is proportionate to the value of the propertyeeach brought into 
the-common stack at the.time of the reunion. See Cħapter XII, 
p. 1, I translation Ghose’s Hindu Law Vol, II page 406. As 
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pointed out by my..learned brother the relevant rules of Smrithi 
Chandrika. have not‘ been followed in some of the reported. 
cases in the Presidency, see.Narasimhacharlu v. Venkata Singa- . 
ramma, and Krisinayya v. Venkatramayya, 2 ‘though in one 
case they were followed, see Alamelumangathayarammah -v. 
Namberumal Chetty 3. In the view I take of the facts .of this 
case it is not necessary for me to express my opinion as to 
which of the above views is correct and I refrain from doing so.. 
’ - In the case before us though there was a partition in 1867 
and separate properties were allotted to the 3 brothers it was. 
onty‘one brother Ramanna that actually separated himself off. - 
The other two seem to have lived together and enjoyed their 
properties in common, the Ist defendant managing the pro- 
perties as he was the more capable man though he was younger 
than his brother Viranna. This is proved by the evidence on 
plaintiff’s side which 1. think: is reliable. At any rate there 
is clear documentary evidence Exhibit V that in 1892 the 
brothers were living as a, joint family , with the 
ist defendant as the manager. The evidence does _ not 
show when exactly they reunited but I think the probability 
is- that -they all along enjoyed the properties jointly, 
though ‘they were divided. I am unable to accept ° the 
position taken up by the Subordinate Judge‘ that they reunited 
for the first tıme in 1892 and that in doing so the Ist defend:: 
ant put propefty worth Rs. 440.into the. common stock 
whereas the 1st plaintiff’s father’s contribution was only worth 
Rs. 400, In my opinion the evidence is not sufficient to prove 
any such definite cage. If there were additions made to the 
joint stock by 1892 the presumption is that they must have 
been acquired by the Ist defendant from the joint funds in his 
hands and were therefore also joint property to which the bro- 
thers were equally entitled. See Prankishen Paul Chowdry v. 
Mothooramohun Paul Chowdry 1. There is thus no reason to 
differentiate between the shares of the plaintiffs and of the. de- 
fendants in this case. Plaintiffs should get a 4 share and the 
credit given’ to the Ist defendant in the decree for Rs. 140 
should be.struck off. : . 
The next point has reference to the .outstandings due to 
the joint estate. «It is now well established that the managing 
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member of a‘joint Hindu family isnot liable to account for 
his management for the purpose of making him responsible for 
any mismanagement by him in the'past or for any loss caused 
by him thereby to the joint estate except perhaps where he has 
been’ guilty of fraud.or misappropriation,. see. Balakrishna Iyer 
v. Muthusami Iyer !. But when a partition suit is brought and 
it becomes necessary to decide what the joint properties are 
which are available for division, the parties not being agreed 
about it, the managing member may find it mecessary to ex- 
plain what became of the joint properties such as have been 
traced to his possession prior to the date of the:partition to 
avoid an inference being drawn against him that they are-still 
subsisting in his hands. For such a, purpose he may have to 
give an account of what he did with such properties lest he be 
debited with them at the time of the partition. This is one 
way in which a managing member may be calletl upon to 
account in a partition suit, -It seems to me that. ıt is also open 
to the Court in such a suit to call upon the managing member 
as the person best acquainted with the affairs of the family to 
give an account of its available assets and to allow the other 
members to surcharge it. As pointed out by the learned Judges. 
in Parmeshwar Dube v. Gobind Dube 2 which is the latest case. 
which has been brought to our notice on the point the other 
members of the family are not bound to accept the word of the 
Karta or,of the Manager as to what the divisible*propetties are: 
they can ask for andthe Court can. order an account to be 
taken. of the joint properties. Though the managing member 
is not ordinarily liable to give an account wheh a partition suit 
is brought, he may become liable to do so in the instances 
above mentioned. 


Now in’the casé before us the ‘plaintiffs have shown by 
Ex. EE a list of’ outstandings prepared by the Ist defend- 
ant himself that there were on its date outstandings due to hiti, 
presumably as the manager, of about Rs.'6,000 and they ‘contend 
that as the family lands produced paddy largely in excess of 
family requirements leaving about 20 puttis to be sold every 
year as the Subordinate Judgesfinds that amount was likely to 
have largely increased, by the interest obtained on it as time 
passed and they ask that the-defendant’ shoufd be debited with 
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that amount with interest calculated at a reasonable rate which 
they put at 9 per cent. till the date of suit as the Ist defendant 
has not satisfactorily accounted for or proved that he had spent 
any portion of the amount. Taking the date ‘of Ex. EE as 
1903 as tha debts included in it would seem to indicate and 
adding ® per cent. interest which is very ordinary rate for men 
of this class to get, for 12 years and making allowance for bad 
debts the amount would have increased to over Rs, 12,000 by 
the date of the suit. Except making vague statements that he 
spent large sums of money for the marriage of his daughters, 
etc.” statements which are quite unreliable, he has given no 
help to the court by producing proper evidence or accounts to 
decide how much money is still outstanding to the credit of the 
joint estate. As pointed out by the learned Subordinate Judge 
he has acted most dishonestly in this case by keeping away 
from the tourt the box containing the documents evidencing 
his money dealings and the court has also found it proved, and 
there is no appeal against it, that in two instances at any rate 
he actually took renewals of bonds for debts due to the joint 
estate in the names of third parties apparently for the purpose 
of deceiving the other members. Every presumption must 
therefore be made against him. The fact that he paid incofhetax 
on his money dealings of Rs. 20 first and'subsequently of Rs. 28 
a year would also indicate that he was working with a capital 
of something like Rs. 12,000/-. . Taking all these circumstances 
I am inclined to agree with my learned brother that if we take 
the outstandings to be Rs. 12,000 and make him liable to 
account for a haf share of it, Rs. 6,000, to the plaintiffs leaving 
him to collect and appropriate the whole of the eee 
himself we shall not be far wrong, 

The learned Subordinate Judge has stated all the circum- 
stances referred to above but has refused to draw the obvious 
inference against the ist defendant because he thought he 
would thereby be making him account for his management. 
That, as I have explained above, is not correct. When plain- 
tiffs succeeded in showing that the defendant had in his hands 
in 1903 Rs. 6,000 belonging fo the joint estate the byrden 
was shifted on to him to show by reliable evidence that he had 
spent that moneysto avoid the inference that it was still in his 
hands in am augménted form. If the money had, been spent, the 
ways in which it was spent could*not be questioned unless there 
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was fraud or misappropriation for that would amount to making 
him account for his management, but the fact that it was spent 
had to be proved by him like any other fact. It was not 
sufficient for him merely to assert that he had spent it. I think 
the learned Subordinate Judge confused the two” positions and 
. thus failed to draw the proper inference. 

It was further contended for him that plaintiffs having a 
list of outstandings which they alleged to be due to the joint 
estate or to have been collected by the ist defendant and having 
gone to trial regarding the existence of such items they could 
get a decree only for such of the items as were prayed against 
him, but they could not ask for or get a decree on a general 
account. For this argument reliance was placed on the case in 
Balakrishna Iyer v. Muthuswami Jyer 1 already cited, But that 
case is very different from this case. The observation relied on 
at page 275 refers to moneys collected by the Manager and not 
to outstandings payable to the tamily by third parties, What 
was ruled in that case was that plaintiff . having alleged that the 
Manager had collected certain specified- sums of money belong- 
ing to the joint family and had kept such moneys in his hand 
he must prove his allegation and that it was not open to him to 
ask for a general account from the Manager for the purpose. 
-That case has no bearing on the question before us. Here the 
plaintiffs while adducing evidence to show the existence of cer- 
tain outstandings ‘which the Manager had’ triéd to secrete by 
taking fraudulent renewals in the names of third parties alleged 
and proved facts to show what the genéral extent of the outstand- 
ings were. They were entitled to do so and fhere is no reason 
why the decree should be confined to the specific items which 
-they have been able to prove and why a decree should not be 
given for what the ‘court finds to be thereal extent of the out- 
standings: 

No other part of the decree jas been challenged before us 
in this „appeal. In. the result the decree of the lower court 
must be modified by giving plaintiff’s 40 and in those included 
in Ex, XXVII and XXVIII in favour-of the defendants and 
by making the 1st defendant ligble to the plaintiffs for Rs. 6,000 
in being allowed to collect the whole of the- ‘outstandings. The 
rest of the decree will’be confirmed. The defendants must pay 
the plaintifts their costs of this appeal. è á 

e C.A, S. : : _ , Decree, Modified. . 
1, (1908) 1, L. R. 82 Mad. 271. C 
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` IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS. 


} 


PRESENT :— MR: "Justice ‘SPENCER AND MR. , JUSTICE 
ODGERS. os 


; 24 à S ne ee 

Yeditha Bhupatiraju and moer hae E (Piasntiff.) 
Bhavaraju Venkataratnam and others. Respondents (Defendants.) 
l . Madras Estates Land ice Ss. 3 (3), 77 and 189 —Minor snamdar—Land ti a 
permanently settled estate granteceon javourable quét-rent—Inanidal , if a land- 
koldtr’:— Suit for reitt—Jurisdiction of cvil court. g 

` Where a Zemindar mdkes a post-seitiemént inam ofa portion ` of a villdge 
with both the warams subject to the payment of a permanent aad favourable quit- 
rent, the inamdar 13 not a" landholder '’ #ithin the meaning ofS. 3 (5) of the 
Madras Estates Land Act and a suit for rant by such minor inamdar against his 
fenants lies im a civil court. The inital presumption ig in- favour of the Civil Court 
having jutisdiction and the onus lies on the defendant SEEKING to oust rts’ juris- 
diction to substantiate his plẹa. _ ‘ ‘ 

Opinions 8f the Chief Justice aod Kumataswami 1 Saat J in Gadadara Das 
Bavaji v. Suryanarayana Patnatk (1) and cu appeal in 44 M. 677, followed in 
preference to that of Ayling, Sadasiva Iyer and Coutts Trotler, JJ. i 
'" By Spencer, J. A ‘mera’ interest in a portion of the melvarm as by payment ‘of 
jodi or quit rent without a right to collect ‘ rents ’ from the ‘1yots’, of the estate 
will not convert a ‘ryot? into a ‘landholder’ under the, Act 


ci Petition under, S..115 of Act V of 1908 praying the High 
Court to revise -the orders of the District Court of Godayđry at 
Rajahmundry dated, 13-3-1918in C. M. Appeals Nos. 85 and 87 
of 1917 respectively preferred against the orders of the court of 
the District Munsif.of Amalapuram in Original aia Nos. 122 
and 121eof 1916. l Dn Sas 

V. Ramadoss for petitioner. l e 


nar ! 
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P; Narayamımurihi and K, Kamanna for respondents. ea 
, ` „ The.court delivered the following 


‘Judgments :—Spencer, J. :—The question that comes for-de- 
-cision,in these Civil Revision Petitions is whéther two suits (O. S. 
Nos. 121 and 122 of 1916) instituted for the recovery ôf the rent 
‘or damages for the use and occupation of ‘lands enjoyed by the 
defendants for three years before suit fall within the cognizance 
of a Revenue or a Civil Court. The initial presumption ‘is ‘in 
favour ofthe civil court having jurisdiction (See Seetham Naidu 
-v. Rami Naidu 2. The suits were instituted in a civil court: and 
-the onus lay on! the defendants to show that that Court’s juris- 
«diction: was ousted by'S. 189 of the Madras al Land -Act, 


_ *C+R. No 1090 and 1091 of 1918 ‘Hih April, 1921, 
ces (1919).38 M: D, J. 32. 22. 2. - (1909). I. L-R. 33 Mad; 208... 
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‘which reservés to Collectors -the'jurisdiction” Over ‘suits’ and Bhupatirajd 
application’ “of the nature specified in the schedules -Venkath- 
‘to the Act. Im schedule A’ ‘item No. 8 relates to' suits ‘by’ a =‘ fatfam 
Jlandholder to recover arrears of rent’ tinder S. 77. There- Agsancar’y. 
‘fore the answer to the above question depends ow the further 

‘question’ whether the plaintiffs are landholders, as the word 

is défined in S.-3 (5) of the Act. The District ‘Munsif held 

‘that the’ plaintiffs were landholders. and directed the plaints to 

be returned for presentation in a Revenue court, and on appeal 

‘the District- Judge confirmed this order.. > ? 

. It is not pretended .that -the suit lands theynselves are 

‘major jnaths or whole inam villages ‘constituting an` estate 

‘within the definitions in.S. 3 clause 2 sub-clauses (d) or (e), but 

‘they lie within a Zamindari, which is an estate-under sub-clause 

(a). ‘Landholder’ is defined in clause’5 ofS. 3' as a person 

“owning an estate or-part:thereof and as including every person 

‘entitled to collecf the rents of the whole or any portion of the 

estate by virtue of any. transfer-from the owner. -~ «3! w 

i* .!.The-plaintiffs.hold the-suit lands by virtué of a grant from 

‘the. zemindar of Guttinadeevi made in the years '183-7-and 1839 
eas evidenced by the pattas, Exhibits-A series, the letters, Exhi- 

rbits‘B series and the check namas Exhibits’C series, ~i [ >n 

.4 .’ The thing of. first:importance is to see what it was that the 

plaintiffs. got:by this grant.' The statement in: the:dqgcuments 

that the lands were.part of ‘the never cultivated'i waste lands.of 

;the estate, the pse.of the word ‘patta’ - which i is defined in S. 2 
‘of. Regulation XXX of 1802 as an engagement ‘between proprie- 

_tors of land and, their cultivators or ryots, fhe allusion to, S, 15 

of that Regulation which deals with | leases for a term of years 

-or-in perpetuity for clearing, and bringing , waste lands. nto 
cultivation, and the: direction to cultivate the lands- and, „enjoy 

the produce for generations of sons and. grandsons are all 
indications that the. transaction was of the nature of a perma- 

ment dease, and that the plaintiff's ancestors. thereby. got ; the 
o or occupancy right in the land. > The imposition ¢ of 

low. rent, which is described as a ‘grant’. assessment, the 
“description of- the-grant as -being that of a manyam; and its 
comparison to a gift, to a deity all “import that the. zemindar 
simultaneously parted with a part of-his jmelvaram or landlord's A 
“share ‘of «the .- produce, ~ Apart fràm the significante of the 
words: ‘used ‘in these’ documents, it ~has~-beer ‘tetently' held 
R—65 ° 
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Bhopatıraju by a Full -Bench in second appeal ‘Ne,. 4878 --of 1919. 
Venkata. Muthu Goundan v. Perumal Iyen * that in the case of 
ratnam. inams the Court should start with a presumption that the 
Spencer, J. grant was of both varams. Several decisions of this Court, 

premnent ¿among which are those in Ponnusamy Pada- 
yachi v? Karuppudayan ! and Upadrasta Venkata Sastrulu v. 
Dipi Sitaramudu 2 have made familiar the rule enacted by S. 8 
(1) of Act I of 1908 that a landholder does not acquire the 
status of a ryot by merger of his entire interests as landholder 
with those of an occupancy ryot ; and there is a reported case 
in the Zemindar of Sanivarapet v. The Zemindar of South 
Vallur 3 and a recent Full Bench Case in second appeal No. 65 
of 1919 Marina Veeraswami v. Boyyinapalli Venkatrayudu t 
which dealt with the position of aryot who subsequently became 
interested in the melvaram which brought into play the provi- 
sions of thé explanation to sub-section 6 of S. 6, So the princi- 
ples of ‘once a landholder, always a landholder’ and ‘once a 
ryot, always a ryot’ may be said to be fairly well ‘established. . 

The present case however is one of a simultaneous grant of 
the kudivaram and a part of the melvaram, to which there are 
-no provisions in the Act directly applicable. But there can be 
no doubt that if the plaintiffs were not the less ryots by réason 
of their getting the suit lands ona favourable tegure, S. 19 
operates to take their relations with their tenants out of the 
provisions of tle Madras Estates,Land Act. 


F will now proceed to consider whether the plaintiffs can 

“be described as persons owning an estate or part thereof, or as 
persons entitled to collect the rents of the whole or any por- 
tion. of the estate by virtue of a transfer from the owner. ‘I 
have already noted the resemblance of the grant in their 
favour to the’ grant of a permanent lease. It was held in Ksha- 
ira baro Bissoyi v. Harikrishna Naidu * and again in the 
Maharaja of Viziana garam v. The Collector of Vizagapatam č 
following thé’ Privy Council case'in Venkateswara Zettapah 
Naidu v. Alagoo Moothoo Servagaran 6 that the grant of a per- 
manent lease of a portion of a zemindari was not a transfer of 


"40 M. L. J. 429 : 44 Mad. 688. + (1920) 39 M. L. J. 225. 
l. (1914) I. L. R. 38 Mad. 848: 26 M. L J. 285.» ' en d 
Š 2. (1914) I. L. R.°38 Mad, 891: 26 M. L.J. 585. l 
| 3. (19}6)el. L. R. 39 Mad. 944. 4. (1910) I.L.R 33 Mad. 340° 390 MAL J. 417. 
° „5. (1914) I. L, R. 38 Mad. 1128 : 27 M. L. J. 278. 6. 8 M, L A. 337.. 
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ownership. The Privy Council were dealing with a perpetual 
lease at a.low rent of a distinct part of a zemindari and they 
held that it could not be considered as a transfer of proprietary 
tight in the -whole or any part of a zemuindari under S. 8 of 
Regulation 25 of 1802 without doing violence to the language. 
It is clear that the transfers of proprietary right to which that 
section applied were very different in nature from the leases 
fora term or in perpetuity referred to in S. 15 of Regulation 
XXX. The reference to the latter section in exhibit A becomes 
thus very significant as showing that what was given was the 
mterest of a ryot rather than that of an intermediate land- 
holder. On the other hand it was held bya full Bench in 
Nellayappa Pillar v. Ambalavana Pandarasannadhi | that a 
person who takes from a zemindar a permanent lease of the 
zemindar’s melvaram rights was a landholder under the former 
Rent Recovery Act (VIII of 1865) as he becomes thereby a 
farmer of the rent under a landholder and so belongs fo the 
class of farmers or izaradars referred to in S. 1 of that Act 
andin the Explanation to Sub-S, 11 of S. 3. of the present Act.” 
The present plaintiffs are not farmers under a zemindar as they 
are not entitled to collect the entire rent due to the zemindar 
from the whole or any defined portion of his estate. As 
observed by the learned Chief Justice in Gadadharadoss Bavaji 
v. Suryanarayana Patnaik 2. “ An imamdar who holds tinder a 
zemindar subject to the payment of quit rent to him is not the 
owner of the Inam land in the ordinary legal meaning of the word 
owner’, . . . “So long asa full owneg jn making a grant 
reserves an interest to himself as by way of rent, he and his 
successors continue to be owners, no matter how insignificant 


may be the interest he reserves for himself.” This interpreta-’ 


tion of the meaning of the word ‘owner’ followed a prior 
decision by the Chief Justice and Kumaraswami Sastry, J. in 
The Maharaja of Vizi.nagaram v. The Collector of Vizagapatam 3 
and I respectfully agree with their opinions. 








.’ ™ The Explanation to S. 3 Sub-S. (11) of the Act was in these terms: “ Ea- 
planation. The payments to be made by a farmer of the rent to a land-holder 
shall ngt b: recoverable under this Act,” This provision has been repealed by 
S. 2 of Madras Act IV of 1909, put the Tp does not affect the reasoning ot His 


Lordship—[Reporter]. - ° 
„1> (1908) I. L R. 27 Mad 466. 2 (1920) 38M. L J. 942. 
T 8, (1914)1 L.R. 88 Mad. 1128. . 
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‘ta Sadasiva Ayyar, 'J. who dissented, wasiunwilling to^ depart 


i 


from the: -principles of: the decisions ‘in Appalanarasimhulu Va. 


Sanyasi 1 and Kanti Venkanna v. Cheltkani Rátha Rao Gart? 
When this case came on appeal to a Bench of ° three Judges in. 
L.P.A. No. @ of 1920. *. Kumaraswami Sastry, J. agreed with the 
Chief. Justice and: expressed an opinion ‘‘that.a omninor~ inamdar 
was not a!landholder when the grant-to-him:was-of-both vara» 
ms, and although, as a result :of the agreement. of Ayling and 
Coutts Trotter, JJ. with the opinion of Sadasiva. Ayyar, J,.the 
appeal.was allowed, it ıs clear from the judgment. that neither 


Ayling, J. nor Kumaraswamy Sastry, J, was able.to reconcile the - 


position’ of a grantee of an interest in.the:.melvaram who-was 


himself the occupancy ryot with the status.of one’ who. is entit- 


led; tó collect rents by virtue of a:transfer:from the owner, for, 
as. Ayling, J. remarked, ‘“it would be pedantry to speak of the. 
grant as.a transfer to.the,ryot of the right to-collect rents from 
himself.” | » = se ae 


ea 'Ahöther + didicutty ‘noticed by ‘the ` léarnèd Chiéf. ` Justice ig 

that of treating the payments made by tenants: ‘to an irfdmdar 

E -use and occupation of land which is not the’ inamdar’ s estate 
“rent” as defined in clause 11 of S. 3. _ ; 


4 


” T-have no doubt that when, the Rent a g T edenn 
was remodelled it was intended to- ‘preserve the old distinctions. 
between landfiolders and - tenants,. while : giving, statutory. 
recognition to the occupancy right of tenants in largé estates 
which had become firmly established. by numerous decisions of 
this High Court.” “Under Act VIII of 1865 a, “tenant” wasa 


person who, paid rent o a land-holder and thus;,corresponded, 


to a, “ryot” under the present Act. It was held in Surya- 
narayana v. Appa: ‘Rau § that an inamdar with a right of occu- 
pancy dif not acquire | the status of a landholder in consequence 


‘of his subleasing the land to others but he retained .the status 


of tenant. Similarly under the present, Act a. Full Bench of five. 


Judges ın Marina Veeraswami v. Boyyinapalli Venkatarayadu 4, 
declined to treat the remission of a portion’ of the rent payable 


to a'zeinindar by aryot as comveying ‘to a any right to’ 


Collect, rent from third persons, 





SSS SS SSS SSS eee z 
* Since reported inI. L. R, 44 M. 677, 41 M. L. J. 97, re 
1. (1913) I. L. R, 38 Mad. 33. 2, (1914) I. L. R. 88 Mad. 146.. 


3. -(1892)L L, R. 16 Mad. p. 40. - 4' (1920}39 M. L. J. 226. 
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x When. the effect:.of, S- 3 ,cl.:.(2). (dj: read with. el. .:5: 
ig: thåtsa ; major;inamdar who owns)-the. kudivaram is not .a 
land-holder, it is: diffiicult-tọ, attribute to, the,legislature. an: ine, 
tention ito put. minor. inamdat’s who. own-the. kudivaram into the l 
position of/and-holders. under the Act. TE 

.. Fam of.opinion.that when.a fyot wiles the land® in. jii 


enjoyment to’ subtenants; the payments the collects from them.. 


by agreemėnt.with'thėm are, not “ reńtt within the meaning of; 
the .phrase..in..S. .3. {11) of the Madras. Estates .Land , Act,- 
and:.that: the plaintiffs in this tase. who ‘acquired by their,, 
grànt' frorn the zemindar a right either.to .cultivatg, the land, 
themżelves or to subledse it; as une of:the -incidents arising out 
of the unconditional nature of the -grant, cannot be said tò; 
have,thereby ‘become transferees of the title to collect the 
rents of the whole or any portion of the zemindari estate, — 

E From a consideration of the reported case¢ upon the 
meaning « of the word “land-holder” in Act I of 1908‘one axiom 
clearly emerges. A mere interest ina portion of the melwaram 
as by payment of jodi or quit rent without a right to’ collect 
rents from, the ryots of the aed will not ‘convert a ryot into a 
“é ‘ Jaridholder” under the ‘Act. 

“The'tight to ‘collect’ rents is an attribute of full ownerstiip 
of an estate. In the present case that’ right has remained all 
along With, the zétiindar, What the zemindar now collects 
from‘ thie plaintiffs i is rent, thoygh not the full rênt. If “he were 
to resume this darimilla inam for á breach of the conditions of 
the ‘gtant or for failure of heirs of upon relinquishment of the 
inar, ‘the Zemindar would collect the full*Fédt once more. 

1 think that much of the difficulty , in applying. the pro- 
visions of the Act to thé facts of actual case$ and a good'deal 
of the unfortunate différeticés of - ‘opinion among Judges .who 
have had to apply them, has arisen out of the’ vagueness of the 
définition ‘of “‘landholder’ in S. 3 (5) and the want -of 
illustrations to the section. ` 

“ When once a sharp ‘line of distinction is drawn between 
petsons who merely: possess an interest in a portion of the’ 
landholder’s share of the prpduce or tielwatam and: those: 
who have derived a title from the estate’ dwier to collect’ the! 
entite rénts accruing to him over the whole bs‘ defined ‘portion 
of his estate, the cases that arise in practice Will-naturally’ group’ 
thentséhies on. one -side or other: ofe.the.. „dividing line, 
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The. decisions in  Appalanarasimhalu: v. Sanyasi 1 and 
Brundavana Chendra Horischandana Jaggad Raja Bahadur v. 
Proghiada- ‘Ramayya ? may be justified on the ground that 
the right. to collect ‘rents passed in those cases, while 38. 
Mad. 1155.may be wrong. In this case the ‘admission of 
the plathtiffs in paragraph 4 of the plaint’ that they are 
entitled to the kudivaram land the melvaram rights does not 
by itself suffice’-to constitute’ them'landholders. 1 consider 
that the civil courts *bélow were in error in treating them as, 
landholders and that the District -Munsif’s order declining 
jurisdiction „and returning the plaint should be set aside and he 
should be difected to take the suits on file and ee of. ae 
himself. 4 ; 


Costs Muriau tò abide and to be provided for in the: 
final decree, 


Odgers, J :—These are petitions to revise the order of the 
District Judge of Godavari tonfitming the order of the District 
Munsif of Amalapuram by which the plaints in O, S. Nos. 121 
and 122 of 1916 ọn the file of that court were directed to be 
returned for presentation to the proper court. The suits were 
for rent or damages for use-and occupation of certain hands 
situate in the Guttinadeevi Zamindari. | 

The District Munsif held and the District Judge did not 
disagree with him, that the suit lands were ryoti lands ; ; and 
the question for determination *is whether the grahtees ‘of 
these lands are or. are not land holders wthin section 3 (5) of 
the Madras Estates. Land Act. The grants aye contained in 
Exs. A, Al, and A2. Ex, A is dated 24th Junie 1839 and pur- 
ports to be a patta By ne ed giving 22 putties of land 
ta-the grantee as manyam “ out ofthe néver cultivated waste 
lands of Guttinadeevi Zemindari” under clause. 15 of 
Regulation XXX of 1802 settling the tirva (i. e. rent assessment 
or tax) at Rs, 1-0-0 per putti. “You shall pay us the tirva of 
Rs, 22-0-0 settled for each year for the said 22 putties, raise 
crops on the said lands and enjoy the usufruct thereof by 
generations and remain happy”. Ex. A1 is a grant of 3 
putties of land as manyam “ out of the never cultivated waste or 
Banjar lands for coming under your permanent (or more cor- 
rectly that you may enjoy permanently) * * * you Shall pay us 
Se gL a a oa 


1, (1981) LL, R; 88 Mad, 83, . è 2, (1914) 26 M. L. J..600, 
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the tirva.of Rs, 12 per cent i.e. Rs. 4 per putti settled for each 
year for the said 3 putties, raise crops on the said lands and 
enjoy the usufruct thereof by generations of sons and grandsons 
and remain happy.” “Ex. A 2 is to the same effect a grant of 8 
putties of land at Rs. 4 per putty. Exs. B, Bl and B2, are 
instructions issued to the various karnams by the anda to 
locate the lands granted and to issue checknamas. From these 
documents it would appear that the grants were manyams or 
minor inams, amounting in all, to about 150 acres only. They 
are not grants of whole villages or of any pórtion consisting of 
one or more villages” within the wording of S.,3 (2)° (e). 
Secondly from the wording of these documents it would appear 
(and it was not contended before us to the contrary) that they 
granted permanent leases of the lands. The plaintiffs in those 
suits as such Inamdars have been held by both the lower 
courts to be landholders under the Madras Estates’ Land Act. 
The question is whether they are right. 


The lower courts relied on Appala Narasimhulu v, 
Sanyasi 1 (Sundara Aiyar and Sadasiva Aiyar JJ.) where 
it was held that “an inamdar of a portion of a village 
where the inam consists only of some of the lands in a village 
granted by a zamindar is a landholder under S. 3 (5) though 
the inam may not be an estate under S. 3 (2) (d) and (e). The 
learned Judges there found that the plaintiff was undoubtedly 
a person entitled to collect the: rents of a portion of the estate 
granted and that the definition of landholder includes ` evcry 
person entitled to collect the rents of any pogtjon of an estate 
by virtue of any-transfer. The grants in the present case 
would, no doubt, confer kudivaram right eon the grantees and 
the first question is whether they would confer melwaram 
right’as well. It will be observed that the grants are all of 
the “never cultivated waste lands”. This expression occurs 
in Exs. A, Al. and A2. Therefore:at the time of, the grants 
it is beyond question that there were no tenants on the land 
from whom rents could be collected by the grantee. I am 
therefore inclined to the opinion that no melwaram right was 
in fact granted by these documents. If I am right this 
iS a sufficient answer to the question before us, Since the 
decision of the Full Bench‘in second appeSl 1878 of 1919, 
-M 
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‘however, the presumption in the casé of grants: of mihor 
jinams is that the inamdar has both warams, see oo of 
Ramesam, J. 

', Assuming therefore, that the grants are of both: the 
melvargm *and the kudivaram, the further question is, oors this 
'make'any difference? ` 


Äs pointed out above Appalasarasimhulu v. Sanyasi | would 
seem to be a clear authority for holding the grantees to be land- 
‘holders. This case came under consideration in Gadadharados 
‘Banaji v. uryanarayana Patnaik 2 (Wallis, C. J. and Sadasiva 
Aiyar, J.) ånd led to a e of opinion between those- 
learned judges. Sadasiva Aiyar, J. adhered to his former opinion 
on, the ground:that'a majority. of the judges of this cpurt have 
-followed, the opinion expressed by, himself and. Sundara 
Ayyar; J. “n ee v. Sanyasi ! and expressed 
himself as u*~ ung to depart from this catena of : decisions. 
The learned Chief Justice after examining the terms of the Act 
Very, closely comes to the conclusion. that it was not the 
intention of the legislature to „apply the, provisions of the Act as 
between the inamdar and his tenants where the land ıs situated 
in, a permanently settled estate and consists of any part “of the 
village and the inamdar is the owner of tht kudivayam as- well 
as the. ‘melwaram. He says at page 344 “ Therefore as regards 
inams outside the large estates coming under clauses (a) (b) and. 
(GJ (i. e.) of section.3 (2) it is ciear.that the legislature did not 
wish, the Act to apply between the inamdar and his tenants 
where, the inamdats owned the kudivaram sas -well as the 
melwaram gr where the land was only part ‘of a village unless 
‘it had been separated from the rest of the village. , This being 
the policy of the Act as regards inams outside large estates as 
defined i in clauses (a) (b) and (c) the next. question is . whether 
it was, the ‘intention of the legislature that the act 
‘should apply to such i inams when the lands were situated 
‘within these large estates”. After observing that it was prima 
facie unlikely that the legislature should have intended to apply 
two ‘different rules in two cases, without an expréss provision to 
‘that effect, the learned Chief Justice proceeded. ž The e legislature 
having Re expressly made the .Act apply as. between’ the 
‘inamdat and his tenants in the casé.of certain. {nams iñ these 





: 1. (1912) I. L. R. 38 Mad. 33. ` 2 (1920) 38 M. L. J. 842 
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large estates by virtue of the defintion in clause (c) the next 
questioħ -is whether it intended to nullify that definition dnd 
render it altogether nugatory by adopting a few lines lower 
down.a definition “ of land holder ” wide enongh in terms to 
include holders of inams and other under -tenures if the larger 
estates, where the inam in question did not consist of one ot 
more villages but as here of a lesser ‘extent, The onus of 
showing that the definition of landhqlder had this extra-ordinary 
result is strongly on those who affirm it.” ‘ The learned Chief 
Justice further observes: “So long as a full owner in making 
a grant reserves an interest to himself as by way of rent he and 
his successors continue to be the owners, no matter how insigni- 
ficant may be the interest he reserves for himself. The learned 
Chief Justice next addressed himself to the argument that the 
inamdar must be a landholder because he is entitled to collect 
rents from the definition of rent in S. (341), But he points 
out that rent is “a payment to a landholder for the use or 
occupation of land in his estate, and cannot therefore include a 
payment by tenants to an inamdar for-use and occupation 
of land in an estate which is not the inamdar’s estate but is the 
estate ofthe superior land holder.” On this difference of opinion 
between the learned Chief Justice and Sadasiva Aiyar, J. the 
case’ went do Letters Patent Appeal and was heard by Ayling, 
Coutts Trotter and Kumaraswamy Sastri, J]. (L-R. Appeal No: 2 
of 1920). * Ayling, J. was of opinion that the inamdar was a land 
holder- relying principally on the amendment to the Act in 
> §&-3 (41). Rent originally in sub-section, included quit- 
rent, jodi, etc.’ payable by an inamdar as such to the land 
holder. . Ayling, J. says “It seems to me that the legislature 
could only have intended deliberately to take away the power 
specifically conferred on a landholder by’ the Act, as it was 
originally’ enacted to’ treat his inamdar as if he were a ryot in 
respect of the realization of quit-rent.” This would not appear 
to deal conclusively with the question as to whether the 
grantee would be a land-holder when not'only the melwaram 
but ‘also the kudiwaram was transferred.: The learned judge 
admits that this fact occasioned him some doubt:-but he comes 
to the. conclusion that it makes no difference’: The judgment 
of Coutts Trotter, J. is to the*effect that the word ‘land-holde?’ 
in,S. 3 (5) inevitably brings a minor -inamdar Within its 


scope on the ground that it cannot be'said that a minor inam- ` 
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dar is not a person. entitled to collect the rents af a portion of 
the, estate; by virtue of a transfer from the owner. ' In my 
opinion the answer to this is to be found in the passages-from 
the: judgment of the learned Chief Justice quoted above, 
Kumaraswamy Sastry, J. was of opinion that a minor inamdar 
is, not a land-holder where the. grant to him is of both ,the 
varams. . He says that “the Jegislature has therefore been care- 
ful inso framing the definition of the word ‘estate’.as to exclude 
such minor inamdars,, and ] agree with my Lord.in thinking 
that it could not. have been, the intention of the legislature 
which carefully excluded minor inamdars when framing the 
definition of ‘estates’ to let them in bodily by. virtue. of.a 
definition of:a land-holder, a few lines lower down”. Again 


however “if the amount the grantee has to pay. can be regarded 


as a favourable rate ofrent” (as I think:it must: be in the.case 
before .us) “or if the-effect of-the grant cannot be treated as a 
transfer of the ‘Tight to collect rent owing to‘there being no 
person already paying. it whose liability is transferred, it is 
clear from the,decision of the Full Bench in Marina Veeraswamt 
v. Boyinapalli Venkataravudu 1 that the tenants of the grantee 
would not .be governed by S. 6 cl 1 and. acquire a 
permanent right of occupancy. It has to be noticed therefore 
that while three judges in that case were finally jn favour of 
holding the grantee to be a land-holder two anges were of the 
opposite opinion. ° 
, As already stated ihe ` opinion of the ‘Benet or three 
judges was that (of a Letters Patent Appeal and not of a full 
Bench ; and with” respect I, prefer to adopt the reasoning of 
the, learned. Chief Jøstice and Bea Sastri, J. on this 
question. | E E eats 
_ It remains of consider some of the cases that have béen 
cited before us. Kanti Venkanna v. Chelikani Rania Rag Garu? 
held. per Sadasiva ,Ayyar, J. and my brother: Spencer, J. that 
although . a person might not be the owner of.an estate he 
might stjll as alienee of part of the melwaram be a land- 
holder within the meaning of S. 3, (5).. The judgment .of 
Sadasiva Ayyar, .J. follows the earlier case Appala Narasiynhalu 
Sanyasi.? .to which he was a party, it has to be observed that 
in that case tle grant clearly alienated Rs, 12) of the annual 
= i008) 99, L J. 226.; 2. (1914) I. L: a88 Mad. 1158 | 7 
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melwaram. My brother Spencer,. J..observed that “if the 
plaintiffs come within the definition’ of: land-holder in S. 3 
(5) the jurisdiction of the revenue court over a suit to eject a 
ryot was‘not ousted. It may be possible to hold that the case 
is confined to the construction of a particular grant under 
construction. In any event it does , not carry the matter 
further than Appalanarasimhulu v. Sanyasi. ! The case in, 
Chippurapallidppayya v. Raja KakarlapudiRamachandra Raju 2 
lays down that the owner of a portion of an estate is a land-, 
holder ‘whether the portion was severed’ before or after the 
passing of the Act. ‘The question therefore arises whether a 
permanent lessee such as the grantee in the case before us an 
owner or not. The casein Venkateswara Yittiapah.Natcken.v. 
Alagoo Moothoo Servaigaran 3 is an authority .that a perpetual. 
lease of a distinct portion of a zamindary is not within S. 8 of 
regulation XXV of 1802 and is not the.sale, gift or transfer. 


In Nallayappa Pillai v, Ambalavana Pandara Sannadhi + 
a reference to the Full Bench was made whether the defen- 
dants , were entitled to relinquish. under 'S. 12 of the Rent. 
Recovery Act VIII of 1865, The defendant were the permanent 


lessee of the’ melwaram rights of the plaintiff, who was a zamin-, 


dar and for the purpose of that section it was held that the defen- 
dants were’ farmers under the inamdar and were not in the 
position of tenants but of landlords and ` ' that ethey therefore 
were not entitled to relinquish their interests at the end of the 
Revenue year. There is no contention that the plaintiffs are 
farmers here ? .In the Maharaja of Vizian gemem v. the Collector 
of Vizagapatam 5't was held that a permanent lessee is not an 
owner ‘for the purpose of S. 2 of the” Madras . Assessment of 
Land Revenue Act I of 1876, nor 1s a proprietor or - owner 
under Regulation 25 of 1802 or the Madras Hereditary Village 
Offices Act, III of 1895. Italso seems to me that the perma- 
nent lessee would fall under the observation of the learned Chief 
Justice in Gadadharadoss Bavaji v. Suryanarayana Patnaik 6 
that so long as full owner reserves any kind of interest to 
himself however insignificant it might be, he“ and 
his sticcessors continue to be the owners. We were referred 


1. (1912) I L. R. 38 Mad. 33. . 2. (1914) 27 MeL. J page 490. 
3, (  )8 M.I, A. 327, 4, (1904) I. L? R. 25 Mad. 
“5;-" (1914) I. L. R. 88 Mad: 1128. * 6, (1920738 M. L. J. 342, 


3 


Peele 


Venkata- 
ratnam. 


Odgers, T. 
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Bhupatyaju. to-an,unreported case S. A. No. 1169 of 1917 before’ Spencer 
Venkata. and Krishnan, JJ.. It followed the decision in Kanti .Venkanna' 
rainam. vy, Chelikani Rama Row Garu 1 and Krishnan, J held en the con- 
Odgers, f- struction of the grant in that case that the Dharmakartha-of the 

choultry wa$ a grantee of a fraction’ of the melwaram. This 
case again does not take the matter any further than the deci- 
sion in Kanti Venkanna v. Chelikani Rama Row Garu 1, ‘In 
fact that grant in the unreported cases seems to have been of, 
lands belonging to the same estate as that involved in Kanti 
Venkanua v. Chelikani Rama Row Garu 1, 


It cannot in my opinion be said that the autForities are 
in avery satisfactory state even if the'decisions are restricted to’ 
the. particular grants in question in each case. But with regard 
to these minor inams we have the reasoned judgment of the’ 
learned Chief Justice and Kumaraswamy Sastri, ]. above referred 
to and it seems to me on an examination of the Act that these 
opinions are to be preferred to. those which conflict: with them. 
I would therefore hold that the plaintiff ıs nota land-holder 
within S. 3 (5) as either owning the estate or part thereof 
cr as being entitled “to collect the rents by virtue of the 
Case | 


' The petitions must be allowed ; and I agree with the order, 
proposed by my learned brother, i i 
A.V. Na Petitions allowed, 
[In C: R. P. 426 gh 4919 (41 M. L. J. Notes. of recent cases, 
page, 1) another Berich of the High Couft has taken the 
opposite view, following the opinion of the majority i in 
IL. R. 44 M. UTERE 


st 


“1. ‘(1914) I. 'L. R. 38 Mad. 1165, 
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IN THE HIGH COURT OF .JUDICATURE AT MADRAS. 


' ‘PRESENT :—MR,, JUSTICE ‘NAPIER AND, MR., JUSTICE 
ODGERS. . ' 


b 


Thirumalasseri Kottayil Sreedharan ae 
‘Valia Rajah styled” Churaran of i oe g 
~Iswaramangalam Amsham . Appellant * (Plaintiff, ) 

v. 

Parakkat alias Karuthedath alias ..° Respondents 24 to 29° are 
‘Parapalli alias Kandarath Illath L, Rs. of the deceased 23rd 
Karnavan and Manager Kun-' Respondent (Vide erdér 
hunni alias Narayanan Nam- dated 14-7-20'0n C. M. P. 
“.budripad and others, _ No. 1187 of 1920.) Res- 
| | pondents (Defendants and 


Respondent, » 


Landlord and tenant—Forferture—Denial” of the landlord’s litle—Land- 
lord’s knowledge of dental of title prior to Suit, necessary—Permanent tenure 
whethcr oan be forfeited By the denial of titlek—Anubhavam tenure whether for- 
fesléd by the dental'of landlord's t1tle—Amendment of plaint whether can. de 
allowed ifidefendant prevented setting up li milatton, ; 

., In order to forfeit a lease on the ground of denial of title by the tenant, the 
landlord must prove note merely that the title of the landlord was denied but that 
it came to his knowledge prior to the suit, Kamaléoti’ Vv. Muhamad (1) followed, 
Mohatayjah of Jeypore v Rukmani Pattamaha Devi (2) referred to. an 


A permanen lease may be forfieted by a denial of the landlord's tifle. Abhi- 
rain Goswamı v, Shyama Charan Mandal (3) referred to. — e 


Quaere, Whether an anubhavam tenure can be forfeited by a denial of the 


landlord’s title. 

Per Odgers, J.--Where the suit was orginally framed ag for the redemption of 
the kanom and an afhendment of the plaint was appliedfor on the 6th of December 
1917:seeking to amend the plaint by seeking to recover possession of the property 
on the ground that the defendant was the plaintiff’ s. tenant and that be denied the 
title of tbe landlord in 1904 and the amen dment was ordered on the 8th of Febru- 
ary 1919 by the Lower Appellate Court, held, that the amendment should not have 
been'allowdd as it prevented the -defendant from setting up the plea of limit- 
ation which he was otherwise entitled to do. Kumara Venkata- Perumal v, 
Velayuda Reddi (4). 


_ Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of South Malabar at Calicut in Appeal Suit 
No. 180 of 1918, preferred against the decree of the Court of 


the District Munsif of Ponnani*in Original Suit No. 291 of 1916. 


_ *S, A. No. 1570 of 19Í9. . rd March, 1921. 
= (1917) IL. R. 41 M. 629: 34 M L. 170, e 
. (1919) I, L.R. 42 M. 589 at p. 599 : 36 M. L: J: 543," 


ae (F909) I. L. R. 36 Cal. 1003. _. 4. (1914) 37 M. L, J, 25. > sa Se 
; 


e 
ie 


! a | L. Rs. of deceased 23rd 


Sreedharan 
Valia Rajah 
v. 
Kunhunai 


> 


Sreedharan 
Valia ae jah 


Kunhanni 


Napier, J. 
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~K. P. M. Menon for appellant. i 
> CV. Ananihakrishna Aiyar for repondents. 
The Court delivered the following 


Judgments :—Napier. J. :—The appeal arises out of a suit 
by the plaintiff to redeem a kanom.’ That’ was the original 
from of the suit although it is true that in his plaint he claimed 
to also recover the land on the strength of title. 


The defendants pleaded that they were Anubhavam (chants 
to the knowledge of the plaintiff. 


li. t 

In: the’. course of. the trial the plaintiff applied ..to the 
District Munsif for leave to amend his plaint by accepting. the 
position that the defendants were Anubhavam tenants and 
claiming his right to'recover the property on the ground that 
his title as jenmi has.been denied by the o encaui wa 
denial operated as forfeiture, 


The first court had 'déclined to grant the amendment. On 
appeal, the Subordinate Judge allowed the amendment but he 
allowed it on very narrow grounds which are to be found at the 
bottom of page 28. He said “ By the ‘amendment sought to be 
made, plaintiff only wanted to make his. -position’ clear. ‘here 
was no change in the nature of the suit. Even. without any 
specific allegation about forfeiture in the plaint the plaintiff 
would have been entitled to argue that in the strength of his 
title he was entitled to. get a decree for possession inasmuch as 
the defendants have forfeited their right to hold the properties’” 
In my opinion thrasenot a correct description. of the nature 
of the amendment sought by the plaintiff. I do not think he only 
sought to make clear his orginal position, I am -salisfied that 
finding that he could not prove his kanom he sought leave to 
bring the suit on the true footing that defendants were Anubha- 
vam tenants, 


In the order in which he gave leave to amend, the lower 
appellate Court however refused (leave to call any further 
evidence, and in disposing of the appeal, the lower -appellate 
court has found that he had not, proved every thing that is 
necessary for the purpose of establishing his right to forfeit. 
What was necessary has been laid down “by a Bench of this 
Court, to which I was a party and it is the judgment ih that 
case on whreb the: Subordinate Judge relies. That was’. the 


6 
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decision in. Kemalooti v. Muhamed! The requirement laid 
down in that case-which the lower appellate, court has fougd 
not to be satisfied, is stated in the headnote to be that. the 
denial must be made to the knowledge, of the landlord. This 
decision has been attacked by learned Counsel: on fhe ground 
that it was something new, and that no case has ever laid down 
that before. I believe that it is true that that, the proposition 
had neve: been stated so definitely before and that .was the 
reason why my learned brother and‘ thought it necessary to 
state the. whole law and all the requirements ‘carefully. It has 
however been followed in a judgment of another Bench, “That 
ıs a case reported in Raman Nair v, Mariyamma ? Seshagiri 
Iyer, J. said, “ 1t is well understood in this Presidency that the 
denial must be brought home to the knowledge. of the landlord 
and it must be unequivocal and clear, and added that in Kema- 
looti v. Muhamed: l and in another case this principle was 
distinctly stated, In’ my opinion, this must, as the learned 
Judges say, be now taken to be undisputed law in this: country”. 

That being so, we have to consider whether there had been 
such a communication as to come within the statute. In the 
lower appellate court the vakil for the appellant relied ona 
certdin document, Ex. J, which was a grant of . jenm -right_ of 
two items of this estate by the person who.;rnow claims to -be 
only an Anubhavam tenant. That this does operate as an 
unequivocal denial cannot be denied : but whe& it came to the 
necessity of showing that this had’ been ‘brought -to .the notice 
of the landholder prior to the suit, the.appellant was unable to 
dọ this, ©., e . , per ee 

That the PeGuitements: ‘must all. ke'satisfied before ' the 
anstitution of the suit is definitely stated in a judgment of 
their Lordships óf the : Privy: Gouncil ‘in Maharajah of 
Jeypore: Y. Rukmani Pattamaha Devi 3.. Their Lordships: say as 
follows :+-“ There is here no denial by matter of - record: before 
the present suit; was instituted. Denial in the ‘suit ‘will not 
work a forfeiture of which advantage can be taken’in that! suit, 
because the forfeiture must have accrued: before the suit was 
instituted.” So that on the meterials.dealt with -by the- dawer 
— court, the dismissal of the suit,.was. pepe ‘correct. 


(1917) IrL. Re4l Mad. 629 : PD: O ES ae NA 
= (1919) 11 I». W. 513 : 48 M. 480, M ee ake W i 


-—-5. (1919).1-L-R, 42- Mad. 589-af page. 598,- ---—~— eae as 


Sreedharan 


Valia Rajah 


v 
Kunbunni 


Napier, J; 


Sreedharan 
Valia Rajah 
ý 


Kunhunni 


Napier, -J. 


528 THE MADRAS LAW JOURNAL REPORTS. -‘[VOL. XLi. 


' It is urged here however that there was évidence, and fhat 
evidence is to be found in the admission made in paragraphs 
7 and 8 of the written statement of defendants 1 and 2. ‘In 
those paragraphs the defendants set up that they had demised 
items Nos,el and 2 on Kanom right as far back as $865, rene- 
‘wed them in'1888 and that ever since that date, those items'1 
and 2 have been enjoyed as the jenm of the illom of these 
defendants with the knowledge of the plaintiff and others. Mr. 
Menon has contended strenuously here that,‘ this being an 
‘admission i in the pleadings, it is evidence of-the notice having 
been given gt a date prior to the institution of the suit and that 
he is entitled to rely on it. The answer to this to my mind, 1s 
to be found in the doctrine that admissions must be taken sitter 
altogether or not at all, that is to say, that although a party 
cannot'by an admission make evidence for himself, still if it is 
sought to tse an admission against him, all the words of the 
admission must be taken and even if they operate in favour of 
thé defendant, they must be taken with the words which the 
person seeking to rely on the admission calls to his aid.. Now 
this is an admission doubtless but it is more: it is an allegation 
that the plaintiff has been under notice of the-claim-of the 
defendants since 1865 and that therefore his suit would ‘be 
barred by limitation. The result to my mind is this : that fhe 
plaintif cannot rely on this admission alone without accepting 
the position that his suit is barred. On this short ground | am 
prepared ‘to hold that there 1s no. material on- which the court 
could -decide that notice of the claim had come'to the know: 
ledge of the landforg notice of the claim such ås would entitle 


-him to claim the benefit of the forfeiture. 


, Another point taken by the defendants, is that the tenure 
mow conceded to be Anubhavam cannot be forfeited for denial 


of title. It is true that there is a decision of two learned judges 
-of this court in S. A. No, 687 of 1915. Coutts-Trotter, J. took 


‘the view that there had been previous decisions with regard to 


a certain service tenure which were sufficient to cover all forms 


of. permanent lease. Srinivasa Iyengar, J. seems, as far as I 
can understand, to raise a very mfuch larger point that theré can 


-be no forfeiture of any permanent lease.e With regard to this 


latter point, we haye however the’ distinct ruling’ of the Privy 


Council in Abhiram Goswami: v. Shyama Charan Mandar! 
I. (1909) I. b. R. 36 Cal. 1003. 
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Charan Nandi l that no such doctrine is known to India. 
The other limited proposition ın respect of that particular 
Malabar tenure that there can be no forfeiture for denial of 
title is not distinctly negatived in any particular case but has 
certainly been doubted. If it was necessary for the disposal of 
this case to decide this important question, I would, : Speaking 
for myself, certainly desire to refer thé matter to a Full Bench 
and so I do not desire to express any personal opinion on the 
subject. As it is I prefer to dismiss the appeal for the reasons 
Stated. The Second Appeal is dismissed with costs. oe 


Odgers, J :—I entirely agree with the order proposed by my 
learned brother. I would only add a word on the subject of 
the amendment which was allowed by the Lower Appellate 
Court.. The amendment was applied for on the 6th December 
1917 and was granted on the 8th February 1919, the applica- 
cation having been dismissed by the District Munsif.. It there- 
fore follows that at the date of the amendment the defendant 
could have set up a plea of limitation which would -have held 
good as against the denial of the forfeiture alleged by the plain- 
tiff under Ex. J, dated 1904. Although no doubt, O. VI, 
R. 12 of the Code of Civil Procedure is very wide and allows 
all such amendments be made in such a manner and on such 
terms as may be just, still it seems to me that wide as the lati- 
tude is, there must be some limit. In this conrection I would 
refer to’ the case Kumara Venkata Peruinal v, Velayuda Reddi 2 
a decision of Wallis, J. (as he then was) and Sada- 
siva Aiyar, J, Wallis, ] following the Englæease of Weldon v. 
Neal 3 in which the court of Appeal laid down that a 
plaintiff will not be allowed to amend by setting up fresh claims 
in respect of causes of action which since the issue of the writ 
have become barred by the statute of Limitations, This as | 
Kae said, is followed, in the case cited, by Wallis, ] who said 

“with great respect it does not seem to me to be just to allow a 
plainti by amending his pleadings to revive a barred claim,” 
Sadasiva Aiyar, J went further and was inclined to give the 
courts full power to amend pleadings at any stage so as to 
advafice substantial justice wifhout much regard to the consi- 
deration whether the judgment debtor or the defendant may 


Tr 
1. (1909) I. L. R 86 Cal. 1003. 2. (1914) 27 M° L.J 5. 
ae 3. 19 B.D 39. $ 
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not be préjudiced in his right to raise technical pleas, though he 
adinitted that the courts must also possess a’ discretion not to 
allow such amendments under: particular circumstances, It 
Seems to.me when it comes to an.amendinent.of this character 
in an appellate court it ought not to have been allowed. What 
was the character of this amendment? The plaintiff by his 
plaint claims (a) rédemption and (b) the surrender by the 
defendant to the plaintiff oy the strength of the demise of the 
admission of the plaintiff’s own Jenm title. By the amendment, 
it appears to me that the cause of action was materially changed 
in that it alowed the plaintiff to set up a forfeiture with regard 
to anubhavam or perpetual lease. It is I think clear in the 
original plaint there was no mention of this question of Anu- 
bhavam, but that by allowing the amendment of the claim in 
the plaint was not Only extended but also substantially altered. 
In any case the amendment to my mind prevented the defen- 
dant from setting up the plea of imitation which he was other- 
wise entitled to do, and therefore the order on that ground 
alone ought to have been disallowed. 

With regard to the other questions raised in this appeal I 
agree with my learned brother, and the Second Appeal must be 
dismissed with costs. 


C. A.S. Sevoiid appeal dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :—*eeete WILLIAM AYLING, MR. JUSTICE a 
SWAMI SASTRI AND MR. JUSTICE ODGERS. | 


Unde Rajaha Raje Rajah Velugot: Sree 
Govinda Krishna Yachendrulavaru 
Rajah of Venkatagiri. Bahadur... Pelilioner * (Plaintiff). 

v. 
Thatikola Subbiah ` ... Respondent (Defendant), 


Madras Sui vey and Botuluries Act, Madras Act IV of 1897, S. 20 Clause 
(3)—Tenant— Meaning of — Grantce of a.rent free tndin—TPhether tenant 
wrthin the meaning of secttot 20 clause (3). 


3 


A grantee of a rent free inain ina zemindat y is nota tewant within thé mean- 


ing of the term in S, 20, cl. (3) of the M dras Survey and Boundaries Act of 
187. © ° 


The desimbility ofamending the clause suggested o l 


* C. R. P.No. £17 of 1920. 15th September 1921. 


PART XVIII.) THE MADRAS LAW JOURNAL REPORTS. 531 


Petition under S, 25 of Act IX of 1887, praying the High 
Court to revise the decree ofthe Court of. the District Munsif 
of Kanigiri in Small Cause Suit No: I05I of 1919, 

| B.C. Seshachala ‘Atyar for A. Krishnaswami Aiyar, vakil 
for the Petitioner, » E 

Ch. Raghava Rao, vakil for the respondent. 

‘The Court (Spencer and Ramesam, JJ.) made the following 

ORDER OF REFERENC® TO A FULL BENCH. 
Spencer, J.—The plaintiff is the Rajah of Venkatagiri who sues 
to’recover road and railway cess and survey charges from an 
inamdar having an inam within his estate. , 

The District Munsif has given him a decree for the road 
and railway cess and dismissed the suit in respect of the other 
item on the ground that it is cognizable by a Revenue Court 
only, | ’ 

. The Madras Survey and Boundaries Act (IV of 1897) pro- 
vides for the recovery of a proportionate part of the cost of the 
surveys of estates from the occupants of the lands surveyed. 

S. 20, cl. 3 declares :—“ The amount so apportioned shall 
be recoverable by the proprietor from the tenants concerned 
in the same manner as if it were an arrear of rent due by a 
tenant to hw landlord,” l 

In interpreting the meaning of this clause the District 
Munsif has committed two errors. First he states that this 
clause has the effect of ‘creating the relationship of landholder 
and ryot between the Zemindar or proprietgzwand the person 
from whom the amount is recoverable. Secondly he observes 
that arrears of rent due by a tenant to hi§ landlord are clearly 
recoverable only by a Revenue Court. 


The frst statement imports the very technical significance 
of the word ‘ ryot’ as defined in the Madras Estates Land Act 
into the word ‘tenant’ as used in the Survey and Boundaries 
Act and ‘implies that the two words are synonymous. 


A tenant ordinarily means a person who holds land under 
a landlord. But a ryot is a person who holds for the purpose 
of agriculture ou land in an estate on condition of paying 
rent, ‘ Rent’, and ‘ryoti land’ have each aespecial meaning 


which ıs defined in S, 3 gl. 11 i 16 of thé Madras Estates 


Land Act, | e 
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The Munsif’s second statement: overlooks S. 19 of that Act 
and ignores the fact that quit-réent, house-rent and many other 
forms of rent are recoverable in ordinary Civil Courts. | 

The respondent’s vakil has attempted to support the 
District Munsif’s judgment on other grounds, | 

Hè argues first that as the word ‘ ryot’ does not occur in 

S. 77 (i) of the Madras’ Estates Land Act or in the last portion 
of S. 3, cl. 11 (a) which includes under the definition of rent 

‘money recoverable under any enactment for the time being 
jn force as if it were rent”, therefore it was intended to include 
such money from whomsoever it might be recoverable. I-have 
no doubt that the words ‘by a ryot' in the beginning of Clause 
11 (a) governs the whole clause. If this was not the intention 
of the framers, I should expect to find in this clause something 
of the nature of a description of the class of persons from whom 
money payable as rent under other enactments 1s recoverable. 

The next ‘argument is that, as S. 164, cl. 3 of..the 
Estates Land Act declares that when a survey is made and a 
record-of-rights is prepared under Chapter XI the survey shall 
be made under the Madras Survey and Boundaries Act,, there- 
fore the expenses are recoverable under the’ first named Act. 
The answer is that the preparation of. a record-of-rights is 
something very different from a survey. S. 180 pgovides only 
for the recovery of the expenses of preparing a record-of-rights 
as if they were arrears of land revenue, It says, nothing about 
the mode of recovering the cost of survey, which consequently 
is governed by the provisions of Chapter IV - the Survey and 
Boundaries Act. 

The last argumept is that as this inam is held free of any 
rent to be paid to the proprietor, therefore the inamdar is not 
liable to contribute any part of the costs of the survey. 

For the purposes of this argument ił is necessary to hold 
that a person who occupies land under a landholder free of all 
rent is not a ‘ tenant’, 

In this connection, it is noticeable that in the Jaon of 
‘tenant’ under the Local Boards Act (Madras Act V of 1884) all 
persons who occupy land under.a landholder, whether. they pay 
rent or not, are comprised vide S., 3, Clause (xxvii) of Madras 
Act V of 1884. Also that in the Pengal Survey Act of 1875. it is 
specially ‘provided in S. 17 that rent-free lands are to, be 


‘deemed tg form a part of the tenure within the local Bound- 


x 
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aries of which they lie, although there is. no such provision in 
the Madras Act. It is also worthy of notice that.the Rent 
Recovery Act VIII of 1865, which was the Act which governed 
the relation of the landholders and tenants in ‘this Presidency 
at the time when the Madras Survey and Boundawies Act was 
enacted in 1897, defined the term ‘tenant’ as incliding all 
persons who were bound to pay- rent to a: landholder. But 
this definition was expressly qualified by the reservation that it 
was for the purpose of that Act only. 

I am of opinion that the word ‘tenant’ in the Madras 
Survey and Boundaries Act has a wider significance resembling 
the definition in the Local Boards Act, and that it includes 
all occupants of land in a Zamuindari estate upon which 
peishcush is paid to the Government. I need only refer 
to the derivation of the ‘word from the Latin tenere’ ‘ to 
hold’ and to the definitions in the dictionaries of Wharton 
and Webster of tenant ‘tenancy,’ ‘ tenure’ and ‘ tenement,’ In 
Lakshininarastmham + Pantuln v, Sree Sree Ramachandra 
Maradaraja Deo 1 an intermediate landholder is spoken of as 

a tenure-holder, and a tenure-holder, is a tenant in the widest 
sense of the word. S. 20 of the Act does not say that survey 
charges are to be collected by proprietors along with the rent, 
but it provides that they are recoverable as if they were arrears 
of rent. Thus it is no answer to the landlord's- demane upon a 
tenant in his estate to pay an amount to which fhe law gives the 
semblance of rent to urge that he is not liable to pay rent in 


“any other form. 


e gannas 
In this view I think that the Munsif was wrong in declin- 


- ing to adjudicate on the claim for survey charges, and as there 


was no dispute in the trial Court as to the correctness of the 
amount, claimed, that the plaintiff should be given a decree for 
the amount claimed’ by him under both heads and for costs 
thereon, 


ł 


As my learned brother differs from me on the last point 
of law and as there is a conflict between the decisions in 
Narayanasami Reddi v. Osuru Reddi2 and In re Karri Ven- 


‘kanna Patrudu * upon the question whether the opinion of 


the sonior Judge ‘should prevail when the Judges com- 
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of powers conferred by S. 115 of the Civil Procedure Code 
and S, 25 of act IX of 1887 differ on a question of law, we refer 
under R. 2 (1) of the Appellate Side Rules, the question 
“ whether the word tenant in S. 20, clause 3 of Madras Act IV 
of 1897 inchides the grantees of a rent-free inam in a Zamin- 
dari ?’ for determination by a Full Bench. 

Ramesam, J. :—This is a revision petition by the plaintiff 
against an order of the District Munsif of Kanigiri in a suit to 
recover roadcess, railwaycess, and survey charges from the 
defendant who owns an inam within the plaintiff’s Zamindari. 
The District Munsif gave a decree for the cesses but, holding 
that he had no jurisdiction over the claim relating to the 
survey charges, dismissed the plaintiff’s suit. He also ex- 
pressed an opinion, without recording it asa finding binding 
on the parties, that the plaintiff is not entitled to recover the 
survey charges. 

It is common ground that the inam is a personal inam 
held free of any payment to the Zamindar, Neither the 
petitioner nor the respondent is able to state the nature of-the 
respondent's inam, (i. e.) whether it is an enfranchised inam 
or an inam included in the assets of the plaintiff’s Zamindari 
at the time of the Permanent Settlement. But, having regard 
to the fact that the plaintiff obtained a decree for roadcess and 
railwayoess—even though the inam is held free‘of rent—l 
think it must bean inam included in the Zamindari. On this 
footing the case has been argued on both sides and I accord- 
ingly deal with it. 

The plaint does not mention the specific grdund on which 
the plaintiff claims te recover the survey charges, In the 
Court below, it was based on S. 20 of Madras Act IV of 1897. 
Before us not only has this ground been reiterated but also 
the plaintiff relied on S. 70 of the Contract Act. The latter 
contention has not been raised in the Court below.or even in 
the grounds of the petition. I am also of opinion. that it is 
unsustainable. Considering the claim as based on S. 20 of 
the Survey and Boundaries Act, the District Munsif held that 
the Estates Land Act bars the swit. S. 189 of the -latter Act 
bars the jurisdiction of the Civil Courts if a suit or application 
lies under it in a Revenue Court for recovering the amount, 
Mr. Raghav&é Rao for the respondent contends that a suit, lies 
tinder S, 77 li) of the Act (See item 8 of Schedule A to the 


é 
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Act) to recover rent, which, as defined in S. 3 (11) (a) includes F. B. 

“ money recoverable under any enactment as if it was rent.” Rajah of 

Under S. 20 of the Survey and ' Boundaries Act, the survey Venkatag'ri 

charges are recoverable’ from the tenant concerned, as if it was Subbiah 
' rent. , e Piiocan: J. 


e 

But, ın this case, +t cannot be said that the defendant isa 
tenant. Even assuming that the grantee, under an absolute 
grant, of an inam included in a Zamindari is an intermediate 
landholder within the weaning of S, 73 of the Local Boards 
Act (Madras Act V of 1884) as to which I feel some doubt, it 
is difficult to describle him as a tenant. The dand having 
become’ his own, he does not hold it of or under the Zamindar. 
It is significant that there 1s no section in the: Madras Survey 
and Boundaries Act similar to S. 17 of the Bengal Act (of 1875). 


In my opinion, therefore, the survey charges” are not re- 
coverable from the defendant as if it was rent within the 
. meaning of S. 3 (11) (a) of the Estates Land Act—apart from 
the consideration that the latter part of sub-clause 1 (a) S. 3 (11) 
should be construed ejusdum generis with the former part and 
covers only monies recoverable from a ryot, which ceriainly the 
deferidant is not. 


The seit therefore lies in a Civil Court. The reasoning 
involved in the above conclusion incidentally cusposes of ihe 
merits. of the plaintift’s claim #.¢., he is not entitled to recover, 
On this latter ground, the Reyn Petition should be dis- 
missed with costs. ‘gies 

My learned: brother and myself differ in our opinion. 
There is a conflict between Narayana§ami Reddi v. Osuru 
Reddi 1 and Karri Venkanna Patrudu Inre 2 as to whether S. 98 
of the Civil Procedure Code or Cl. 36 of the Letters Patent 
should apply. Under these circumstances, I agree to refer the ` 
question of law (as stated by my learned brother) to a Full 
Bench under R, 2 (1) of the Appellate Side Rules of Practice. 


B. C. Seshachala Aiyar for A. Krishnaswaint Aiyar for the 
Petitioner, The term ‘tenant’ in the section is used in its widest 
significance and denotes any under tenure holder whether paying 
rent or not. In Stroud’s Judicial Dictionary “enant” is defined 
as one who Folds land of another, as also im Wharton's Law 


yg a 
1 (POLI L R 25M. 548. "! B. (1915) 18 M L.T. 591. 
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Lexicon.’ So far as the. Venkatagiri Zemindari.is concerned, it is 
clear, that the right.of resumption of the inam is in the 
zamindar. Further, the zamindar could claim any minerals that 
may be discovered in theinam land. These rights in respect cf 
the property are still outstanding in the zamindar. The 
inamda: is therefore not full owner, He holds,’ under a 
derivative tenure. For these reasons he may be properly 
described as tenant. 

S. 20 , sub-section (1) also shows that ie: incidents of 
the charge is on the land. It is immaterial whether any rent is 
paid’in respect of the land or not. It is also reasonable to 
suppose that the legislature meant to impose liability for survey 
charges, on all persons who may have the benefit of the 
survey. 

-The provisions of the Local Boards Act shes that the 
liability before road cess for the benefit derived: on account of 
roads, is to be laid on inamdars who do not pay any rent to the 
land-holder. The definition of the word tenantin the Bengal 
Tenancy Act, S. 3 andthe Bengal Surveys Act S. 17, show 
that tenant is capable of the wide meaning contended for, 

The special definition in S. 3 of the Local Boards 
Act of the word tenant, indicating that it means one who holds 
lands rent free was necessitated by reason of the eharge for 
road cass depending on the amount of rent paid. In the case 
of survey, the fncidence is upon the land, and no specific 
reference to rentfree lands was necessary. 

T. M. Ramaswami Atyar for Ch. oe Rao for the 
respondent. S : on 

The references ithe meaning of the word ‘tenant’ as 
expressed in English Law books ought not to be taken as a 
guidé in interpreting an Indian Act. The Rent Recovery Act, 
which was 1n force at the passing the present act, defines tenant, 
as one paying rent. 

(The Offg. C.J.That is for the purposes of that Act). 

J rely on the special definition in the Bengal Survéys Act 
and the Bengal Tenancy Act and the Local. Boards Act, as 
showing that where the legislature meant to give a wide mean- 
ing, it made the same clear. 

Again S. 20 (3) ‘says’ the survey Charges may be 
recovered from the tenants concerned in the same mann er as 
if ıt were art arrear of rent payable by a tenant to his landlord’. 
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This shows that by tenant is meant only a person who: pays 
rent to, his landlord. T ci T BEE 
B..C. Seshachala ree in reply.. ; 1 CS es 
The clause last referred to only pravides for iie manner 
of realising the charges. viz., as if-it iwere „rent. This'does not 
‘mean that if the tenant is a person who ‘does not pay rent, the 
charges cannot be recovered, If the expression used were, 
shall be recovered alone with the rent’ , then it may lead to the 
inference, that the tenant. must be one ve pays rent. There may 
be some force in the argument of the other side, if the expres; 
sion. were ‘shall be recovered in the same manner as if it were 
an, arrear of-rent payable by, the tenant to his landlord.” The 
provision relates only to the manner of enforcement of ‘the 
payment and.to what all legal rights the landlord has as against 
a tenant. . l 
..The Court T the fotiowing: Ra E 
Opinion :—The. Officiating “ee vee —The ieia 
‘referred to us is this... 7 pA 
“ Whether the word tenant in S. 20 clause 3 of Madras 
‘Act IV-of.1897 includes the grantees of a rent free inam in a 
Zamindari”” l uae 
,: Clause (3) referred to runs thus :— 


“The amount so apportioned shall be recoverable . by the 
proprietor from the tenants concerned in'the.same maaner ‘as 
if it were-an arrear of rent due by a tenant to his landlord.” .. 

It will beseen that the clause contains: the words “tenants!’ 
-and “tenant.” . The reference.speaks of “tenant ” : but I feel 
no doubt ve the word'of' which, our interpretation is) désired 
is the word “ tenants’: preceding the word “ concerned.” -+> 

On general principles should much like to adopt Spencer, 
.J.’s interpretation., There is no reason ‘why’: the holder !ofia 
rent free Inam ‘should not contribute equally. with ‘his netgh- 
bour, a ryot paying rent, to the cost of the survey, which is for 
‘the benefit of both. And S. 10 which gowerns the case of 
‘Government land, and speaks of the registered’ holder would 
apparently affect Inamdar equally with the ryot. But we‘have 
to; interpret the section .as it.stands: and: am a 
forced to the other view... i. 7 a. Het eS 
san Jt is not pf.much use referring to other-Acts in which the 
(term tenant.is defined :.we have'not. beén referred tè any! Act 
in-whichsthe word.) tenant).is :uséd.’ without? special: definition’ 
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and in which it has been held to .cover a person who; is ‘not 
liable to pay rent. Nor do I feel justified in placing ‘much 
reliance on English definitions.. What seems to-me an'insuper- 
able ‘obstacle to.the acceptance of the broad interpretation 
favoured by Spencer, J. 1s the occurrence of the word “tenant” 
near the end of the clause. Here it clearly) means a- person 
“who holds land subject to-the payment of rent: ‘and I find it 
impossible to hold that the Legislature used the word ‘tehant 
(or tenants) in two different senses in.the same clause and in 
such close juxtaposition. 

“No. .dqubt the charges have to be a under R 
-(1) of the section among all the lands surveyed : but it does not 
follow ‘that a share is recoverable: in each case: and-it is only 
„clause (3) which makes it recoverable under the Act. © | 

As the learned vakil for Respondent points out, a provision 
of law forthe recovery of money has to be strictly construed. 
I. must. answer the ‘question in the negative-—merely «adding 
that it is worth consideration whether the Act. should not: be 
amended. in this respect. i 

u Kumaraswami Sastri, J.:—I agree. The word ' Aasai 

ordinarily means a person who holds lands or buildings: of 
another in consideration of' a premium paid on rént either in 
money, Kind or service: So far as I am aware thissis thé sense 
in which the term is used in both the local and imperial Acts. 
Wherever a different or exteaded meaning is intended the 
legislature has taken ‘care to define ‘the word tenant so as to 
make it capable of including persons.who in the popular ‘sense 
‘would not be called*tenants or who hold lands’ absolufely. Far 
example.in the Locak Boards Act (Madras ‘Act V of 1884) 
tenant, is defined as including “all persons who: whether perso- 
nally or by an agent occupy land under a’ landholder:or an 
intermediate landholder and whether or-not. they - pay rent to 
such landholder or intermediate landholder ; as «the ¡case may 
be.” - This 1s so far as I am aware the only. Madras Act-where 
the word tenant is used. in a wide sense so as to include persons’ 
‘not paying-rent. In the Transfer of ` Property - Act, the Rent 
Recovery Act, and the Estates Land Act, tenancy a the 
holding of land on payment of rent- or premium, ; n oi hov. n 

I do not think it can be-said-that, .a grantee, ofi arent free 


inam, js a tenant of the Zamindar: - He is the owner: for all 
realia preposes. and. it will be. doing D to the: -plain 


ro sO a 
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X, 


meaning: of the word ‘tenant’ ‘to say that ‘he is a! tenant.of the 
owner Of thé estate. r 

voi [do snot think that the English .law asto land aus 
affords much help in construing the word tenant in Indian 
Enactments. Even an absolute owner of landis spoken of as 
a tenant ın fee simple. It would I think lead to man¥ anoma- 
lies if we were to hold that every, grantee of landiin India is a 
tenant and.it as clear-that the legislature in dealing with land- 
lords, and tenants, did not ordinarily. depart from the ordinary 
and-popular,-meaning of the word tenant., 

zo. It-has ‘been argiied that the survey of the esate by the 
4emindar under-the provisions of the Survey and Boundaries 
Act benefitted the jnamdar just as much asthe tenants and 
there is no reason for-making the tenant liable to bear a share 
of- the expense and not the inamdar. This is a goad reason for 
the legislature making the inamdar liable by a definition similar 
to.that‘in the Local Boards Act of 1884 which was before the 
legislature.when it passed the Survey and Boundaries Act in 
1897 or for a provision similar to the Bengal Survey Act of 
1875 where rent free lands.are to be deemed to form part of 
the tenure within the local boundaries of which they are includ- 
ed. :It ıs arule' of construction that ordinary terms and 
expressions are to be.construed as they are understood in 
common language and that the obvious and, popular meaning 
of the language should as a general rule be followed, and that 
statutes imposing a burden ought.:to be strictly construed. I 
-do notithimk:it is, a sufficient reason to give-the word tenant an 
extended sense simply because a person would otherwise escape 
a liability especially when the. legislature has in other enact: 
ments passed prior. to the Surveys.Act taken care to make.such 
persons diable. by using apt. words. Itisa question for the 
legislatiire whether the Act should not be amended. 

' Turning to the section itself clauses l and 2 provide for 
the appoitionment among the lands which‘have been surveyed 
the- whole or any specified portion of the cost-of ‘such survey 
and clause ò enacts that “the amount so apportioned shall be 
recoverable by the proprietor*from the tenants concerned in 
the same manner as if.it were an arrear of rent due by a tenant 
to: his-landlord.”’ The objett- was to enablé the landlord to 
‘take advantage of the remedies open to him for the > Tecoyery of 
rent and the clause contemplates cases’ where rent is payable by 
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the party. liable.. The word tenant in the latter portion of-the 
sentence means a person who pays rent to the landlord and 
there is no reason to. give the. word tenant ‘occurting a few 
words before a different meaning. | ae 

- I would answer this question referred to-us in the negative. 

Odgers, J.:—I agree. The question referred to us is whe- 
ther the word'tenant in S. 20 (3) of Madras ‘Act IV of 1897 
includes the grantee of arent free inam in a Zemindari. The 
reference is the ‘result of a difference of opinion between 
Spencer and Ramesam, JJ. The clause runs thus :—“The 
amount so apportioned shall be recoverable by the proprietor 
from the tenants concerned in the same manner as if it were an 
arrear of rent due by a tenant to his landlord”. Spencer, J. 
held that the word “tenant” in the clause-.in question had a 
wider meaning than “lessee” and corresponds to an occupier 
under any title on the analogy of the use of the word in 
English Law in combinations such as ‘tenant in fee’, ‘tenant 
for life’, ‘tenant for years’, ‘Joint. tenant’ etc. The learned 
Judge draws attention to the definition of tenant in the Local 
Boards Act S. 3 (xxvii), Madras Act V of 1884 where it rnc lu- 
des all persons who occupy land under a landholder or an 
intermediate landholder, and whether or not they pay rent to 
guch landholder or intermediate landholder. Reference may 
also be made to Ss. 64 (ii) and 73 (third clause) of the same Act. 
It is however to be noted that S, 3 begins thus. “In this Act 
unless-there is something repugnant to the subject or context” ; 
the definition is therefore confined to the Act. In the Bbagal 
Survey Act (V of 1875) S. 17 itis enacted that™‘all lands held 
without payment of rent, not being entered on the Collector’s 
Register of revenue—free tenures of the district, shall, for the. 
purposes of this Act, be deemed to form apart of the tenure 
within the local boundaries:of which they may be inéluded’”, 
This does not define tenant and restricts the above definition 
to the purposes of the Act. It does not appear to me that any 
positive inference can be drawn from the provisions of other 
Acts on distinct subjects. No instance occurs to. me and none 
was quoted at the bar of the usesin Indian enactments af the 
word ‘tenant’ -in the English real property sense—a sense 
derived from the history of the development of ,tenure in the 
feudal law ‘which gradually displaced the old alodial holdings. 
‘In this case ‘there is admittedly no relationship-of. landjord ang 
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tenant and- it was not argued that the-inamdar holds of or from 
the proprietor in any manner. For the appellant reliance was 
placed that the first two clauses of ‘S. 20 of Act IV of 1897 
throw the incidence of the ‘cost on the lands not on the indis 


‘vidual who is to pay and who is only referred toein the third: 


clause. 

There seems no .reason either in law or equity E a 
holder of a free inam should not for the purposes of th: Act 
be exactly in the same position as a tenant paying rent, but we 
can only interpret the language of the legislature as we find jt. 
On the other hand the use of the word ‘tenants” apd a ‘tenant’ 
within a line of each other in the same clause’ is pointed to as 
suggesting the improbability of the same word being used in 
“two different meanings, It 1s possible of course to say that the 
latter use of the word is not only illustrative of the manner in 
which the charge is.to be recovered from the individual con- 
cerned; if so, the collocation is to say the least unfortunate 
and in thie absence of authority as to the use of the word 
‘tenant’ in Indian Enactments in the English Law sense, I must 
reluctantly hold that the word ‘tenants’ is confined to those 
who pay rent to the proprietor. I would therefore answer the 
refefence in the negative. 

l oReferencé answered in the negative Pètition dismissed. 
OA; S. ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SADASIVA IYEReAND MR. JUSTICE 
SPENCER. : 


Doorvas, J. Subbayyar and pele _ Appellants" (Defendants.) 
v. a 
The Firm of K. M. a iyer 
and son, Madura, by managing 
partner K. M. S. R. EPR 


lyer . Respondents shanty ) 

Evidence Pe ae 92—Absolute unconditional written promtisc—Contempor- 
ancous agreement having the effeat of conve ting it into a conditional defeastble 
one—Oral evidence of —Adinisstbility.e - 

. The appellants contracted to purchase from the Respondents 50 bales of yarn 
manufactured by the Madura Mills and actually took deliyery of 6 bales. Owing 
to'a fall in prices in the market the appellants were anwilling. to receive the 
rgmaining 44 balesson the terms agreed upon. The contract was thereupon can- 
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celled en-the, condition-that appellant paid Rs. 5,000, to the, respondents to make 
good: their losses upon their contract with the Mills “These Ra. 5,000 were includ- 
ed ih a target ‘gut bf Rs'%10,800 ‘which represented the’ aggregate’ amount’ found 
to'be owing by the-appell ints-to’the respondents’ on A settlemént/of -accountsy- and 
au unconditional promise to pay Rs 40,800 to ‘respondents prdér;-on demand 4yas 
written in the appellant's ledger kept by the respondents, and was signed by the 
appellant aaa a suit based Ou the accounts, Aeld, that’ oral evidence “was inadmia- 
sible of a coutempdraneous agreement that, in the eveut of the Mills consentirà 
O cance] their, contract with jhe respondents, the appellants should: ber excused 
from liability to pay Rs. 5,000 „to. the respondents Such an agreement would 
have the effect of converting me abanlite unconditional promise into a ‘conditioral 
defeasible one Ao, i 


“e Appeal against the decree of the ‘Court’ of the Subordinate 
Judge of ‘M&dura in Original Suit No. 66 of 1919. 
| C. Vi Ananthakrishna Aiyar for appellants. 

V. V. Sreenivasa Aiyangar and 'T. Krishiwaswaa ; “Aiyangar. 


saa 


1 i i 


for respondent. 

The Ceurt delivered the following 

Judgments :—Spencer, J. :—The appellants, who belong 't fo 
a trading family, contracted to purchase from the respondents, 
a similar firm, 50 bales of'yarn manufactured by the Madura 
Mills ahd‘ actually took delivery of 6 bales. Owing to a fall in 
prices in the market the appellants were unwilling: to receive 
the remaining 44 bales on the terms agreed upon. The còr- 
tract was thereupon cancelled on the condition that appellants 
pdid Rs. 5,000 to the respondents fo make good their losses 
upon their contsact with the Mills, These Rs. 5,000 were in- 
cluded in a larger sum of Rs. 10,800 which represented the 
aggregate amount found to be owing by the appellants to’ the 
respondents on a settlement of accounts made on February 2nd 
1919, and an unconditional promise to pay Rs. 10,800, to 
respondents’;order.on.flemand was written in the appellant’s 
ledger. (Ex. A.) kept by the a aee and was ene oe the 
appellants. share, “ee 

At the trial in the Sub Court the Sodai soneh! to 
prove by oral evidence that there was a contemporaneous 
agreement, that in the event of the Mills consenting to ‘cancel 
their contract'with the respondents, ‘the appellants should be 
excused from their liability to pay Rs. 5000 to fhe respondents. | 

The Subordinate Judge refused to admit such evidénce, 
holding that to doso would be tantamourft to admitting parol 
evidence of an agreement in- .defeasance of the written contract’ 
contained in, Ex. A which. wasan unconditional. -contraet to 


pay Rs. 5,000 on demand. i 
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‘'  He:held that the evidencé’ sought to be admitted was made 
inadmissible by S. 92 of the Indian Evidence Act.: He further 
‘held that the letter (Ex. II) written on the:same date as the 
promise to. ‘payin Ex, A did not amount to-a:written Bere men 
varying the terms of the first agreement. '. o e giii 


. Mt. ‘Ananthakrishna Iyer: argued | that the evidence that 
was. excluded was evidence of a separate oral agreement as to"! a 
‘matter on which Ex, A was’silent and which was not inconisis- 
tent with its terms. He drew our attention ‘to’ the case of 
Matabhoy Mulla ‘Essabhoy v: Muljt ‘Haridas las being an in- 
stance of the application of’proviso (2) of S. 92. ‘Their Lord- 
ships’ of the Privy Council in’ that case went into’ the evidence 
observing that it would not’ be Satisfactory’ to' decide against 
the defendant on'a view whith might have beén obviated by a 
mere’ amefdment of the pleadings. ‘So in ‘this. case | have 
considered whether if the respondents’ suit had not been based 
on the accounts‘but had been brought to recover damages on 
account of the appellant’s breach of contract in respect of the 
44 bales which they refused to receive,'it would have been open 
to‘them to plead 1n. mitigation of ‘the damages due upon their 
breach’ of ‘contract that the respondents’had not suffered’ to the 
extent claimed by them owing to the Madura Mills + having 
excused them from their lability to receive the remaining bales 
from the! Mills:. After full consideration.:‘J haxe come--to the 
conclusion that the result wotld be the: same, © When the pro- 
mise in: Ex. A to pay Rs.. 10,800 to respondents’ order on 
demand: was signed, there was an. unconditiomal agreement to 
pay-Rs, 5000 as liquidated damages: for the: cancellation of the 
oder for the remaining 44 bales. : No doĝbt Ex. A is not a very 
formal .document and there: are no calculations ~to show. how 
‘the figure-Rs. 5000 was arrived at. But on-the strength of the 
promise to pay- ‘on demand, the respondents might have called 
on the appellants to pay the sum of Rs. 10,800 the next minute 
after they had signed, Ex. A, and it,would. then have been in- 
consistent with the unconditional nature of that promise to set 
-upa contempordneous undertaking that the respondent, would 
repay the sum of Rs. 5000 pait as compensation in the event of 


of the Mills allowing: them to countermand their order, as to 


do_so would be to destroy the finality of. the. -settlgment - then 
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made which was irrespective of the respondent's liability to the 
mills. In.the Respondents’ letter Ex. I there is no ‘acceptance 
of the proposal in Ex. II that the compensation should' be 
returned if the Mills were prepared to cancel the order for bales 
of quality Nos. 50 and 44. In Matabhoy Mulla Essabhoy v. 
Muli Haridas | the separate oral agreement that themoney paid 
on December 23rd 1907 should be treated as a prepayment in 
lieu of the advance due on January 30th 1908, and that in 
satisfaction of the promissory note of December 23rd the payee 
should give the holder an acknowledgment of the receipt of the 
instalment due on the later date was held to be an- agreement 
which could be proved under proviso (2) to S. 92. There the 
oral agreement was quite distinct from the agreement under 
the promissory note and not inconsistent with it. The facts of 
the case before us are more analogous to those in Hitchings 
and Choulthurst Company v. Northern Leather Company of 
America and Doushkess ? where Bailhache, J. held that an oral 
agreement that the defendant would not pay if the goods 
supplied to his Company should be unequal to sanıple was an 
agreement in defeasance of the contract to pay contained in the 
promissory note, and evidence to prove it was inadmissible. 


_In.Ramjibun Serowgy v. Oghore Nath Chutterjee 3 there 
was an attempt to set up an oral agreement restficting, the 
absolutë engagement in a promissory note to pay on demand 
and to bring it under proviso (3)* which relates to agreements 
constituting a condition precedent to the attaching of an 
gpligation under the contract, and it was ruled out as being an 
agreement to postpone the legal obligation .to —— a 
promise which was ab8olute in its terms. 


Although the alleged agreemet in the present” case a to 
enforce the absolute promise to pay on ,demand is-*not put 
forward .as.a condition precedent to the attaching of the obli- 
gation to pay, it is an agreement which would have the ‘effect 
of:converting an absolute unconditional promise into a condi- 
tional defeasible one. ` : 


"The other cases cited in the arguments ‘are not , of puch 
assitance. Goseti Subba Rao v. Varigonda Narasimhan + is an 
authority on theapplication of previso (4). Jnanendra Mohan 
SEPSE I E E E S 


1. (1915) t L. R. 89 Bom. 399. 2. (19H) 8 K.*B' 907. 
a (1897) Jr L- R, 25 Cal, 40) > ~ An £1903) D Ņ R. 27 Mad. 368, 
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Chowdhtry ¥. Gopal Das Chowdhury ' is an authority on S. 9. 
Kamala Sahai v. Babu Nundan Mian ? deals with an agreement 
dehors S. 92 altogether, as it provided for: the .discharge, of a 
debt secured by a mortgage deed by means of putting the, mort- 
gagee in possession and letting him enjoy the profits of the 
mortgaged property. Jagainand Misser v. Nergan Singh® simply 
laid down that evidence pf part: performance of a contract 
hegatived a plea that there was an oral ‘agreement constituting 

a'condition precedent to the contratt becoming enforceable, - 
I think that the appellants! contentions are not acceptable 

and that the appeal should be dismissed wath costs, E 
'  Sadasiwa Iyer, J. :—1 entirely agree both with the conclu- 
„sion of my learned brother and with his reasons for ane at 

‘that-conclusion.. 

Ai. Ve Appeal dismissed. 

IN THE HIGH COURT € OF JUDICATURE AT MADRAS.. 
| PRESENT — MR. Justice OLDFIELD AND MR. JUSTICE 


1 f i 


. Appellants * and Petitioners( Plain- 
tiffs ‘and defendants to 4). 


RaMissaw., 
Cc. ' Kuppuswami Muda- 
liar and others 


A 
Y. Subramaniyam Chettiar Respondents ın the appeal 
and othdts ` (Plaintiffs and defendants 


, 5 and 6). > r 

í 1 p? ' 

; C, P. C. 0.140, R 1; S. 92—Schemè Surt for temple— ONIE I T 
pending a ET prayer for removal of MUG EE A PEOI 


ed by Temple Commiitee—Effect. 
"+ Ina sujt under §. 92 C. P. C., though there 1s no eee remove the trustee, 


the Court bas power to supersede him and appoint a receiver during the pendency 
‘of the suit; notwithstand'ng tbat the trustee was appeinted Manager by the Temple 


Committee and was only removeable after regular enquiry. 

Appeal agairist-the order dated 30th April 1921 of the 
Court of the Subordihate Judge of Madura in.I. A. No. 180 of 
1921 in O. S. No. 63 of 1921 and Petition: praying that in the 
‘circumstances stated in the affidavit. fled therewith the High 
Court. will be pleased to pass orders directing that further pro- 
‘ceedings’ in the matter‘of the appointment of receiver in O, S, 
No. 63 of 1921. orù thë file of the-court of the Subordinate 

SSS TAS AO, No, 906 bf 1921 and C: M.P. No, 1408 of T921. | 17 
D RAI ya Ae LTG Angust 1921.: ae a foie 


(1901) 8 Cal, W N. 928. ~ 2 (1908) -1F CET 39. 
a a, (1881) LIL- R'6 Cal. 433, , 


* R—69 
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barayalu 
Iyer and 

son, 
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Kuppaswam: Judge of Madura be stayed pending disposal of Civil Mıscèl- 
Í oe Janeous Appeal No. 206 of 1921, preferred to the High Court 
ay against the order: appointing receiver in the said O. S. No, 63 
Chettiar of 1921. 
R T. Raygachariar, T. V. Goraanan Budai and T. 
Nallasıfan Pillai for appellants. e 
B T. R. Venkatrama Sastriar, K. V. Krishnaswamı Atyar, 
4. Krisknaswami Alyar, N. Swaminatha Aiyar, K. Rajah Atyar, 
K.-Balasubramania Iyer," T. M. Ramaswami Aiyar and 
V, . -Ramaswami Aiyar for respondents., 


‘The Court delivered the following ! 
Oldfield, J. € Judgments :—Oldfield, J.:—We have. heard aai at 
considerable length- on the'facts and law involved in this 
appeal. But, as the majority of the issues raised will. requite 
consideration at the trial of the suit by the Lower. oe we 
enter on no detailed discussion of them. ~ 1, 
viiTheire is, we think, no doubt that the Lower count had 
power to supersede 1st defendant, notwithstanding that he was 
appointed Manager by the temple Committee and was ọnly 
removeable after regular enquiry. Such action was approved 
in Veeragava Thatha chariar v. Krishnaswami Thatha chartar i 
‘in similar. circumstances against a trustee and manager, "who 
was no doubt hereditary but who also would be removable only 
in the same way. ps 
As regards ‘the facts we have been taken carefully through 
the history ‘of Ist defendant’s incumbency and in particular of 
the last ten days, during which the important Chithrai festival 
‘should have been cefebrated, and in our opinjdn it is just-and . 
„convenient in. the interests of the public, whom the plaintiffs 
represent, and of the ‘institution that the immediate manage- 
ment. should’ be in other hands, and, should, so far as the 
‘circumstancés permit, be under the supervision and Control of 
‘tHe Court: during the pendency of the suit. 
1. . We therefore: dismiss the appeal and the dadi peti- 
tion, except that we add to the lower Court’s order appealed 
against the provision already made: in, our order , of, 1lthe May 
392r oniC.:M. P. No. 1618 ef -1921 for the maintenance, 
‘subject to: the Receiver’s right and duty to consult the Court, 
à - when necessary, @f his cece to'the Temple Committee. 
we (1910) 20 M. p 7.638. O T 
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=` Appellants will pay réspondents’ costs in the appeal. 

Ramesam, J.:—I agree. The case in Veeraragava Thatha- 
-chariar v, Krishnaswami Thathachartar } shows that in a suit 
under S, 92 of the Code of Civil Procedure though there is no 
prayer to remove a trustee, a receiver might be apfpojnted dur- 
ing the pendency of the suit. The reason is, that, in this class 
of suits, it isnot merely the defendants’ rights that are the 
Subject of consideration by the Courts but the interests of a 
public institution of far greater importance than the defendants’ 
tights. It may be that the power -of a temple committee «to 
‘remove a trustee appointed by them ts limited bet it does not 
follow that a court’s powers over the trustee are similarly 
fettered, Havıng regard to all the facts placed fully before us, 
| concur with my Jearned brother in thinking that the receiver 
should continue to be in charge of the institution till the suit is 
disposed of. I agree with the order of my learned brother, 

A. S. V. 


à 
EE e E 


INTHE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 


RAMESAM, 
S. N. Ragunathaswamy lyengar `“ 
and others: sine Appellants * (Defendants) 
v. š E 
S. Gopau Rao and others ¢.. Respondents (Plaintiffs.) 


Civil Pretedure Code, Ss. 47 and 50—Execution sale—Irvregujarity—N ullity 
+ Legal representative not brought or record —Mor (gage syt! cffecton tights of 
puisne morlgiges. ° | - , 


<- Where a puisne mortgagee, being a party to a suit on a prisr mortgage 
allows a decree to be passed directing the gale of the Properties free ot hig mort- 
gage, a'sale duly and properly held in execulion of the decree extinguishes the 
pursne mortgage and nerther the puisne mongizee nor his represeutatives can 
enf rce it subsequently. = ' r ; 

Sri Gopal v. Prith: Seugh (2) Referred to. 


If in the case aforesaid, the properties are sold in execution of the prior 
mortgagee’s decree without bringing on record any body, as the legal representa- 
tative of the puisne mortgagee who died subsequent to the order absolute and 
before the sale, the execution sale does not affect the rights of punisne mortgagee 
As against the legal representatives of the puisne mortgagee the executiono:sale is 
void and they can sue to enforce the mortgage without setting aside the execution 


sale, -` . i 


' -Cases on the poiat reviewed, * ` 7 
` e * Appeal No. 377 of 1919. : 31st August, 1921. 
1. (#919) 20 M. L J. 638. 3, (1902) I L R. 24 AJl 419, 
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Appeal againsi the decree of the Court of ther Femporary 
Subordinate Judge of Salem in O. S. No.9 of 1919. 
T. Rangachariar, K. Bhashyam Atyangar and” N: C, Jia 
basil genchon for 10 and I1-appellants. © ‘ 
T. Nar&tsimha ‘Atyangar and A, Gamesa Ayar for- tst 
respondent. i 
The Court delivered the following 


Judgmeats :—O0Oldfield; Je: —I agree with the judgment abóut 
o be delivered and have nothing to add, to it. 


Ramesan, J :-—The suit out of which this appeal arises was 
brought on foot of a mortgage-deed dated 3-11-1896 for the 
recovery of the mortgage amount, by an assignee, from the heir 
of the mortgagee, Ayyasam: Pillai. The main defence is that 
the mortgage was extinguished by reason of the decree-in O, 
S. No. 11 of 1898 and the proceedings in its execution., That 
suit’ was based on a prior mortgage dated 17-3-1896 and 


_Ayyasami was the Sth defendant therein. In his written state- 


ment (Ex. V c) he stated that he had no objection to the pass- 
ing of a decree and prayed that the balance, after selling the 
property and paying off the amount due to the plaintiff might 
be paid towards his mortgage. The other defendants in “that 
case originally contested the’ suit but ` Aftërwards™ filed a 
compromise petition {Ex. C) by which the amount to be 
decreed was determined and a „compromise decree (Ex. D) 
was passed, The learned vakil for the respondent ‘argued 
that Ayyasamr was not a‘‘party to that decree.,, I cannot 
agree to this cdhtettion. His name appears in the, caus¢ 
title of the. decree and the court was not even.asked tọ strike 
his name out of the record. The suit cannot: be: regarded as 
still pending so far as he is concerned nor can it be said that 
it was dismissed as against him. “It follows therefore’ ‘that the 
decree directing the sale of the properties without reserving his 
right (i.e.) free of his mortgage (Viae Sr: Gopal. v. Pirihi Singh 1) 
is a decree affecting him. and-is binding on him." k duly exe- 
cuted, it ougħt to extinguish ‘his mortgage. =. l; 

_ The property was sold on 9th July 1904 . (EX. Vi): ; some 
time-before the sale, (1.e.) on 6-1-1904., Ayyaswanñi died, and 
his legal representatives were not brought on record, . In these 
circumstanees, the Subordinate Judge held that, the sale, could 
~ t l ig (1902) 1, L. R. 24° All. 429 (P.C) ~ - R 
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not affect his interest. It is contended for-the- appellants that 
Ayyasami was a pro forma defendant and cannot be regarded 
as..a judgment-debtor and it was not necessary that his legal 
representatives should be .brought on the record. This con- 
tention is, inconsistent with the main plea. that hewas a party 
to the decree and his mortgage, was therefore extirfguished. 
A second mortgagee. when-impleaded in a prior, mortgagee’s 
suit is not a pro forma defendant. He can redeem the earlier 
mortgage, by paying up the decree amount at any time before 
the sale. He can apply to set aside the sale under O. 21, 
R. 89 or 90. He can apply that the balance of the sale pro- 
| ceeds after, discharging the prior. mortgagee’s dues may be paid 
to him, Though it is true that, what was mortgaged to the 
plaintiff i in that suit was the mortgagor’s property as it stood 
on 17-3-1896 and therefore, the plaintiff could get the property 
sold free of subsequent encumbrances the plainfiff could do 
this .only by a properly constituted suit and proceedings in 
execution ie., by impleading the puisne mortgagee or his repre- 
sentatives ad the interest of the mortgagor which the prior 
mortgagee would then be entitled to sell may be said to 
comprise, at the time of the sale, the interest of the subse- 
quent mortgagees and.the mortgagor's equity of redemption. | 
am therefqre of opinion that ee was a judgment debtor 
in O. S. No, 11 of 1898. a a Me. ae, 2 
It is next contended that the PA iS. iot a mdi Lf 18 

said (1) thatthe proceedings in the execution -of- a- mortgage 
decree after the order for sale is passed (and, the - proceedings 
ithe executicn-of. a money decree after the : “order for attach- 
ment is made) are administrative and (2} that the irregularity in 
not bringing the legal representatives of. the judgment-debtor 
on the, record will only make the sale voidable and as it had 
not been set aside within thirty days of -the sale (Article 166 
Limitation Act) or, within one year (Art. 12) the .sale-stands, 
not being a nullity. It may .be that some proceedings in execu- 
tion after an order for sale is made.do not amount to the 
é determination of any question within- S..47. of. the Code 
of Givil’ Procedure, 1908” so as to amount toʻa > decree, for the 
purpose of being appealed against (See . Sivagami Achi v. 
Subramaniya Iyer 1, and may be said to be “administrative” as 
‘apposed to -“-adjudicating’” in the sense that fhéy do not 
2 1. (1903) I. L R, 27 Mad. 269 (F. B.) 
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adjudicate a right but carry out some'prior order, ` but they are 
none the less judicial proceedings in the sense that they: are 
the proceedings .of a: court of justice and nol of an executive 
authority. and if not legally carried out, may be materially 
defective, This leads me to the next question as to the nature 
and effétt of the defect in the proceedings.. 


'. S. 50 of the Civil Procedure Code(corresponding to S. 234 
of the old Code) lays dowp that “ Where-a judgment debtor 
dies before the decree has been fully satisfied the holder of the 
decree ‘may apply to the court which passed it to execute the 
same'againat the legal representative of the deceased.” It 1s 
ODNIO that the word ‘ may’ in this section is equivalent to - 

‘shall’, for except in the sense that the decree-holdér may, 
if he: doo drop the execution altogether, there is no option 
left to ‘him and it is imperative on him to follow the procedure 
enjoined by the section, if-he desires further execution.’ As it 
is opposed to all-notions of justice to allow- legal proceedings 
to be taken against an estate without there being some person 
in:the record to represent the estate, one ‘would suppose that 
such proceedings rn execution taken ‘without having~the legal 
representatives of a deceased judgment-debtor -on -the~ récord 
are void and do: not amount to a mere irregularity. It iš 
difficult to see how, for this purpose, any distinctien can ‘be 
drawn between the case of a judgment-debtor’s death’ before 
the order for safe is passed and the case of a death after the 
order, The estate has to be represented on the record. by some 
one interested in waiching the proceedings .until the sale is 
confirmed, 1 will nw examine the cases.on the'point. 3 


The case of Mallikarjun v. Narahari was very much 
relied on for the appellants but in my opinion does -not help 
them. In that case the procedure laid down: bythe Gode was 
followed. An application was made to bring’ the legal- repre- 
sentatives of the deceased judgment-debtor on the record. The 
court received the application and did: issue notice to the 


‘party named as the heir. “He contended that he was not’ the 


right person, but the court, having received his® protest decid- 
ed that he was the night person,* and: so proceeded - with the 
execution, In so doing the court was éxercising- its. jurisdic- 
tion. „It made a sad mustake, it is frue ; but a court has juris- 


eI: Te 
E o I, (1900) I. L. R 25, Bom 337, PQ o a 
bd 
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diction: to decide. wrong as well‘as right” (Lord Hobhouse at 
page 347). These obser vations do-not apply to the case now 
before us., The procedure-laid down. by the Code was not 
followed-in this case. This is not therefore, the case of an 
erroneous decision, ruling,or exercise of discretion of the ‘judge 
ina matter-in which the court had: jurisdiction, °I think 
that the interest of Ayyasami was not represented in law or 
in fact i in the proceedings i in execution after 6—4—1904 and 
the sale of the property, so far as hfs interest was, sought to be 
affected by it, was therefore without jurisdiction and null and 
void (Vide Khatrajmal v. Daim ' which is a case of the decree 
being itself void). But there is no substance in, the distinction 
that; when the decree was duly. obtained against the deceased 
judgment debtor, the sale in execution after a decree without 
the-heir of the judgment-debtor properly on the record is not 
nullity, This is clear from the case of, Rashid Un-nissa v, 
Mohamad Ismail . Khan 2. Vide also Paidanna v. Lakshmi 
Narasimha 3 where ıt was' held that execution proceedings 
obtained against -a minor legal representative: of a deceased 
judgment-debtor without his being represented by; a proper 
guardian ad litem are void. A fortior, a sale.in execution 
carried out against a dead person (or no person) is void and 
should be yegarded a nullity and has not got tobe set aside, 
It seems to,me that the decisions of Indian High Courts prior. 
to 31 All. 572 (i. e.) (a) those in favour of the appellant such as 
Sheo Prasad v, Hira Lal + Abdur Aba v. Dhondu Bai > which 
while seeming to.disapprove of 12 All. 440 åre based finally on 
grounds not quite clear. and (b) decisions® like Ramaswami v, 
Bagiratht® and Krishnayya v. Uginissa Begum * (where 
Shephard,.J. said that it was not a case, of mere irregularity but 
the learned Judges in Leiters Patent Appeal described the defect 
asa material irregularity causing substantial injury) which are 
rightly commented on by Mr. Rangachari the learned vakil for 
the appellants, as inconclusive, are! not of. much value, But 
the -other Madras decisions cited before - ‘US DIB, Grovez v, 
Administrator k General 8 and Rayarappa Nambiar vy, 


3”, (1904) I. L. R.'82 Cal. 296, 315. (P C.)2, (1909) I, L. R. 31 All 572, 
`3. (1914) I. L.R. 38.Mad. 1076. o 4 (1889)1. L R..12 All. 440. 
« 5. (1894) IL. R. 19 Bom: 276, 6." (1883), Iy L- R6 Mad. 180." 
© & (9891)4. Ly R. 45 Mad, 399, 7—8. (1898) I. L, R, 22 Mad» 119, 
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Malikandi.Akath Mayan) are dicidedly against the:appellants. 

The language of the learned Judges in’these cases is clear and’ 
unambiguous. I agree with the remarks of Boddam. J. tn 22 
Mad. at p. 125 where he disagrees with I2 All. 440 (F. B.) It 
is Said that Art. 12 of Limitation Act was .not considered ‘in 
thosé cases as the matter “arose in execution ‘and not:in ‘a 
Separate suit. On the view taken by their Lordships in those cases 
viz., that the sale was a nullity, no such question could arise. 

I may-add that, if the sale in pursuance of an order for sale 
against the judgment-debtor (when living) is‘ not-a nullity but 
only voidabłe, -as contended by the appellants any attempt to set 
aside the sale must be made in execution and not by a regular 
Suit and no occasion for the application of Art. 12- can ‘arise. 

The cases in Narayana Kothan v. Kaliyanasundaram ® which 
Boddam, J. described in 22 Mad, 119 as supporting his view) 
Muhammad Rafi v. Muhammad Askarı 3 Seshagiri Row:v. 

Hanumantha Row + and Lala Ganpat'Lal v. Bindbaasni Prasad 
Narayan Singh 5’ are not cases of the’ judgment debtor's death 
and need not ‘be: considered. As'to‘the cases decided in 
Calcutta, in Net Lall Sahoo v. Shaikh Kareem Buse © the heirs 
were parties to the proceedings in execution. In Bepii' Behari 
Bara v. Sasi Bhusan Batta7 the sale was a sale under -thé 
Public Demands Recovery Act of the Bengal Code and'may 
perhaps*be distinguished on that ground. ‘But it must be 


admitted that the manner in which‘ the ‘Madras cases were. 


referred to at p. 768 supports the appellants. So'far as- ‘the 
teference to 22 Mad. 119 1s concertied, I would observe with 


great deference to the eminent Judges that decidéd' 18 C. W. Nẹ 


766 that, though Boddam, J. concludes by saying that the sale 
should -be. set aside, there-is no doubt as to ‘what the 'léarned 
Jiidges meant (Vide pp.:£23-1'25) ‘viz., that ‘ the sale should’ be 
declared void.’ In ‘Jagadish Bhaliachar i v. Bama’ Sundar: 
Dasyi 8 (case of a thoney decree) Richardson, J. ‘merely follows 
12° All. 440, 19 Bom: 276, 23 Cal. 686 and Shamsul Huda, J: 
was content: to follow-18 C. W. N. 766. ‘The decision in 
Mussamati Rukini.v- Jodha Singh ® might be also “described as 
1, (1914), 26 M. L. J. 267. . °2. (1895) I. L. R, 19 Mad, 219,., 
, 3. (1916) 87 I `C. 433, 
4, (1913) + LI R. 89 Mad. 1031 and C. M. S. A. No. 34 of 1990, 
« (1920) 39 M. Lif f08; DO 6. (1896) I: L. RK. 38 Cal. '686. ` 
Si 518 Ç. „W.N. T88. a 8; (1019).25 Ç. W. Pi 608: z 
9, (1913) 19 T? Ç, 190. 
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inconclusive ‘but for the manner in which Malkarjan -v: 


Narhari 1 was distinguished by the. learned Judges. . In | my 


opinion, Matharjun V. Narahari might have been distinguished: 


on the! ground that'it was not, whereas the ‘case before their 
Lordships, was a case of nullity. s 


The distinction made between ån Application fr attach- 
ment and an application for sale in Sita Ramayya v. Gopala- 
krishnamma 2 in the course of eapplying the decision in 
Raghunath Das v. Sundara Dos Khatri 3 (a decision on O. 21 
R. 22) cannot help the appellants. The application there-was 
made against judgment debtor himself and no quéstion arose 
as to the effect of S. 50 Civil Procedure Code which would 
certainly cover even all applications in execution after attach- 
ment, I therefore hold that the execution of the decree in O. 


S. No. 1f of 98 not being carried out so as to affect Aiyyasami’ S . 


interest, his mortgage i is not extinguished, 

The only other question is whether the payment of Rs; 
250 on 15-2-04 is true. The evidence is all one way and I 
accept the finding of the Court below. The suit is therefore 
not barred, . l 

In the result, the appeal fails and is dismissed with costs. 

There is a memorandum of objections by the plaintiff. He 


objects to those portions of the judgment and decree which | 
direct that the plaintiff should execute an indethnity bond for. 


Rs, 3775, to be answerable to the reversioners of Ayyasami on 
the death of the 8th defendant. The ‘reversioners are not 
parties to the suit, Ido not think that the directions for the 
benefit of the absentee reversioners is jystified. I agree with 
tbe plaintiff's contention ‘and allow his cross objections with 
costs and direct that cl. (3) of the decree should be deleted. 

' Time for redempfion is extended to.28-2-1922. 





AAV. V. 
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e 
e í i cas 
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IN THE HIGH COURT., OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE: OLDFIELD .AND.MR, JUSTICE. 


RAMESAM, 


Obilisetti Venkata Kristnaiah . Appellant * (1st Deft.) E 


e V. 


Atyam Subbiah'and ‘others aii 2 Respondents (Plaintiff and 
defendants Nos 2 to 5). 


Hindu Gecin Jamily— Debts— Bors owing by jumor member—Trade—. 


Liability of other members, 


Where a junio: member of a joint Hindu family being in ss ebarde of a family 
borrows money%or-binding purposes, the other members of the family are hable 
to the creditor to the extent of,their shares inithe tamily properties. 


Ob: ter .—The actual borrower as well. as the manager of the joint, family - 


would also be personally liable for the-debt. 


Appeal against the decree of the Court of the Temporary . 


Subordinaté Judge of Ellore in O. S. No, 14 of 1919 (Original 
Suit No. 02 of 1918 on’ the file of the court of the Subordinate 
Judge of Elore). i 


K, V. Krishnaswami Aiyar for T. V. Muthukr ishna Iyer 
and V, Suryanarayana for the appellant. 

P. Narayanamurthi and P. Kamanna for, respondents, 

The Court delivered the following. | 

Judgments :— Oldfield, L —] agree with the judgment l be 
delivered by my Jearned brother and. have nothing to add. 

Ramesan, J. :—The plaintiff Sues as the assignee. of one, 
Nunna Venkataratnam. His case is that the defendant’s family, 
had, during the |ife- time of ther father Jagannadham, two 
Khatas with the said Venkataratnam (1) in which Venkatarat® 


nam ‘acted as a commission agent for the family and (2) the suit , 


transaction in which Venkataratnam and the defendant’s family 
were partners in paddy trade. In Venkataratnam’s aecounts, 
the first hata stood in the name of their “father and manager 
and the second, in the name of the 2nd defendant. The 1st 
defendant contested the suit on the ground that the 2nd khata 
did not relate toa family transaction ; but the Subordinate 
Judge decreed in Plaintiff’s favour. The 1st defendant appeals. 
The only point argued for the appellant is that thee Ist 
defendant cannot be made liable in this suit, as there was 
no privity of contrgct between him and Venkataratnam even. 
* Appeal No, 121 oi 1920, . oe = §th September, 192P," ° 
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though the debt was a family debt and the 1st defendant may 
be liable to his brothers in a suit for contribution. 

The following facts may be taken as admitted or proved in 
the case. The defendants and their father wére living together 
asa joint’ family: until the father’s death which happened 
about the end of-1915 or very early in 1916. Shortly ‘after the 
father’s death, there was a partition between’ the brothers. The 
‘suit transaction commenced in 1908. The accounts were settled 
‘on 22-10-15 and it was found that'a sum of Rs. 36,496 and 
odd was due to Venkataratnam. This settlement appears bath in 
the account books of Venkataratnam and in the accounts of the 
Defendant’s family. In the former, at. was signed by the 4th de- 
fendant.(Ex. A.) The other transaction in the name of the 
father. which. is admitted to have been carried on for the family 
was settled on 15—10—tL5 and'it was found that Venkataratnam 
owed: Rs. 3721 and odd to the defendant’s family. This amount 
-was transferred to the suit account to the credit of the defen. 
dants on:'17—-1—I6, after the father’s death. The defendant’s 
family ledger contained both the khatas-Ex. B relating to the 
suit klata and C, relating to the admitted family kata, There 
are day books corresponding to the ledger. The ist defendant, 
while admitting that there are accounts kept by the family, says 
he never œred to look into them. He attended to the cul- 
tivation of the family lands ; while the 2nd defendaft, who 
was regarded by the father as a person of greater capacity 
than his brothers, looked after the famıly trade. The family 
had two shares in a rice mill-the shares standing in the 2nd 
defendant's name. The 2nd defendant settled the accounts 
relating to the dealings ‘of the family with one Pulavarti 
‘Venkanna.- He was also borrowing from the Madras Bank 
for the family purposes though all'the members executed a 
security bond in favour of the Bank. Not only did the 1st de- 
fendant not repudiate the transfer of the amount in his father’s 
khata to the suit khata but he adopted in Ex. D the result of 
the transfer as continued up to the date of the petition. In 
this: petition he admitted the suit debt as a family debt. The 
refesence in it, in the sertence ‘“ Until two years ago, Nunna 
Venkataratnam and we carried on paddy business jointly. There 
was loss to. the extent of Rs. 10,000 ‚for our share”— 
is okviously to the suit transactions and not tothe khata in 
Jagannadham’s name in which Venkataratnam was not a partner 
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but only a commission agent and which did not result ‘in a 
loss for the defendants, The irresistible inference is that the 
suit transactions was, from the beginning, one entered into on 
behalf of the family, being known to its manager, and carried 
on for its henefit—the understanding, from the begining, being 
that the*family will share in the profit or loss. It is not a case 
where a member carried on business separately, with his own 
funds, and for his own benefit and afterwards the family took 
upon itself, the debts he had incurred and hence, no question 
as to whether Ex. D amounts to a valid ratification in Jaw 
arises, (Vidg Keighley Maxsted and Co. v, Durant }), 

It seems to me that, where a debt was incurred on behalf 
of the family though only a single member, not being a manager, 
deals with the creditor, the creditor being igiorant of the fact 
that the single member was acting on behalf of the family 
a suit is maintainable against all the members. In such a case 
the single member is the agent of the manager (and some or all 
of the adult junior members). This is the basis of Subramania 


Aiyar, J's judgment in Krishna Aryar v. Krishnaswami Aiyar 2 


The dissenting judgments of Davies, J. (at pp. 601 and 607) 
were based on his view that the suit was based on the „note 
only. At. p. 601 he conceded that “had it been a bond’ that was 
sued on or had the suit been brought on the debt, of which 
the promissory note afforded evidence, other members of 
the first defendants’s: family might have been held liable as well 
as himself on the ground that the 1st defendant represent- 
ea them.” This sentence of Davies, J. gives the reply to 
the argument of Mr. K. V. Krishnaswami Aiyar the learned 
Vakil for the appellant who earnesly urged upon us the view 
that that decision proceeded on the ground that the 1st defen- 
dant in that case was the manager. He relied on the judgment 
of Sheppard, |. (at p. 605) and also referred to the following 
cases :—.Negendra Chandra Dey v. Amar Chandra Kundu 3 
Baisnab Chandra Deo ‘v. Ramdhan Dhor, 4 Puliikkavandy 
Ainbalan v. Periyakaruppa Kone ° Angad Singh v. Srinath Das ® 
Govinda Nai v. Nanu Menon? Nachippa Chetty v. Dakshina- 
murthy Servat 8 Chinnath Chetty w. Tikkaus Ramaswainy Chetly 9 


1, (L901) A C. 240. 2. (1899) I. L. R 23 Mad. 597 at p. 600. 
3. (1903) 7C WEN 725. 4. +(190u) 11 C. W. N. 139. 

5. (1908)%2 I. C. 263. ` 6. (1908) 3I. C. 403. 
7: (1914) M. W.N 782. 8.. (1915) M. W. N. 217. ni 7 


9. (1915) 8I L C 317. a ee 
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Ayyasami Pillai v. Guruswami Naicken 1 affirmed on L. P. 
A. in 32 M. L. J. 354. It is true that in some of these Krishna 
Ayyar v. Krishnaswamy Iyer 2 was referred to as a decision re- 
lating to the dealing by a manager. But, I am of opinion that 
Sheppard, J. was merely meeting the objection of Davies J that 
the suit was based on the note and not onthe deb? and did 
not intend to lay and particular emphasis on the word ‘manager’ 
used by him; When a.single member acts ın his own name 
but really as the agent of the man&ger, the case is one of an 
undisclosed principal and the manager is bound. So far, itis 
an application of the Law of agency. In so far as the marfager’s 
acts bind the whole family itis the application of the Hindu 
Law relating to the manager and involves no extention of the 
ordinary rules of Hindu Law. Thus, it is a case of a combined 
application of the Hindu Law and the Law of Agency and 
Involves no unjustifiable extension of either, In suĉh a case the 
contracting member, and (with reference to the first class of 
S. 231 of the Contract Act), the manager may be personally 
liable but not the other members.. This is the view taken in 
Krishna Iyer v, Krishnaswamy Iyer 2 where, certainly none of 
defendants 2 to 9, was the manager. I hold, therefore, that 
the ‘Ist defendant’s share in the joint family properties is liable 
(but not his separate properties or his person.) The decree 
will accordingly be modified. Subject to the modification the 

appeal is.dismissed, with costs of ist responderft. 
A, V.,V. Decree modtfied, 


—<<< 


IN THE HIGH COURT OF JUDICAPURE AT MADRAS. 








RAMESAN. 
P. S. Narayana Aiyar ` ... Appellanti * (3rd Defendant.) 
j v. e “4 i 
Biyari Bivi alias Kathun Bivi ... Respondents (Plaintiff and 
and others Defendants Nos. 1 and2.) 


C, P. Code, S, 64—Attachment—Prigate alienation — dward —Effect of— 
Mahomedan Law—Dower—Charge—Rıights of wife. 

‘A decree on an award of arbitrators given pending an attachment 1s not 
equivalent to a private transfer within the meaning of S, 64, C P.C., and bolds good 
agaist claims enforceable under the attachment. 

Under the Mabomedan law the lieo in respect of unpaid dower attaches to 
the property of*the husband in the possession ot his widow or divorced wife. 


* Appeal No. 184 of 1920. j Sth September, 1921. 
1. (916) 3 L.-W. 463. . . 3. (1899) 1.L.R, 23 Mad. 597. 


Venkata 
‘ristnaiah 


v. 
Atyam 
Subbiah, 


Ramesam, J. 


Narayana 
Alyar, 


vY. 
Bıyari Bivi 


Narayana 
Aiyat, 
+o. 
Biyari Bivi 


» 
ce 


558 THE MADRAS LAW JOURNAL REPORTS.  [VoL. xii. 


A wile whose marriage is subsisting cannot claim any such lien in respect of 
her dower. i 


Appeal against the Decree. of the court of the Temporary 
Subordinate. Judge of Madura in O; S. No. 14 óf 1918 (Origi- 
nal Suit No. tli of 1917 on the file of the court. of the Subor- 
dinate Judge, Madura. 7 

‘The Hon. The Advocale-Gencral Instructed by Messrs. 
(Brightwell and Moresby) for appellants. 

K, Rajah Ayar, K, `S. Vaikuntam. Aryar and M. Krishna 
: Bharati for respondent. E 

The Cqurt delivered the following 

‘Judgment :—The -decision appealed against gives plaintiff 
a charge for two lakhs ofrupees on the ' properties - purchased 
by 3rd defendant, appellant, at a sale held in execution of Ist 
defendant’s money decree against 2nd defendant, after the dis- 
missal of plaintiff's claim. 

The nature and extent of Plaintiff's right over the proper- 
ties depends on the effect of a series of transactions originating 
in the hability of the 1st defendant, her husband, for mahar 
settled at £22,500 when their marriage took place in 1884. This 
liability is referred to ın Exs. E and F and ıs not disputed 
before us, although those documents are not registered and 
may not eflect the security for its satisfaction, ‘to which they 
refer, This attempt to provide security was due to 2nd defen- 
dant becoming indebted ; and in 4909 he further gave Ex. A, 
undertaking (l) to repay to Plaintiff a loan taken for the dis- 
charge of his debts, within five years from the income of the 
properties, which had fallen to him as his share under the 
partition, Ex. G, and (2) to sell her at the end of five years 
those properties for two lakhs of the mahar debt or to give her 
possession thereof, apparently as security for that sum. This 
document also was unregistered and therefore was valid only as 
an agreement to sell. On this the loan was, as Exs, H series 
and K show advanced ; but nothing was done in pursuance of 
the provision for sale or delivery and on 11th December 1914 
the properties were attached hy 1st defendant® 2nd defendant 
however ın defiance of his obligations under Ex. A and the 
attachment gave a lease for three years, Hx, B, for an advanced 
rent of Rs. 7,500 fg P. W, 1 and another ; and thie was follow- 
ed within t¥o months by a reference onthe part of plajntiff 


and 2nd defendant to arbitrators of the differences,’ which 
d 


© 
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according to the muchilika, Ex. J, had arisen between them, the 
arbitration ending in an award, Ex, J-1 which was made a 
decree of Court, Ex, J-3. It is with the effect of. Ex, J-3 that 
we are soncenied: its, terms being that.(1) Znd defendant should 
within one month execute a sale-deed conveying to plaintiff the 
properties referred to in Ex. A or that in- case of his default. the 
court should execute one on his behalf, (2) he should ‘borrow 
Rs, 7,500 from plaintiff, repay the lessee under Ex B the 
amount received from him and thet put plaintiff in possession 
of the properties which, until he did so, should be charged 
with two lakhs of rupees for her benefit and (3) he should repay 
the plaintiff within two years another amount already borrowed 
on a pro-note. | | 

In pursuance of this the lease Ex. B was terminated and 
plaintiff alleges that she was put in possession of the properties, 
her claim, was made and dismissed, and 3rd defendant purchas- 
ed at the sale, which followed. In her suit plaintiff asked 
generally for a decree vacating the order on her claim and 
declaring that the properties were not liable to be sold. But 
the lower court refused the latter relief on the ground that she 
had not perfected her right by obtaining a sale-deed ; and it is 
not sliggested on her behalf that this refusal was Oak. The 
question is only whether the lower court was entitled to grant 
her a charge for two lakhs on the property. ° 

The charge it allowed wag not created by® Ex. A. which 
was unregistered, and therefore it must be supported, if at all 
as created by Ex. J-3. That decree was however pasSed after 
the attachment of the property ; and it 1s argued with reference 
to S. 64,, Civil Procedure Code, that, ag the award, which it 
embodied, resulted from the consent of plaintiff and 2nd 
defendant to a reference to arbitration, it, must be regarded 
as a private transfer af the property attached or, consistently 
with plaintiff’s case, of an interest in it and was void against 3rd 
defendant’s claim, which is enforceable under the attachment. It 
is not necessary to consider whether a‘decree embodying an 
award ‘car be so regarded, in case it is proved that the reference 
to arbitration was collusive and the whole proceedings a device 
to invest a private arrangement between the parties with the ap- 
pearaiice of a public adjudiéation. For, the learned practitioners 
who appear for 3rd defendant, have expressly disclaimed any 
intention to attack the lower court’s finding that the contrary was 
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the case. And'then in accordance with Qurban ‘Ali v.. Ashraf’ 
Aliland Kasi ‘Visvanatha Chettiar v; Ramaswami_ “A thitha’ 
Nadar ? the former being:a decision of a Full Bench and ‘pro- 
ceeding on general principle not’on any of the particular facts ' 
before the ceurt, we must hold that a decree such as Ex, J+3, 
which Benoa: an award is not a private transfer, which can 
be treated as void under S.-64. 


Plaintiff has however still to establish that the charge'she 
is claiming is created by Ex. J-3. The lower court held that 
she did so on the ground that,‘as her claim to two lakhs, as 
part of her Mahar was in fact accompanied by ,possession ‘OF 
the suit properties, she had under Makomeden Law a lien on 
them and a right to retain possession until that Mahar debt. 
was discharged. It referred in support of this to Mulla’s 
principles of Mahomedan Law, 4th Edition, Rr. 206, 207 and 
before us, the dictum of Seshagiri Aiyar, ] in Abi Dhunnissa ` 
Bibi v. Muhammed Fathi-ud-d-in 3 that “a Mahomeden wife has 
a lien over the property of her husband in her possession for ' 
unpaid dower,” has been relied on. But this contention rests 
on a misapprehension, due pérhaps to indiscriminate use by the 
learned author and the learned Judge just refferred to, of the ` 
term “ wife” to denote both a divorced wife anda widow, ‘since ` 


_ the law recognises such a lien as that now ‘claimed’ im both of © 


these cases. We, have not, however, been shown that the right l 
of the ‘wifé to a lien before the tfarriage is dissolved, ` is‘ re- 
cognized by ahy authority; and in fact the context of the léarned 
judge’s dictum with its references to “the estate of the deceased 
husband” and two cases, in which only a- : widow’s’ possession ': 
of such’ an’ estate wag in’ question, shows that he had ‘no ’ 
such extension of this well defined’ doctrine, as plaintiff 
requires, in mind, This failing, it is necessary to consider her 
claim, as it is put forward before us, with ¢ direct ‘reference ‘to 
the terms of Ex. J-3. . | 


One term. relied on provides that “ defendant, (here. 2nd : 
defendant) shall after paying the lessees, and redeeming the , 
lease, put the plaintiffs in possession of the propertiés. covered ; 
by it and till then the. properties shall be under a mortgage - 
charge for Rs. 2, 00,000.” This is the orly provision for a 





——_——— A 
}. (1882) 1.9L, R. 4 All. 219. 2. (1918) 36 M, L. J. a, 
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charge and in fact the decree directs clsewhere as regards the 
mahar generally that plaintiff is entitled to it during 2nd defen- 
dant’s life-time, only when he pays it of his -own accord, and it 
is therefore on this term if at all, that plaintiff can succeed. 
Reading as it stands, it provides for a charge to continue only 
until plaintiff is given, possession, as she was shortly 4fter Ex. 
]—3 was passed ; and, if so, it had ceased to be operative be- 
fore the present suit began and no claim to releif therein can 
be founded on it. Plaintiff however contents that the words 
“till then” cover, not only the contingency specified in their 
immediate context, but also the performange of the 
other obligation imposed on 2nd defendant in the pre- 
ceding portion of the decree, the execution within a month 
of a sale-deed and further that this interpretation is in 
accordance with the award in the terms of which the decree is 
drawn up. The answer is firstly, that the words °* till then,’ 
can most naturally be read in connection with the contingency, 
the transfer of possession referred to in the distinct clause, 
in which they stand, and that after that transfer, when plaintiff 
would be in enjoyment of the property, the right to a charge 
would be useless, since it would not assist her to obtain 
performance of 2nd defendant’s remaining obligation, the 
giving of asale deed, her remedy by execution, heing available. 
And secondly although it is true, that for some purpose, which 
is obscure, Ex J—2, the award provides in claus 9 (b) in accor- 
dance with plaintiffs contention for a charge “ for a period 
extending from this day to the date of the ‘completion of the 
said sale ” we are notat liberty to imporf. those words into a 
decree which is easily intelligible in itse]f and without them, 
which was passed at plaintiff's own instance against which she 
did not appeal and which had become final in its present form 
3rd defendant made his purchase. 


The grounds, on which plaintiff claims a charge, being 
unsustainable, the appeal must be allowed and her suit must be 


be dismissed with costs in both courts. 
A. V.V. _ Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, ' 


PRESENT :—MR. JUSTICE KUMARASWAMY SASTRI. 


Kuppammal ... Accused m Calendar Case No. 7996 of 1921 


and others on the file of the Bench of the Honorary 
° Presidency Magistrates, Egmore, Madras, 


Madras City Police Aci—S. 71, cl XI—Applicability—Obstruction by Vehicles 
animals sf an offence—Essentials og offence—Intention—N eoessity. 


Clause X1 of S.71 of the City Police Act covers a case-of obstructing a 
thoroughfare in any manner and is not limited to obstruction caused by vehicles 
and animals. Inthe case of obstruction by Vehicles aud animals there is no 
question of intention ; the act and obstruction caused by the act are sufficient. In 
other cases intention is necessary to be proved in addition tothe obstraction. 


Case referred for the orders of the High Court, under 
S. 432 of the Criminal Procedure Code by the President of the 
Honorary Presidency Magistrates Court, Egmore, Madras in 
his order dated 16th June 1921 and forwarded by the Chief 
Presidency Magistrate, Madras, in his letter R. O. C. No. 387 


dated 1st July 1921. 


This case coming on for orders as notice issued to the, 5th 
accused was not served on him and the court holding that the 
hearing of the case need not be delayed for this reason, upon 
perusing the order of reference and also the letter of the Chief 
Presidency Magistrate and the regords in the cases. 


The Crown Prosecutor for the Crown. 


The Court made the following a 


‘ Order:—I think €l. XI of S. 71 ofthe City Police Act 
covers a case of obstructing a thorughfare in any manner and 
is not limited to obstruction caused by vehicles and animals. 
There is no reason to suppose that the legislature intended to 
permit all other kinds of obstruction and punish only obstruc- 
tions by vehicles or animals, There isa semi-colon before 
the sentence “or in any way wilfully obstructs etc.” In the 
case of obstruction by vehicles and animals there is no question 
of intention, the act and obstructi$n caused by the act are suff- 
cient, In other cases intention is necessary to be proved in 
addition to the obstruction. These are questions of fact to be 





De es a ee ee 
"© Çr. R, C, 37% of 1981. (Case Referred %3 of 1921), 28th September 1921. 
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determined by the Magistrate. The fact that Act III of- 1889 
contains ‘clause 6 to S. 3 which deals with exposing goods for 
sale so as to cause obstruction which follows clause 5 which is 
similar in terms to clause XI of the City Police-Act affords no 
guide to the interpretation of the City Police Act. Probably 
the legislature intended to place the matter beyond alledoubt. 


I am of opinion that the accused will be guilty of an offence 
under clsuse XI of S. 71 of the City Police Act ifthe requisite 
intention and the fact of obstruction are proved. 


A. S. V. ə 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 
Vaddiparthi Narayanamurthy ... Appellant * (Plaintiff) 


v. 
Cadimsetti Appalanarasimhulu and 
another 


Transfer ef Property Act—Ss. 68 (2), 98—Usufructuary Morlgage—Anoma- 
lous mortgage—Englsh »Mortgage —Distinction —Text—Usufructuary ¿mortgage 
with a clog on equity of redemplion—What amounts to ° 

6 


Respondents (Defendants.) 


Where the matenal portion'of a mortgage deed was to the effect :—' We have 
borrowed from yon Rs 1,000, We have put you in possession of the 8 acres 26 
cents of land compriging...... towards tbe yearly :ateregy of Ræ. 80-at 8 per cent and 
the taxes payable to sitcar. Whatever might be the profits received from the said 
lands 1n every year they shall be taken tn payment of igterest aforesaid and the taxes 
on the lands, you shall enjoy the profits [rom the said linds withont having anything 
to do with the increase or deciease. You need notteceive the said principal sum 
of Rs. 1000: even though we should pay you the same, within 5 years from the 
current year. It is settied thfat 10 case we should pay afterwards at one and the 
game time the said Rs. 1,000 on the 15th of Chitrai, Sudham of any year, you 
should give up our land to us. It the principal sum benot paid within 20 years 
from this date you shall‘treat and enjoy these lands as having been sold to you 
absolutely," Held that tne mortgage was merely a usufructuary mortgage with a clog 
on the equity of redemptioa aad neither an eaglish nor an anomalous mortgage. 

The mortgage does not cease to be, usufroctuary merely on account of the 
addition of a term providing for irredeemability within 5 years 


Second Appeal against the decree of thee'District Court of 
Vizagapatam in-A, S. No. 277 of 1918 perferred against the 
~ ©. ANo. 896 ot 1920. 2 10th Afigust, 1921, > 
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decree of the Court of the District munsiff of ‘Yellamanchills in 
O. S. No. 305 of 1917. 


Y. Suryanarayana, for appellant. 


A, Krishnaswami Aiyar, for respondents. 


The Court delivered the following 


Judgments : Oldfield, J? :—The terms of Ex. A, the mort- 
gage we have to construe, are given in the judgment of my 
learnéd brother, which I have had the advantage of reading ; 
they need not be repeated. Shortly the mortgage ıs usufructuary 
with conditions barring redemption (1) within five years and 
(2) after twenty years froin its date. If there were only the 
second of these conditions, the case would be covered by the 
decision of *the Full Bench in Kandula Venkiah v. Donga 
Pallayya 1 the clog constituted by that condition on the equity 
of redemption being disregarded. The question is then whether, 
as defendants contend, the inclusion of the first condition 
deprives the document of its character as an usufructuary 
mortgage. As we hold it does not do so, it is not necessary to 
consider whether the second condition must receive effect as 
one of the terms of the mortgage with regard to S 98 of the 
Transfer of Property Act. 


If the condition postponing "repayment of the mortgage 
money is regarded as intended for the benefit of the mortgagor, 
it will suspend orfly hes liability to be sued,- net his right to 
redeem. before the date fixed, vide Rose Ammal v. Rajarathua 
Ammal’? and it clear ly cannot affect the usufructuary character 
Of tire mortgage, so as to attract the operation of S. 98. Here 


however it must rather be regarded with .referenc2 to the pos- - 


sessory character of the mortgage, as intended for the benefit 
of the mortgagee. No authority directly relevant ın such a 
case has been cited. But the language of S. 62 entails that 
postponement of the right to redeem to a date fixed in one way, 
with reference to repayment of the mortgage money from the 
profits, is not inconsistent with the usufructuary character of 
the mortgage ; and we have been shown'no reason why such 
postponement to asdate Axed otherwise, by actual specification 


e 
t- 


1. (19i I. R 43 Mad 589 °2 (1898) I. L, R. 23 Mad 33. 
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should be so. In fact the simplest aud the sufficient ground of 
decision is that the definition of :a usufructuary mortgage in 
S. 58 (d) refers to payment of the mortgage money in connec- 
tion only with the mortgagee’s right to retain possession and in- 
cludes nothing inconsistent with its application t& mortgages, 
containing a condition for mere postponement of the right | to 
repay. 

The conclusion must therefore be in plaintiff's favour and 
he must havea decree for redemption as proposed’ by the 
District Munsif, the Respondent being at liberty to draw the 
money, which, we understand, is in deposit in Lower Court.’ 

The snes is allowed with costs throughout. 


Ramesam, ].:—The plaintiff is the appellant. The suit is 
for redemption of a mortgage (Ex. I dated 3rd February 1893). 
The District Munsif decreed the suit, but on appeak the learned 
District Judge allowed the appeal and dismissed the suit. 
Hence this Second Appeal. 


The portion of Ex. I material for tite purpose of this case 


. runs as follows :—“ We have borrowed from you Rs. 1000/-we 


have put you in possession of the 8 acres 25 cents of land 
COMMPIISING servrarna i towards the yearly interest of 
of Rs. 80 at 8 per cent, and the taxes payable to Sırcar. Whatever 
might be'the profits received from the said lands in eyery year 
they shall be taken ın paymept of interest aforesaid and the 
taxes on the land. You shall enjoy the profits from the said 
lands without having anything to do with the increase or 
decrease. You need not receive the Mid “principal sum of 
Rs. 1000 even though we should pay ygu the same, within five 
years from the current year Nandana. It is settled that in case 
we should pay afterwards at one and the same time the said one 
thousand rupees on the 15th of Chitrai Sudham of any year, you 
should give up our land to us, Ifthe principal sum be not 
paid within 20 years from this date you shall treat and enjoy 
these lands as having been sold to you absolutely.” 


The learned District Judge held that this mortgage is an 
anamalous mortgage as “the circumstance that an arbitrary 
term of five years has been fixed within which the mortgagor 
may not redeem is sufficient to take this mortgage out of the 
category of the usufructuary mortgages.” Itis cřear that but 
for th special term he refies on, the mortgage* would be, in 
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his opinion, a usufructuary mortgage and I agree with him so 
far. The question therefore arises whether on account of the 
addition of a term providing for irredeemability within five 
years the mortgage ceases to be usufructuary. No authority 
has been cited in support of the learned judge’s view and it 
seems to me that the addition of other terms not inconsistent 
with the main feature of the transaction does not destroy its 
character. In my opinion the mortgage is merely a usufruc- 
tuary mortgage with a clog on the equity of redemption cf. the 
first aJternative of Spencer, J. in Srinivasa Iyengar v. Rada- 
krishna Pillai 1. I do not think there is a combination of two 
kinds of mortgages in this case. There is no covenant to pay 
as in Srinivasa Iyengar v, Radakrishna Pillai} (according to 
the view of Sadasiva Iyer, J.) and hence no simple mortgage. 
Nor is there a mortgage by conditional sale. The last clause 
which provides for an outright sale on non-payment for twenty 
years cannot make the transaction a mortgage by conditional 
sale) Vide the observations of Sadasiva Aiyar, J. in Srinivasa 
Iyengar v..Radakrishna Pilla: ! (last seven lines) and Kumara- 
swamy Sastri, J. in Hukeen Patte Muhammad v, Shaik Davood ? 
with whith which I agree. For the same reasons there is no 
English mortgage. 
The case in Hakeem Patte Muhammad v. Shaik Davood ? 
is clearly distinguishable, In that case, the essential elements 
of all the unmixed kinds of nrortgage were wanting (see 
Spencer, J. at p. 1012 and Kumaraswami Sastri, J. at p. 1016.) 


In my opinion the document is not an anomalous mortgage 
and the suit for redemption ought to have been decreed (See also 
Kandalu Venkiah v. Donga Pallayya 3 and Verayya v. Venkata +.) 


In the view taken by me, the more difficult question what 
is the exact operation of S. 98, i. e. whether is should: operate 
subject to S. 60 does not arise. 

The appeal will be allowed with costs throughout. I agree 
with the order proposed by my learned brother. 


A. S. V. eAppeal allowed. 
aa ® 
1, (1913) I L9R. 38 Mad 667 at p. 669 26 M. L. J. 41. 
2. (1915) I. l. Re 39 Mad. 1010 at p 1016 ; 29 M. L. J. 538. 
3. (1920) I, L. R. 43 Mad. 589%. i ce. 
4. (1888) I.L.R.11 Mad 403. ° Me os 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUMARSWAMI SASTRI. 
P. Rama Pattar or Appetlant, * (Plaintiff). 
v, : @ 


A. Viswanatha Patter, Lakshmi altras 
Ammu Ammal, V. Anantarama 
Patter and Parameswaran, mingr 
by guardian the 3rd respondent. ... Respondents. (Defendants). 
Contract Act—S. 25 (3)—H. Law—Joint Family—Manager—Debt, cagtratt- 
ed for family purpose—Promissory note by junior members for, after debi kad 
become barred—Validity—Promissory nole by twoor more persons—Enforce- 
ability against all executants—Consideralion moving to one or some of them only 
—E ffect—Junior member of joint Hindu jemi Wher enistied to act as 
manager—Harita’s Text—Scope of 


Per Kumaraswam: Sastri and Krishnan, JJ. (Odgers, J.¢ dissenting) :— 
A debt contracted by the manager of a joint Hindu family for a joint family pur- 
Pose isa debt due by the other members of the family within the meaning of 
S. 25 (3) of the Contract Act, and a promissory note executed by the latter under- 
taking to pay such debt after it had become barred is valid aud binding on them, 


Per Kumaraswami Sastri and Krishhan, JJ.:—A promissory note executed 
by more persons than one is enforceable against all of them, if there was cousider- 
ation tor the instrument as a whole. It is not nacessary that consideration should 
move to each executant. 


Per Krishnan and Odgers, JJ.—D‘scussion of the circumstances ander which 
a-junior member of a joint Hindu family is, under the Hindu Law, entftled to act 
as managet. Scope of the text of Harya. “ But if he (eldest member) be decay- 
ed, remotely absent or afflicted with decease, let the eldest son manage the affairs 
as be pleases” considered. 


Second Appeal preferred against the Decree of the Dis- 
trict Court of South Malabar in Appeal Suit No. 473 of 1919, 
preferred against the decree of the Court of the Additional 
District, Munsif of Palghat in Original Suit No. 27 of 1919 
(Original Suit No. 369 of 1916 on the file of the Court of the 
Principal District Munsif of Palghat). 


C. V. Anantakrishna Aiyar, for appellant. 


T. R. Venkatarama Sastri, for the 2nd and 3rd, res. 
pondents. | 


C. V.. Mahadeva ener for respondents 1 to 3, and the 
4th respondent. ° 





Twe S. A. No. 1464, of 1920, e 13th Octobar, 1924. 
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‘The Court (Krishnan and Odgers, JJ.) delivered the 
following ` 


. Judgments : Krishnan, J.—The two acknowledgments made 
by defendants I and 2 in the account book, Exhibit 
B, are gf fio avail to save limitation against the joint 
family or against defendants 3 and 4, who were no parties 
to those acknowledgments. The District Judge has found 
on the evidence in this case that defendant 3, the father and 
managing member of the family, never ceased to be the 
manager, and never authorised any one else to act for 
him to man4ge and never held out any one as acting for him. 
This is a finding of fact which I think we must accept in 
Second Appeal. It was, however, contended that, even apart 
from any authority given by the 3rd. defendant, his son, the 
Ist. defendant, was entitled under the Hindu Law to act as the 
manager of the family in the absence of his father in Burma 
and elsewhere. For this position, reliance was placed on the 
ruling in Mudit Narayan Singh v. Ranglal Singh l and on the 
texts cited therein, particularly on that of Harita. The ruling 
itself is not applicable, as in that case it was found that the 
younger member had been put forward by his elders ag the 
managing member. The text of Harita so far as ıt is relevant 
here (as translated by Setlur), says that if he (thee manager) 
is remoftly absent, the eldest son may manage the affairs of the 
family. See Setlur page 217. The words “remotely absent ” 
are vague in their import, and I think they cannot be cons- 
trued so as to briag wjthin their scope the case of a manager 
who, though absent from his home, was in* correspondence 
with the junior membefs and was controlling the management, 
as the District Judge finds was the case here. No reliance was 
placed on this text in the lower Coarts, and, therefore, the 
question has not been properly threshed’ out on facts ; it is, 
therefore, sufficient to say that plaintiff has not proved that the 
Ist. defendant, the eldest son, had authority under the Hindu 
Law to bind the family by his acknowledgments. 


The question still remains hpw far defendents 1 and 2 are 
liable on their promise to pay the amount due on. 14th Septem- 
ber 1913. I think they are liable. It.is conceded the words used 
therein clearly amount.to.a promissory. note, for they.say “ we 
haved hereby’. promised on signing this to give on demand 

ji 1, (19023 I.L. R, 29 Cal, 797. 
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Rs. 1,577-4-5, the balance anioune with interest at Re: 1 per 
sent, from this day ” and so on. Viewing this document as a 
promissory note, the executants of it must be held to be Jiable on 
it unless they prove that there was no consideration for it: This 
question should not be confused with the other question how 
far it was a valid acknowledgment against the family ; I have 
already held that it was not, as the signatories were not autho- 
rised agents of the famliy to ackngwledge. Taking it as a pro- 
missory note, does the evidence here establish that there was 
no consideration for it ? The amount mentioned in it no doubt 
includes the sum of Rs. 1,084-5-6 and, interest* due by the 
father to the plaintiff on account of his dealings on behalf of 
the family and acknowledged by him to be correct in Exhibit 
A ‘on 16th September 1907, or as much of it as has not been 
paid off. The dealings were subsequently carried on, by defen- 
dants 1 and 2, professedly, no doubt, on behalf of the family 
and for themselves, for the account was changed into the 
names of defendants 1, 2 and 3 in the plaintiff's books. It is 
the result of these dealings taken with previous debt that 
amounted to Rs, 1,577 and odd included in the promissory 
note, Out of that sum, it is clear that both the defendants were 
personally liable for the items on the debit side in the account 
after the 1éth September 1907, when the father ceased to have 
dealings and they began the dealings ; the credit itenfs would 
be taken towards the old debt? The amount of it has not been 
ascertained, but it is apparently not very large. Though defen- 
dants I and 2 acted on behalf of the family ¿n entering into 
those dealings, they would become personally liable for the 
amount on the finding that the family was: not liable as they 
had no power to act on its behalf, The bulk of the amount in- 
cluded in the promissory note was no doubt the old debt that 
the father incurred, With interest added to it as appears from 
the account. For that portion of the note amount, though Ist. 
defendant was not originally personally liable and 2nd defendant 
was not liable at all, the whole of it was admittedly binding on 
the family property including the ist. defendant’s share in it; in 
Other words, it was a debt reabisable from 1st. defendant’s joint 
property. The note being executed thus for a sum partly realis- 
able from his, property and partly from his _ person, it seems to 
me there is full-‘consideration for it so. far as the Igt defendant 
is “coiicernéd, Even if we ‘Suppose the original farhily debt was 
R—72 ® 
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not saved from limitation even as against defendants I and 2 by 
their acknowledgment of September 1910, the note would &till 
be saved from being void against him under S. 25 of the Con- 
tract Act, both ‘because his personal liability for his own deal- 
ings as tq which there is proper consideration remains unaffect- 
ted by limitation and also because under S. 25, clause (3), an 
agreement to pay a time-barred debt is sufficient to constitute , 
a contract. It was argued thgt the liability of a member ofa 
joint family to have his joint property sold for a debt contract- 
ed by,the manager for a joint family purpose and binding on 
the joint famfly property is not an obligation that can be describ- 


edas a debt within the meaning of S. 25. No authority 
has been; cited to support this argument. No doubt it 


was ruled in Narayanan v. Veerappa ! that a son was not 
“jointly bound ” with his father within the meaning of the 
Bankruptcy Law of Singapore ; but thatis not, the question 
here at all. The question here is whether a liability to have 
one’s joint property sold for a sum due is not a debt within the 
meaning of S. 25, clause (3) I am inclined to think ıt is. The 

word ‘debt’ does not necessarily imply an obligation created by 
the debtor himself as argued by Mr. Venkatarama Sastri : we 
have decree debts imposed by Courts, for example. Debt is defin-. 
ed as “a sum payable in respect of a liquidated monay demand, 
recoverable by action”, See Stroud’s Judicial Dictionary on 
page 471, 2nd edition, and the cases cited there. On this 
view there is no doubt that there was consideration for the 
promissory-note, and it is enforceable against the 1st defendant. 
It 1s then equally enforceable against the 2nd. ‘defendant, the 
other executant of it, as it 1s not necessary in law that consi- 
deration should move to each executant separately to make ‘the 
note binding on him or her. It is sufficient if there was con- 
sideration for the instrument asa whole for it to be enforceable 
against all executants. Furthermore, inthis case there was 
some consideration moving to the 2nd. defendant herself for 
the note, vız., the amount due by her on the joint dealings of 
herself and her son after 1907 ; and inadequacy of the con- 
sideration is not a ground for aveidine a contract ; vide KExpln, © 


-2 of S. 25 of tha Contract Act. 


I would therefore confirm’ the decree of the Lower 
Appellate Court and dismiss the Second Appeal with costs as 
aaa race Se a SP III 

J. (1916) I. L, R.'40 Mad. 581, T a 
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regards defendants 3and 4 but allow the appeal and restore the Rama Fatter 
Munsif’s’ decree as regards 1 and 2 with costs iù this and the  yiewanatha 
Lower Appellate Courts. . cee 

Odgers, J. *—This is a suit to recover money due on an Odgers, J 
account. The 3rd defendant is the father of Ist and 4th de- 
fendants, and the manager of a Mitakshara joint Hinds family 
consisting of Ist and 4th defendants and himself. The 2nd 
defendant is his wife, and mother of ist and 4th. defendants. 
The father (3rd. defendant), had*® incurred debts for family 
necessity to plaintiff. He served a period of over three years 
imprisonment from 1903 or 1904. The dealings began in“1901. 
On 16th September 1907, while third defendant was in jail, 
accounts were adjusted and balance struck by 3rd defendant 
and plaintiff and acknowledged by the former (Exhibit A.) 
Subsequently 3rd defendant was released form jail, but did not 
return to his family ; it appears that he was living in Rangoon. 
On 16th September 1910, 2nd defendant and her son Ist defend- 
ant, who had just then attained majority, signed the following 
statement “Since the bar of limitation is approaching etc.” 

Subsequently on 14th September 1913, the same two 
persons executed a promissory note to plaintiff in the following 
terms “We have hereby, etc.” Two questions have been argued 
(1) Do the above operate as valid acknowledgments in order 
to’save limitation against defendant 3 as manager of the family, 
(2) Do the above operate in any event against defendant 2 and 
defendant 1 personally ? 

As to (1), reliance is first placed ona text of Harita (Setlu 
page 217), where it is said “But if He (eldest member) be 
decayed, remotely absent or afflicted wyth disease, let the eldest 
son manage the affairs as he pleases’. Also on L L. R. 29 
Calculta 797, where it was decided “that a younger member of 
a mitakshara family may deal with family property for family 
necessity whenever he is put forward to the outside world by 
the elder members as the managing member”. The finding of 
the Lower Appellate Court 1s that defendant 3 never ceased at 
any time to be manager, and this finding is based on a volu- 
mjnous correspondence cagried on between the defendants 
with regard to family affairs while defendant 3 was absent. It 
is difficult.to see how 3rd-defendant’s absence in Rangoon can 

_ justly be said to make him ‘remotely abSent’ in mOdern days 
withs all the conveniences’ of modern communication. It is ° 
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equally difficult to see how defendant 1 was ever put forward 
to the outside world as managing member. I agree ‘with the 
District Judge that mere payment of rents.by deferdant .1 and 
defendant 2 is insufficient to show this. 

Further, in Pati: Hari Premji v. Hukamchand ! it is laid 
down that temporary absence of the father conferred no legal 
authority on the son, if not authorised by the father, but assuming 
to act for him. The words in Ex, B, “as per the instruc- 
tions of the said Anantaram@ Patter (defendant 3) and ourselves 
are insufficient to import either of these elements, as they refer 
to*ther““amount expended by you (i. e. plaintiff) for our family 
necessities’. It is further clear that under no circumstances 
could the wife, defendant 2, have any authority or power to 
act as manager so as to hind the joint family after her son, 
defendant 1 had attained his majority. 

Iam, therefore, of opinion that neither defendant 1 nor 
defendant 2 had any power or authority from defendant 3 to 
act as managers of the family, nor did defendant 3 ever cease to 
be the manager. 

As to their personal liability, L must differ with reluctance 
from my learned brother. Reliance is placed on the fact that 
some new items of credit and debit appear in the accounts 
signed by defendant t and defendant 2. The accounts settled 
by defendant 3 in 1907 was admittedly an account binding on 
the family for supplies for family purposes. In the absence of 
evidence to the contrary it must be assumed that the new items 
of debit were of the same nature. In my Opinion there was no 
extinction of the ofd debt and a novatio by which= the plaintiff 
undertook to look to the credit of defendant Z and defendant 
1 alone, The acconnt stood in the name of defendant 3 alone 
up to 1911, and plaintiff’s case has always been that the debt is 
bindiny on the family; defendant 2 was as stated not authorised 
either in law or in fact to bind the family; it seems, therefore, 
that there was no consideration for her signatures in Ex. -B, and 
the fact that the 2nd signature was to a promissory note would 
make no difference, considering the nature of the debt (which 
was not hers) and for which she was in no way personally 
liable, nor could she make herself so liable. As to defendant 1, 
is he a debtor within the meaning of Ss. +9-21 of the Limita- 


tion Act ? If he hadeno authority to act as Manager for his, 
Sans SIO i en a 


e 1. (1884) I. L. R 10@om. 363, p 
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father, as I found above, he cannot bea duly authorised agent 
to sign for him as such, Cf. Letchmi Narain v, Daya Shankar 1, 
Further, according to I. L. R.40 Mad. 581, a Hindu son 
is not jointly bound with his father, to pay debts contracted 
by the father. For the reasons stated, the debts which defen- 
dant No, 1 bound himself to pay were the debts of the father 
contracted by the father. 

The debts were not the debts of defendant No, 1. Further, 
the case does not fall within S. 25 (3), Contract Act, as 
the son was not generally or specially authorised to sign, for his 
father. For these reasons, I.am of opinion that neither defen- 
dant 2 nor defendant | is personally liable. 

On both the grounds raised in this Second Appeal, in my 
Opinion, the appeal must be dismissed with costs, 

By Court :—As we have differed in our Opinjon on the 
questions whether there was consideration in law for the pro- 
missory note of date 14th. September 1913 and executed by 
defendants 1 and 2 and whether itis binding on those defen- 
-dants, we refer those questions under S. 98, Civil Pracedure 
Code, clause (2) proviso, for the opinion of a third Judge. The 
case will thereafter be posted again before us. 

C. V. Anantakrishna Atyar, for the appellant. 

T. R. Wenkatarama Sasir: and C. V. Mahadeva Aiyar, for 
respondents Nos. ‘1 to 3 and the 4th respondent. k 

The Court expressed the following 


Opinion :—This second appeal comes before me owing to 
a difference of Opinion between Krishnan*and Odgers, J]. as to 
whether there was consideration in law fer the promissory note, 
dated the 14th of September 1913 executed by the Ist and 2nd 
defendants and whether it is binding on these defendants. 

The plaintiff is the brother of the 2nd defendant. The 2nd 
defendant is the mother of the 1st defendant. The 3rd defendant 
is the father and the 4th defendant is another brother, who is a 
minor. Itis admitted that defendants 1 to 4 are members of a 
joint Hindu family. There were dealings originally between the 
plaintiff and the 3rd defendant. On the 16th of September, 
1907, when 3rd. defendant was in jail, there was a settlement of 
accounts at which asum of Rs, 1,084-5-6 was found due by 3rd 
defendant, and the 3rd defendant affixed his signatfhre to the 
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duly stamped settlement acknowledging the amount to be due. 

Dealings went-on subsequently, the heading of the "account 
being “ C. V. Anantarama Pattar’s (3rd defendant’s) credit and 
debit account.” In 1910, es the claim was about to be barred, 

the followittg entry was made in the account book on the !6th 
September, 1910. “Since the bar of limitation is approaching 
the said amount which was expended by you as per the instruc- 
tions of the said Anantarama Pattar and ‘ourselves for our 
family necessities and since the said Anantarama Pattar is 
absept-from here, we hereby admit the said amount which we 
owe you as*per this account”. This is signed by the Ist and 
2nd defendants. The-dealings-continued.: They were mostly 
entries of receipts of paddy from the land, and small sums were 
also entered on the debit side. On the 14th of September, 
1913 accoynts were settled anda sum of Rs. 1,577-4-5 was 
found due and the following entry was signed in the plaintiff's 
account books by the Ist and 2nd defendants, “We have here- 
by promised, on signing this, to give on demand, 
Rs. 1,577-4-5, the balance amount, with interest thereon at 
Rupee one per cent. from this date, due to you from us after 


-adjusting the credit and debit account as per account executed 


by us on 16th, September, 1910, together with interest from Ist 
Kanni 1086 till date for the amount expended by you as per the 
instructions of my father Anantarama Pattar and ourselves for 
our family necessities.” In the account-book Ex, C, the 
heading is “ Accounts concerning Anantarama Pattar, son of 
Venkatarama Pajtar, wife Lakshmi alias Ammu Ammal and son 
Visvanátha Paftar’. ®© s 

‘Both the learnede Judges who heard the Second Appeal 
are of opinion that, so far as the second acknowledgment of 
liability of the 16th of Septemher, 1910 is concerned, it ‘does 
not save limitation as it was not proved ‘that the ‘Ist and 2nd 
defendants‘ had any authority to acknowledge the debt as'the 
father'was the Managing member of the family. + The question, 
however,:remains as to the liability on the promissory-note 
dated the [th ‘of September 1913, Krishnanp J]. was of opinion 
that it was open to the 1st defendant to’promise to pay a barred 
debt and that there was consideration far the note. ‘Odgers, J. 
was of opinion that the debt was not a-debt of ‘the Ist defend- 
ant but that of the father. which had become‘barred and that 


there was fo consideration, for tĦe note. ’ 


-~ 
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It is clear from the facts of the case that the defendants 
are members of an undivided family of which the father was 
the managing member. So far as the transactions are con- 
cerned, it is equally clear———and it ds not disputed before me 
-that the debts were contracted for the benefit of the joint 
family and would be binding on the joint family properties; 
The first question is whether in the case of a joint family, the 
debts contracted by the managing member for the 
joint family can be said to be debts due by the other members 
of the family within the meaning of S. 25 of the Indian, Qonty- 
act Act, which runs as follows:—An agreement made without 
consideration is void, unless..........cceseeceeeeees it is a promise, 
made in writing and signed by the person to be charged there- 
with, or by his agent generally or specially authorised in that 
behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law tor the limitation 
of suits”, So far as the liability of the members of q joint 
family for the debts: <contiacted by the managing member is 
concerned, I think it is clear that the debt is binding on them 
although in the enforcing of that debt they would not be person- 
ally Jiable, but only liable to the extent of the joint family propeta 
ties in which they are interested. In Challamayya v. Varadayya 1 
Subramani Ayyar, J. after referring to cases where the other 
coparceners were parties to the contract or had agreed to be 
bound by it or had ratified iteobserved “when “however such is 
not the.case, but the contract is of a character such as, under 
the law; to entitle the manager to enter into independently of 
the consent ofthe other members of the family, so as to bind 
them thereby, then it is clear that the scope of the manager’s 
power is restricted to, and does not extend beyond, the family 
property”. I may also refer tothe decision in The Official 
Assignee of Madras ¥. Palaniappa Chetty, 2 as to the liability of 
the members of a joint family. In such cases it is open to the 
creditor to sue all the co-parceners, and each of the co-parce- 
ners will be lhable to pay the debt subject.to the.limitation that 
payment can be enforced only by having recourse to the joint 
family properties. A.debtismone the less a debt. ‘because the 
remedies open to the creditor are circumscribed by the joint 
family assets. I.can find no authority for*the view that the 


debt Supali by S. 25.of the Contract Act:is à debt which 
(1898) I. m -R 22 Mad 167. 


' ry (1918) J. L. R, 41 Mad, 824 : 35 M. LJ. 473, 
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eae can be enforced against the person and properties of the 
debtor. The test is whether at the time the promise to pay is 


` a «^ 
A a made the person making the promise could have been sued for 


EER the recovery of the debt bat for the law of Limitation, however 
aa circumscribed the remedies for the recovery of the debt in execu- 
Sastri, J. tion may be owing to the personal law governing the debtor. 


Reliance was placed by Mr. Venkatarama Sastri on 
Narayanan v. Veerappa® where it was held that a son was not 
‘jointly bound’ with his father to pay his debts within the 
meaning of Cl. 4 S, 30 of the Straits Settlements Bankruptcy. 
Ordinance. è The question turned on the pious duty of the son — 
to discharge his father’s debts not illegal or immoral, and the 
learned Judges observed. “This liability as now developed is 
certainly not a joint liability, nor a joint and several liability 
as ordinarily understood in English law; in fact itis difficult 
to bring it under any particular legal category of the 
English law.” The facts of the present case are , different. 
The debts were contracted for family necessity and benefit, and 
the claim is based not merely on the pious duty of the son to 
pay his father’s debts not illegal or immoral, but on family 
necessity and benefit enjoyed by the members of the family. 

So far as the Ist defendant is concerned, I am of opinion 
that the'note is binding on him. As regards the 2nd.defendant, 
her mother, it is argued that when she signed the promissory- 
note the whole’ of the sum of Rs. 1,230 found due at the 
settlement’ of 1910 was barred by limitation, and that as. re- 
'gards ‘the subseqyent items they consist of a few items of debit 
‘and mostly of , items: of credit from the inceme of the 2nd 
defendant's lands ; andéthat the credits are far in excess of the 
‘debits. -This leaves her. indebtedness practically the same as 
that of the previous:settlement, the increase being, due to 
‘interest. ‘I have already given my reasons’ for holding that the 
“Ist defendant is liable, and it appears both from the settlement 
of 1910°and 1913 that the 2nd defendant was aware of the 
‘dealings and requested plaintiff to make the advances. The 
extent of the debits and credits subsequent to the settlement of 
1910 is immaterial.. It is notenecessary that each of, the 
executants of a promissory-note should feceive the consider- 

. . ation. When a-‘promissory-note:is executed ip respect of 
transaction? which have:gone on for some years and the items 
1 * (1916) I. Le R: 40 M 58] ; 8} M L J. 886. , 
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consist ‘of advances which would be barred, and of, subsequent 
dealings: I do not think the settlement can be impeached as 
to 'the items which would but for- the settlement be barred, so 
long as there is no fraud or mistake." The statement in the 
promissory-note is that the loans were made at the request of 
the 2nd defendant, and she has not ventured to give evidence. 
Having regard fo the fact that she owns lands which were 
managed by the plaintiff, the probabilities are that her signature 
to the pro-note and settlement was*not taken as a mere matter 
of form, but that the plaintiff would not have .made the advances 
but for her joining in the settlement. I am of gpimdm that 
the note is binding on her. 


In the result, I agree with the conclusion, arrived at by 
‘Krishnan; -J. that the note is binding on the 1st and 2nd' defen- 
dants. 


A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—SIR WILLIAM AYLING, OFFICIATING ° CHIEF 
Justice AND MR. JUSTICE ODGERS, 


Palanikumara Chinnayya Gounder ... Petitioner * in both 
f l (Accused). 


Mardraseåct III of 1895—S. 7—Village Officer—Proceeding of Revenue 
Divisional officer agatnst—Charges framed tn course of—Nature of groceeding 
departmental enquiry or Criminal proceeding— Revision ta High Court against 
order framing charges—Maintawmnabihty—Government of India Act—S, 107— 
Regulation VI of 1831—Collector acting under—Not subject to superintendance 
of High Court—Penat Code—S. 171 C—Offence under—What amounts to—Civil 
Contempit—High Caurt—Order calling for records from Conft below— Disobedience 

‘of Lower Court—Effeot—Appellate jurisdiction— Revisional jurisdiction if 

part of.. ` s 

Even where the facts alleged seat a village other constitute a criminal 
offence, it is in the discretion of his superiors to proceed either by way of prose- 

‘cation or by way of departmental action under S. 7 of Madras Act III of 1895. 

"+ Where a Revenue Divisional Officer framed-against a Village Munsif two 
charges to the effect (1) that the Village Munsif had told people not to vote at the 
elections, and (2) that he had made false represent ations as to increase of taxation 
and confiscation of property’as a result of voting, keld, in a revision petition filed 

‘against the order namig, those charges. , 


: (1) that the, proceeding resulting in the order Was a departmental inquiry 
undef S. 7 of Madras Act III. of 1895, ahd was not a Criminal proceeding. ` 
' (2) that the Revenie Djvisional officer proceeding under the said section was 
not a court subject to the Stperintendences of the High Coart within the meaning 
of S. 107 of the Government of India Act. ° 
Oot) ing a a E . 


; e 
pj ECs RP. No. 86 of 1921. & C, M. P, No, 1697 of 1921. , 8th September, 1941 
R—73 e 
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(3) that the collector’s power of control over Village officers under Regulation 
VI of 1831 was also not ‘subject to the Superintendence of the High Court. 


4 


Semble Neither of the charges framed by the Revenne Divisional Officer 
amounted to an offence under S, 171 C of the Penal Code. 


e 
On the admission of the Revision petition, the High Court called for the records 
under S. 145 C. P, C., but the Revenue Divisional officer refused to forward the 
same, Held, that the officer was guilty of a civil contempt, despite the fact that 
the order calling forthe records was eventually held to be wrong. 
Appellate jurisdiction includes the power to interfere in revision and is not 
confined to cases in which the law allows a regular appeal. 


_ Petition under S.' 115 of iAct V of 1908 and S, 107 of 
the Government of India Act preferred to the High Court 
praying that the charges framed by the Revenue Divisional 
Officer of Erode against the petitioner on 8th January 1921 
and all proceedings before the said officer connected with 
those charges may be quashed. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
commit the Revenue Division Officer of Erode for contempt 
for disobedience to the order of this court dated 18th February 
1921 in C. R. P. No, t6 of 1921 and to order stay of all further 
proceedings before the said Revenue Divisional Officer of Erode 
consequent upon his proceedings dated 8th January 1921 
pending disposal of this petition. ` 5 

V. C. Seshachariar for Petitioner 

Public Prosecutor (J. C. Adam) for the Government. 

The Court delivered the following 


Judgments :—The Officiating Chief Justice —Petitioner in 
this case is the Villag@ Munsif of Sivagiri in Erode Taluk and 


moves us to interfere in revision and quash certain charges’ 


framed against him by the Revenue Divisional Officer of Erode 
and all proceedings before that Ofhcer “connected with the 
charges. The charges run as follows :— 


° (1) That you being a Government servant, actively 
associated yourself in the movement of non-co-operation against 
Government by going with Mr.,E. V. Ramaswami Nayaker of 
Erode to the Sivagiri shandy on 26th November 1920 and tell- 
ing people there not to vote at the elections of the 30th idem. 


(2) *That you dissuaded and provented people from 
recording their votes by making f@lse representations bath in the 


= 
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shandy'on 26th November 1920, and at the polling station on Chinnayya 
30th November .1920 and that the result of voting would in- oe 
volve the increase of taxes and the relinquishment of the voters’ —_ Ayling, 
. Offg, C. J. 

properties to those in favour of whom the votes were recorded 
etc, ’ e 
Mr.. Adam the Public Prosecutor who appears on behalf of 
Government takes the preliminary objection that the proceed- 
ings in question are taken under Act. III of 1895, S. 7 and that 
this Court has no jurisdiction to interfere, l 

The first point for determination is clearly the nature of 
the proceedings, Mr. Seshachari who argued thee case most 
exhaustively for the petitioner contends in the first place 
that they are-criminal: and his main ground for revision is 
that the facts charged amount to a Criminal offence under S. 
171-C of the Indian Penal Code and can only be enquired into 
on sanction accorded under S. 196 of the Criminal” Procedure 
Code, This view seems to me to be clearly wrong. 

The charges have been framed by the officer holding the 
enquiry as “ Revenue Divisional Officer ’’ and in that capacity 
he is undoubtedly entitled uuder S. 7 of Act III of 1895 after 
enquiry to fine, suspend, dismiss or remove the holders of cer- 
tain Village Munsifs for misconduct, neglect of duty, incapacity 
non-residemce or other sufficient cause, Under rules framed 
under S. 20 of the same Act, he is bound to record charges and 
examine witnesses for and against them.- All his procedure 
in this case appears to have been such as he would have 
adopted 1f he were acting under S. 7 of Act IIJ of 1895 : and I 
have no doubt whatever that this is the provision of law 
under which he purported to act. Even saipposing that the facts 
alleged against petitioner constituted a criminal offence, which 
seems to me extremely doubtful, it is difficult to see how this 
would be incompattble withthe Revenue Divisional Officer 
taking action under S. 7 of the Act. It must be in the discretion 
of a Village Officer’s superiors to proceed either by way of pro- 
secution or by way of departmental action under the section. 

The nature ef the proceedings being thus determined, has 
this court any power to interfere in revision ? The petition is 
filed under S. 115 of, the Civil Procedure Code and S. 107 of 
the Government of India Act, The former is Obviously inapplhi- s 
_ i l ° 

S. 407 says :— 7 ° 
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“ Each of, the High Courts has superintendence over all 
Courts for the time being subject to its appellate jurisdiction.’ 
Now, can an officer acting „under S. 7 of Act III of 1895 


be styled a court subject to.this Court’s appellate jurisdiction ?, 


I think aot. Appellate Jurisdiction no doubt includes the. 
power’ to interfere in revision and is not confined to cases in 
which the law allows -a regular appeal. As stated by Subra- 
mania Ayyer, J. in Chappan v. Mordin Kutt: ! the two things. 
required to constitute appellate jurisdiction are the. 
existepce of the relation of superior and inferior court and 
the power or the part of the former to review decisions of. 


the latter: ‘I accept this definition but | cannot see here either. 


the relation or the power. It cannot be assumed’ that every: 
officer exercising stdtutory powers in this Presidency stands to 
this Court ‘in the relation of an inferior court to a superior, or 
that we have the power to review his decisions, Madras Act 
III of 1895 is a self contained Act which, as set out in its pre- 
amble, purports to provide “ for the succession to certain 
hereditary village-offices in the Presidency of Madras ; for the 
hearing and disposal-of claims to such offices or’ the emolu- 
ments annexed thereto ; for the appointment of persons to hold 
such offices and the control of the holders thereof; and for’ 
certain other purposes.” e 

It contains provisions dealing with all these matters ; and 
places the decisions in all cases in’the hands of the Revenue 
officers under the control of the Board of Revenue. The juris- 


diction of Civil Ceurtyto decide claims to offices and emolu- 
ments is specifically barred, except in one partitular case, by S,’ 


21: and as regards ordér under S. 7, with which we are 
concerned, S. 23 provides for appeals to the District Collector 
or Board of Revenue whose decision, ıt says, “Shall be final.” 
I find it impossible to hold on a perusal of the Act that the’ 


Legislature intended that these decisions should be subject to- 


review by the High Court. I fail to see how we have any 
power of interference. | . 7 
It has been suggested that if this be so, Att III of: 1895 
purported to take away powers which the High Court possessed 
prior to its enactment and to that extent qs ulira vires; buti 


can discover no basis for this. Prior to its enactment the posi-' 


tion of hereditary village officers was governed’ by Regulation- 
I <<< 
1, (1897) I. L. R. 22 Mad 68. E 
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VI.of 1831; -and this Regulation is. if possible, even more 
explicit than.the Act now in forcée in placing such village 
officers as the petitioner under..the exclusive control of the 
Revere authorities. S. 7 of thee Regulation provides that 

“all other persons who hold or may thereafter hole hereditary 
villages or other offices in the revenue and police departments 


to which emoluments have been annexed by the State, shall be 
under the immediate authority and control of the Collectors of 


the Districts in which such offices * are established, and shall 
be liable to suspension or removal fom offige for 
inapacity, neglect of duty, or other just cause, by the orders of 
the Collectors, subject in every instance to the approval of the 
Board of Revenue, and to the sanction of the Governor in 
Council in all cases in which he may see fit to interfere.” It 
seems to me impossible to contend that the Collector’s power 
of control over village officers under this Regulation was sub- 
ject to the superintendence of the High Court ; and I am not 
aware of anysingle case, out of the innumerable cases of 
dismissal, etc., which must have occurred under the Regulation 
or under the present Act, ın which this court’s interference has 
been invoked. 


Clause {6 of the Letters Patent to which Mr, Seshachari 
has referred us seems to me to advance the case no, further 
than S. 107 of the Government of India Act. e 


The same learned'vakil has cited two cases, Nslwnani Singh 
Deo v, Taranath Mukherjee 1 and Chaitan Patgose Mahapatra v. 
Kunju Behari Pqinatk ? arising out of the*Bengal Rent Recovery 
Act (No. X of 1859), This Act. on mych the same lines as 
our own Madras Act, VIII of 1865, ts of a very different 
nature to the one we are now considering. The rent Courts 
constituted under it practically perform the functions of Civil 
Courts. in certain matters : and it is sufficient for the 
present purpose to quote the words of Norman, J. in Bhyrub 
Chandur v. Shama Soonderee Debea 6 W.R..68, “ It is clear 
thatthe Collectgrs Court is a Court over which at the time of 
the passing of the Charter Act, the Sudder’ court possessed 
appellate jurisdiction and therefore it is clear that the 15th 
section of the Chartér Act-gives us a supérintendence over 
such courts.” . | i ° ° 


: ——— 
l I'L R. 9 Cal. 205. 2. I'L, R. 38 Cal. 832, 
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Neither of the other cases relied on The Collector of Thana 
v. Bhaskar Mahaiev Sheth Balakrishna Udayar'v. Vasudeva ? 
and Paramaswamy Aiyangar v. Alamelu Naichiar Ammal ? 
appear to me to contain anything helpfull to petitioner. 

I must therefore hold that the Revenue Divisional Officer 
proceeding under S. 7 of Act III of 1895 is not a Court sub- 
ject to the superintendence of this Court and that the revision 
petition should be dismissed.c , 

The subject matter of Civil Miscellaneous Petition No. 
1697 OF 1921 is dealt with in the judgment of my learned bro- 
ther and it seems unnecessary for me to add anything to what 


‘he has said. 


Odgers, J. :—This is a petition to revise the order of the 
Revenue Divisional Officer, Erode, dated 8-1-21 wherein 
certain “ charges” were framed against the village munsif of 
Sivagiri. It is first contended that this is a criminal matter and 
falls within the ‘corrupt practices’ sections added to the Indian 
Penal Code by Act XXXIX of 1920 and that the Revenue 
Divisional Officer’s order was ulira vires as no sanction for 
the proceedings had been obtained under S. 196, Criminal 
Procedure Code. The sections of the Indian Penal Còde 
relied on are 171 (c) and 171 (f). Secondly, it is contended that 
even if it is not a criminal matter we ought to interfere under 
either S. 115, Civil Procedure Code, S. 107 of the Government 
of India Act or Clause I6 of the Letters Patent. The first con- 
sideration, therefore, is, is this a criminal matter ? As the 
Judge who admitted thé petition when this was the only ground 
presented, I must confess that at first I thought it might prove 
to be so. The charges are set forth in detail and the Revenue 
Divisional Officer is also a ist Class Magistrate. There is 
ground for saying that the matter was presented in ‘such a 
form as to have the appearance of a criminal matter and the 
learned vakil who appeared naturally did nothing in argument | 
to detract from this. The contention on the other side is that 
this is a purely departmental enquiry into the conduct of this 
village Munsif. The so-called “ charges ” are as follows :— 

“({) That you being a Government servant, actively 
associated yourseff in the movement of non-cqo-operation 


1, I. L. R. 8 Bom. 264. 9, (1917)J. L. R. 40 Mad. 793 ; 33 M. L. J, 69° 
3, (1918) I. L R. 42 Mad. 76; 35 M. L. J. 632, ’ 
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against Goverment by going with Mr. E. V. Ramaswami Naicker 
of Erode to the Sivagiri Shandy on 26-11-1920 and telling 
people there not to vote at the elections of the 30th idem. 

(2) That you dissuaded and prevented people from 
recording their votes by making false representations both in 
the shandy on 26-11-20 and at the polling station on 36-11-1920 
that the result of voting would involve the increase of taxes and 
the relinquishment of the voters’ properties to those in favour 
of whom the votes were recorded etc. 

Are these within Ss, 171 (c) and 171 (f), Indian Penal 
Code? The first charge is simply telling people not to vote; the 
second is false representations as to increase of taxation and 
confisaction of property. | gravely doubt if either of these would 
constitute voluntary interference with free exerise of electoral 
rights so as to constitue the offénce of undue influence at an 
election for which punishment is prescribed in S. 171 ' (f). 
Under the English Statute (on which presumably the new sec- 
tions of the Indian Penal Code are modelled) 46 and 47 vict. 
Ch, 51 S. 2 the following persons are guilty of undue infulence. 

(1) Every person who directly or indirectly by himself or 
by any other person on his behalf makes use of or threatens to 
make use of any force, violence or restraint, or inflicts threatens 
to.inflict by himself or by any other person any temporal or 
spiritual injury, damages harm, or loss upon or agdinst any 
person in order to induce er compel such person to vote or 
refrain from voting, or on account of such person having voted 
or refrained from voting at any election; and 

(2) Every person who by abduction, duress, or any frau- 
dulent device or contrivance succeeds irimpeding or preventing 
the free exercise of the franchise of any elector or thereby 
succeeds in compelling inducing or prevailing upon any elector 
either to give or refrain from giving his votes at any election. 

I think, therefore, upon further consideration that neither 
of these so-called charges would fall within the mischief of S. 
171 (c). There is, however, an almost clearer ground for dis- 
tinction. The p@titioner isa village Munsif and 'is as such 
aménable to the Hereditary ‘Village’Officers Act (Madras Act 
III of.1895). S. 7 of;that Act provides that the Collector may 
after enquiry fine, suspend, dismiss or remqye the holder of any 


the,offices forming class (1) in S. 3 (of which the Village munsif- 


is one) for misconduct, neglect of duty or incapacity or non- 
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residence or for any ‘other sufficient causé; S. 20 of the Act 
provides,‘that the-Board of)Revenwé’ may make rtiles for inter 
alia, the holding of enquiries under S..7 and.the. hearing .of 
appeals under S. 23, This Igst section provides for ‘an ‘appeal 
from the order of a Collector under S. 7 to the District Collec- 
tor’ and *if the latter: passed the order appeal: from:to Board 
of Revenue. ‘ The decision, on apeal of the-District Collector 
or the Borad of Revenue, as the case may be, shall be final.” 
The Board of Revenue mad@ rules under S., 7 and they are 
published i in the Fort St. George Gazette of 26-8-98. The 
rules prehas rather unnecessarily incorporate certain legal 
terms familiar to.us in criminal proceedings including the use 
of the word, “ ch \rges.” 


On the whol, I have ‘come to the conclusion“ having 


regard to the above and to the fact that the officer purported to 


act as Revenue Divisional Officer, that this was a departmental 
enquiry under Madras Act-III of 1895, and was, ‘therefore, not 
a criminal proceeding. This being then a civil matter have we 
any jurisdiction to interfere? We clearly have none under 
S. 115 Civil Procedure Code and this was-not seriously pressed 
by Mro V. -G.: Seshachari for the petitioner, ‘His contention 
was that we could interfere under S. 107’ of the Government 
of India ‘Act and clause 16 of the Letters P itent. ‘The former 
gives each High Court “superintendence: over all courts for the 
time being'subject to its appellate*jurtsdiction,” . and the- qués- 
tion arises as to whether a Revenue Officer acting under S. 7 of 
Act III of 1895 isesubject: toour appellate jurisdiction, As. laid 
down by Subramania’.Ayyar, ].' in Chappan v. Moidin! Kulti I 
‘appellate jurisdiction® means “ the power of a superior.court 
to review the- decision of an inferior court”, Here the two 
things which are required to constitute appellate jurisdiation are 
the existence of-the relation of superior'and inferior court’ ‘and 
the. power.on the part of the former to review decisions of the 


latter. Is there such a relation here ? It is clear that a Collec- 


tor dealing-with matters under the.Rent Recovery Act is-not in 
such relation in Madras. Velliperitannra v. Moidin Padsha 2 
and Appaindai v. Srihari Joshi 3 “and Venkatanarasimha Naidu 
Ve Surannai*:, In, Nilmoni Singh Deo v, Taranath Mitkerjee 5 the 
ete Ae R.24°'Maa, 68'at p. 80. ™ m2 LER 9 Mad. ‘832. ` 

3 L L., R. 46 Mad, a . Aa es Rag es I: 
Me ss 7 hoe R. 9C, BI, area a on 
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Privy Council clearly states that the process under considera- 
tion, was not the trial of any question regarding rent, but that 
the Act in question (X of 1859) went beyond the trial of such 
questions and provided for the execytion of decrees ; and it 1s 
also clear that the Collector’s court is a court over which at the 
time of the passing of the Charter Act the Sudder Couft posses- 
sed appellate jurisdiction and that S. 15 of the Charter Act 
gave the Calcutta High Court superintendence over such Courts. 
See Norman, J. in BAyrub Chunder’Chunder v. Shama Soonderee 
Debea ®&, The Act dealt with by the Privy Council in this case 
was of a very different nature to the one under eonsideration 
here and as already stated it has been held here that the pro- 
position does not apply to the Rent Recovery Act in Madras. 


The ‘relation’ thus being found not to exist, does the 
‘ power ’ exist ? The answer is, as pointed out py my lord 
that the Act in question (111 of 1895) is self-contained. There 
is no appeal beyond the District Collector or the «Board 
of Revenue as stated above, save in one solitary instance, S. 21 and 
on one solitary ground, viz., on the groundof want of. juris- 
diction because no emoluments appertain to the village officer 
in respect of which the suit is brought. It was thus obviously 
the intention of the Legislature that the civil courts should, 
save in the*case under S. 21, not interfere. The contention 
raised on this is that the Act is ultra vires of the local Legis- 
lature-and that it has no pdwer to displace the power of 
superintendence of the High Court. But if the High Court 
never had such, power on the ground that the relation of supe- 
rior and inferior ‘court did not in this instance exist, the Act 
cannot have taken it away. Further thé previous Regulation 
(VI of 1831) relating to village offices declared in its 
preamble,“ whereas—it is necessary to provide that no claim to 
such offices, or to any of the emoluments annexed thereto, 
shall be cognizable by the ordinary ‘Courts of Judicature, and 


to render all such claims adjudicable exclusively by the Officers 


of Government in the Revenue Department,” etc, S. 6 
provides that thé orders of the Board of Revenue shall be final 
and tonclusive—See also S. 7.° The provisions of the Regul- 
ation will thus be seer to be even more unequivocal than most 
of the sectiorts in the Act. No case has been brought to our 
` 49 (1882) I. L. R.9 Cal. 295 & 6. (1866) 6 W. R. 68. 
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notice where the contention of ultra vires either under the 
Regulation or the existing Act has been raised or decided, 
and disposals under both must have been and must still be of 
very frequent occurrence. , With regard to clause 10 of the 
Letters Patent I do not think the case for the petitioner can be 
carried further under that as I have already stated my reasons 
for holding that the Collector is not subject to the superin- 
tendence of the High Court in:matters arising out of Act III 
of 1895. f 


© dee Balakrishna Udayar v. Vasudeva dyyar ! it was held 
that under fhe provisions of!Act XX of 1863, S. 10, the Civil 
Court (in this case the Collector) exercised its powers as a Court 
of law not merely as a persona designata. Paramaswamy 
Aiyangar v. Alamelu Natchiar Ammal ? held that where a 
Revenue Coprt had dealt with a question of succession under the 
Madras Estates Land Act, without taking evidence the High 
Court ecouldirevive the order under S, 115, Civil Procedure, 
Code, as that section had been made applicable to proceedings 
in Revenue Courts under that particular Act by S. 192 of that 
Act, 


Neither of these cases decided on the provisions of Acts wid- 
ely dittering from the one under discussion can help ¢he petitio- 
ner’s case. 


I am therefore of opinion that thisis a matter in which we 
have no power to revise the proceedings of the Revenue 
Divisional Officer and, I would dismiss the petition. 


There is further a motion to commit the Revenue Divi- 
sional Officer, Erode, for contempt for refusing to forward the 
records in this case. The revision petition was admitted by 
me on 18-2-21 and on 21-2-21 the office called for thé records 
under S. 115, Civil: Procedyre Code, The Collector to whom the 
Revenue Divisional Officer forwarded this Court’s notice call- 
ing for the records, replied on 3-3-21 as follows :—“ There has 
been no decision to enable S. 115 of the Code, of Civil Proce- 
dure to be applied nor does the notice quote the number of the 
decree or order to which ıt purports to refer. 1 therefore, re- 
turn it. ” s i 


a mm 
1. (1917) Ie L. R. 40 Mad. 793 2, (1918) 1. L. R. 42 M, 176, . 
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On 11-3-2I the office again called for the papers and 
specified the order referred to. This was simply endorsed by 
the Collector, under date 20-3-21 ‘as follows .—“ Returned. 
There has been no decision to make S. 115, C. P. C. applica- 
ble”. The matter, if any, isa civil contempt and there 1s 
authority to show that it makes no difference if the 6rder call- 
ing for the records ıs wrong, i. e. that it has eventually been 
held by us that S. 115, C. P. C. does not apply. That this was 
hardly self-evident ıs witnessed by the long and learned argu- 
ments addressed to us and by our detailed judgments in this 
case. The question of contempt was not serioushky argued and 
I do not propose. under the circumstances to go into the ques- 
tion further than to set out the facts as I have done above and 
to observe that the letter and endorsement of the Collector 
were neither courteous nor respectful to this Court and that the 
attention of Government will be drawn to the matter. 

A. S. V. : Petition dismissed, 


—_—_. 


“ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE KUMARASWAMY SASTRI. 


Porkodi Achi ... Ist Respondent in S. A. No. 22 of 
; 1921 on the file of the High Court. 


Court Fees Act, VII of 1870 Sch. II Art, 37, Cl. (6) and Sch. d—Snit for 
recovery of possession of immovable froperlses—Decree inefavour of plaintiff 
on condition of his paying a certain ‘amount to the defe ndant—Appeal by plain- 
iff to get rid of the condstion—Valuation of appeal forthe purpose of court 
fees. 

Where m a sůit for recovery of possess on ‘ éf immovable properties, the 
plaintiff is ‘held lable to pay a sumof money to the defendant asa condi. 
tion precedent to bis recovering the properties, the‘proper court-fee to be paid by 
the plaintiff for an appeal against the decreeisan advalorem court fee on the 
amount the payment of which ıs made a condition precedent by the decree of the 
jower court, and notacoust fee of Rs. 10. The entire case law onthe subject 
reviewed and discussed. 

The value of an appealis notin all vcasestbe value of the suit as originally 
filed but the value of the relief granted by the dəcree which a party wishes to get 


rid of. 

Memorandam of Objections sought to be preferred by the 
Ist Respondent in S. A. No. 22} of 1921 to the High Court 
against the decree of,the Court of the 3rd Additional Subord- 
inate Judge of Tanjore at Mayavaram in A. 9. No. 13 of 1920, 


a 
*S. R No 6108 of 1921 a 18th October, 1921. a 
*e e 
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preferred against the decree of the Court of the Principal Dist- 
rict Munsif of Tiruvalur in O. S. No. 44 of 1918. : 
K. S. Venkataramant*Aiyar for 1st Respondent 


The Government Pleadawy (C. Madhavan Nair) on behalf of 
Governmente 


The Court delivered the following ! 
Ordér:—The 1st respondent as daughter and reversioner 


` filed a suit for a declaration, that the sale deed executed by the 


widow of the last male holder alienating the lands specified in the 
plainfemas not binding on her, for delivery of possession by the 
defendants Who claim under the vendee, for mesne profits and 
costs. The plaint contained an alternative prayer that should 
the Court find any amount payable to the defendants then pos- 
session be decreed with mesne profits on payment of the sum 
so found dug by the plaintiff to the defendants. Various pleas 
were raised by the defendants who contended that the aliena- 
tion-by the widow was binding on the plaintiff. The District 
Munsif dismissed the plaintiff's suit as he was of opinion that 
the sale was binding on her. On appeal the Subordinate Judge 
held that there was necessity only for asum of Rs. 3881-4-0 
out of the consideration of Rs. 8,000 set outin the sale deed 
and decreed possession on payment of the sum of Rs. 3881-4-0. 


Against this decree the defendants filed a second appeal and: 


the plaihtiff filed a memorandum of objections objecting to the 
decree of the Subordinate Judgé so far asit directs her to 
pay Rs. 3881-4-0 as a condition precedent to the recovery of 
possession, A stamp duty of Rs. 10/-was paid on the memo- 
randum of objections and the Registrar clams an advalorem 
duty on the sum of Rs? 3881-4-0 the liability to pay which ıs 
questioned in the memorandum of objections. 


The suit as filed being one for possession and mesne 
profits fell within cl. 5 of S. 7 of the Court Fees Act which 
relates to suits for possession of immoveable property and 
cl. 1 which relates to suits for money and the plaintiff paid 
a stamp duty of five times the kist payable on the lands and 
also on the amount claimed for mesne profits, The suit was 
valued at Rs. 2300/-and the second appeal is also valuéd at 
that figure, R 

There is no express provision in the Coat Fets Act which 


" covers a case like the present. Thg contentions of the respon- 


+ 
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dent are (1) that the decree of the Lower Appellate Court 
merely declares plaintiff's liability to pay a certain sum of 
money as a condition precedent to recovery of possession and 
that such decree is not executable by the:defendants for whose 
benefit the payment is to be made, (2) that the swit being one 
for possession of immoveable property and mesne profits its 
nature is not changed into one for redemption merely by the 
fact that an unsustainable condition as to payment has beén 
imposed by the Court, (3) that the alternative prayer in the 
plaint as to payment of such sums as the Court may find to be 
due is not estimable in money and falls under Artiele 17 Cl. 6 
of Sch. II, (4) that in any event the stamp duty payable on 
the memorandum of objections cannot be more than the duty 
payable on the plaint‘as it would be an anomaly if the party 
who fails entirely should have to pay less than a party who 
succeeds 1n part. The contention of the Registrar is that the 
stamp duty payable in cases where a person ıs asked to pay a 
certain sum as a condition precedent to getting possession and 
disputes his liability, is on the amount which he disputes. 

I do not think that the direction as to payment of asum of 
‘money as a condition precedent to the recovery of possession 
makes the decree a declaratory decree simply because the 
defendant cannot execute the decree. The test is whether the 
plaintiff cannot execute it. As regards the contention® that the 
alternative prayer is not estimable in money, all that can be 
said is that the plaintiff reversioner cannot say when he filed 
the plaint what the defendants can prove to bt binding on the 
plaintiff. Where the Court finds the amount that has to be 
paid by the plaintiff the amount is ascertained and where the 
plaintiff wants to appeal against the decree the amount or value 
of the subject matter in dispute for the purposes of article I of 
Schedule I is the aniount which the plaintiff calls in question 
in the memorandum of appeal or objections, The case is 
analogous to one of a suit for an account. 


The objection that the suit for possession which falls 
under Cl. 5 of $.7 cannot in appeal change its nature be- 
cauge a condition is annexed for payment of a sum of money 
which is disputed by the plaintiff presents more difficulty 
especially as'there is no provision in the Cqurt Fees Act govern- 
geach cases’and there is a conflict of authority.” 
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In Reference under Court Fees Act S. 5 1 which was a refer- 
ence under the Court Fees Act the question was what ‘the duty 
payable was ina suit for ejectment where a tenant claimed 
compensation for improvements which was disallowed and the 
tenant appealed against the decree. It was held that the tenant 
was bound to pay stamp duty only on the value of the lands and 
not on the value of the improvements claimed and disallowed. 
Subramania Aiyar and Boddam, JJ. were of opinion that the 
claim for improvements to fhe land was not the subject matter 
of the suit but was merely incidental to the decree for posses- 
sion. The learned Judges also refer to the difficulty and incon- 
venience of ascertaining the fee payable in each case ifa 
different view were adopted. With respect, it seems to me that 
in cases where the law annexes the liabiltty to pay for improve- 
ments asa condition precedent to ejectment, the claim for 
improvements allowed by the lower court and disputed in 
appeal falls under schedule Í Article 1. Whatever difficulties 
may exist in valuing it in the plaint there is no difficulty once 


the Court fixes the amount andthe party appeals against 


the liability to pay the amount and files a memorandum of 
objections. So far as appeals against decrees for compen- 
sation under the Malabar Law Tenancy Improvements ` Act 
are concerned though the same considerations as,urged in 1 
Reference under Court Fees Act S. 5! may be urged stamp 
duty is paid oñ the amount in dispute. This decision does 
not seem to have been followed. In Sekkaran v. Eacharan ? 
Munro and Abdar Rahim, JJ. were of opinion that though in a 
suit for redemption the stamp duty was by S. 7, Ci. 9 to be cal- 
culated according to he principal 'money expressed to be 
secured by the instrument of mortgage and the subject matter 


_of the suit was the existence of the right to redeem any question 


as to the amount payable as the condition ef redemptidn being 
regarded merely as incidental to that right, yet where the right 
to redeem is not called in question in the appeal and the only 
question is as to the amount payable the right to redeem can- 
not be said to be the subject matter in dispute, in the appeal 
memorandum but a'definite amouat payable and that the fase 
fell within Article 1 Schedule 1, the court fee being computed 
on the amount in dispute. In Reference under Court Fees Act 3? 
1. (1899) 1, L. R. 23 Mad: 84. 2. (1909) 20M L J. 121. 


° 3. (1905) 1, L R®29 Mad 367. . 
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it was held following Nepal Raiv. Debi Prasad 1 that S. 7 
clause Í of the Court Fees Act applies only to suits and not to 
appeais and that in the case of appeals Article 1 of Schedule 1 
applied, the Court fee payable being on the value of the subject 


matter in dispute. e 


In Hafıx Ahmed v. Sobha Ram ? it was held that in suits 
for pre-emption where the vendee-defendants appealed 


on the ground that they were entitled to receive a larger 
sum than that awarded by the Court and that plaintiffs had 


estopped themselves from asserting the right by refusing to 
purchase, court fee was payable under S. 7, Cl. 6®n the value 
of the property as computed in Cl. 5, but that when the 
question in appeal relates solely to the amount to be paid by 
the pre-emptor his right to pre-empt not being challenged the 
proper Court fee was the amount calculated advalgrem on the 
difference between the amounts alleged as the sale price on 
the one side and the other, . 


In Nepal Rat v. Debi Prasad | it was held what when an 
appeal in a suit for redemption related solely to the amount 
payable the court fee payable ona memorandum of appeal 
wasto be calculated according to the sum which the appellant 
claimed to have deducted from the decree and not as in the 
case of a suit for redemption according to the principal sum 
secured on the mortgage. Stanley, C. J., afters expressing his 
dissent from the view taken in Pirbhu Narayan Singh v. Scetha 
Ram 3 observed “ It appears to me, upon a perusal of S. 7 of 
the Court Fees,Act and Schedule 1 to that Atct, that in a case 
such as the one before me the court fee is to be calculated on 
the value of the subject matter in dispute only. S. 7, Sub S. 9 
provides that in suits against 4 mortgagee for the recovery of 
the mortgaged property the court feeis to be valued accor- 
ding to the prinicipal money expressed to be secured by the 
instrument of mortgage. The sectiôn is confined to a suit 
apparently, and not to an appeal. In Schedule 1 to the Act we 
find that in the case of a plaint or memorandum of appeal not 
otherwise provided for in the Act, except those mentioned in 
S. 3’an advalorem fee is payable at the rate mentioned in that 
schedule. In this schedule a memorandum ,of appeal is not 


1, (1905) L L. R. 27 All 447. 2. (1881) I L.R.6 All. 488. 
“6 i 3. (1890) L L. R. 13 All 94, 
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mentioned. Therefore I take it that if in the case of an appeal 
the value of the subject matter on the appeal can be détermin- 
ed, as it has been in this case, the appellant is only bound to 
pay a Court fee on the amount ascertained to be the value of 
the subject matter of the appeal ”. With these remarks I res- 
pectfully” agree, This daoa was followed in Mahadeo 
Prasad v. Gorakh Prasad,! and Bazı Lal v. Gobhardan Singh ?. 

In Basdeo Ban v. Srt Krishna Gir 3, it was held that when 
a plaintiff prayed for an unconditional decree for possession as 
against_g defendant who set up a mortgage executed by plain- 
tiff’s predecessor and a decree was passed for possession on 
payment of a certain sum andthe plaintiff appeals against 
that portion of the decree directing payment he must pay ad- 
valorem stamp duty on the amount in question. The learned 
Judges (Chamier J. C.and Evans, A. J. C.) dissented from the 
decision in Gourshir Singh v. Rajendra Bahadur *, and follow- 
ed the decision in Baji Lal v. Gobardhan Singh 2, A similar 
view was taken in Mata Badal Singh v, Jai Singh ©. Ragha Sah 
v. Wajid Ali §, no doubt supports the petitioner’s contention 
but no reference is made to any authorities. The only reason 
given is that if that decree dismissed the plaintiff's suit, for 
possession the fee payable would have been only five times the 
land revenue and that as it was more favourable it*cannot be 
larger. “The facts of the case are also peculiar. The plaintiff 
prayed for possession and the Coutt passed a decree for posses- 
sion but allowed the defendant to redeem and the decree for 
possession was omly if the defendants failed to, redeem. Rup 
Chand v. Fateh Chand 7 which was referred to; does not throw 
much light on the question. The plaintiff sued for possession 
as absolute owner and a decree was passed in his favour. On 
appeal the Subordinate Judge gave a decree for possession but 
limited the duration to the lifetime of the plaintiff's vendor. 
Against this decree the plaintiff appealed. It was held that a 
stamp duty of Rs. 10 was sufficient. Tudball J, observed “ As 
matters stand now plaintiff appellant seems to me to be in the 
position ofa person in possession of property who seeks to 
clear his title and to obtain a declaration that he has theefull 


—_——— ge 
1, (1908)% L. 80 AL. 547. 2 (1949) I. L. R. 3l All. 265. 
B. (1909) 5 I. ©. 941. *4. (1909) 2 I. C. 836. 
5, (1912) WI. C. 746. 6. (1919) 50 I„C. 353. 


: 7, (1911) 8 4. bgJ. 821, . 


| 
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right of ownership to the property”. Treating the subject 
matter ofthe appeal as one to get rid of the limitation imposed 
by the Subordinate Judge it is difficult to see how it can be 
valued. 

In Lakhun Chunder Ash v. Khoda Buksh Mondgul1! where 
a decree was passed infavour of the plaintiff bul th® Court 
directed payment in three instalments and the plaintiff appealed 
against that portion of the decree it was held that he was not 
bound to pay court fees on the sum Yecreed but on the differ- 
ence between the amount claimed in the Court below and the 
sum of the present values of the three instalments payable on 
the dates mentioned in the decree. Banerjee J observed “Now, 
having regard to the provisions of Article 1, Schedule 1 of the 
Court Fees Act read with S. 16 of that Act, it is clear that an 
appellant is. bound to pay a court fee on a Memorandum of 
appeal from a decree which gives him only partial felief, upon 
the difference between the values of the reliefs he claims to be 
entitled to andthat granted by the decree appealed against”. 

In Kishun Dutt Misser v. Kasi Pandey? it was held by 
Coutts J, following Basdeo Ban v. Sri Krishm Ì3 that when a 
decree awards possession on condition of the plaintif paying 
the encumbrances on the property and the plaintiff appeals 
against thas part ofthe decree the Court fee payable on the 
Memorandum of Appeal must be advalorem on the value of 
the encumbrances. 

The current of amoy is clearly in favour of the view 
that the value of an appeal is not in all cases the value of the 
suit as originally fled but the value of thé relief granted by the 
decree which a party wishes to get rıd Qf. In some cases the 
stamp duty may be more thąn that paid on the plaint and in 
some cases it may be less and in considering the effect of the 
provisiong of S. 7 of the Court Fees Act and of Schedule 1 I 
do not think that. this is a consideration which is of much 
weight. 

I am of opinion that the Memorandum of appeal should 
be stamped on the amount which the respondent was directed 
to pay and which he seeks to escape liabilityfrom. He will have 
three weeks from this.date to pay the acne stamp duty. 

C. A. S. = 
1. (1891) I. L. R. 19 Cal. 272. 2.° (1920) BW I. C. 481, 
. 3. (4909) 5 I. C, 941, 
"R—75 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR: JUSTICE 
RAMESAM. 


A. T. K. P. L. M. Muthiah Chetti ... Appellant * (Plaintiff.) 


X -p 
e 
Palaniappa Chetty and others ... Respondents (Defen- 
dants Nos. 1 to 4, 6, 7, 8 
ə to 10, 11, 13 to 17) and 


L. R. of 5th Respondent. 


Limitation Act of 1908—Ari 11—A țpplicabılity—Unsuccessful olaimant— 
sint by—Limitation—Clam preferred and order therein made on the basis of 
an attachment—No attachment in fact—Effect—C. P. C.: of 1908—O. 21, R. 63— 
“ Party against whom an order ts made ”"—Meani ng. 


Defendants 5 to 10, who eventually obtained a decree for money against 
defendants 1 to 4, had, at an earlier stagein the suit, obtained a conditional 
order of attaghment before judgment, but the attachment was never actually made. 
After obtaining the decree, defendants 5 to 10, in ignorance of the last mentioned 
fact, proceeded, as though there had been an attachment, to obtain issue of a sale 
proclamation. Thereupon, plaintiff, who wasa hypothecatee of the properties 
under a hypothecation deed executed in his favour by defendants 1 to 4, equally in 
ignorance of the fact that no attachment had been made, claimed under O. 21, 
R. 62, C. P. C. a declaration that the sale should be subject to his rights as by. 
pothecatee. His claim was, however, disallowed, without reference by the court 
or the parties tothe absence of an attachment. He thereupon brought a sult, 
whether or not wifhin a year from the date of the order disallowing the claim not 
being clear: for a declaration that the sale should be subject to his*mortgage right. 
That suit was withdrawn with liberty, and, more than a year after the date of the 


order disallowing ts claim, plaintiff brought another suit for recovery by sale on 
his mortgage. 


Held, that the suit was barred under Art. 1I of the Limitation Act of 1908 
whether or no there Bas begn an attachment, if a party preferg a claim on the foot- 
ing that there was an attachmeut, and submits the merits df his claim to the court 
for investigation, he isequafly a person against whom an order is passed, which 
under O. 21, R 638, C. P. C. will become final, if it is not displaced. 

The principle applicabie to such cases 18 that stated by Bowen L. J. in Ex- 
patte Pratt (12 Q, B. D. 33+). Plaintiff’s resort to the claim procedyre was only, 
a selection of one of two procedures available to hio, and did not result ın any 
entire diversion of the course of procedure or coastitute an attempt to give the 
court a jurisdiction, which it did not possess. 


Appeal against the Decree of the Court of the Temporary 
Subordinate Judge of Sivaganga in O, S. No. 91 of 1915. 





C. S. Venkatachariar for appellant. e 

T. Rangachgriar aud E. Durawam Aiyar for respon- 
dents.- | ° : = = 

* Appeal No. 145 of 1917, = 1st Septembers1921. 
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The Court delivered the following 


Judgments :—Oldfield, J :—On the merits the question in 
thislappeal is whether Ex. E, an hypothecation bond in favour 
of plaintiff appellant by the widows of two partners, Muthu and 
Raman Chetty, as guardians of 1st to 4th defentlants, their 
minor sons, is without consideration and merely colourable or 
was executed in the words of S. 53 Transfer of Property Act 
with intent to defeat or delay creditors. 


The undisputed circumstances are that Ex. E€ hypothe- 
cates for its full value all the immoveable property gf 1$fto 4th 
defendants; that plaintiff is the brother of one executant the 


widow of Muthiah Chetty ; and that of the four other ereditors | 


of the firm, whose debts plaintiff was to pay as part of the con- 
sideration, one is a dayadi of plaintiff and a cousin of the 
widow of Raman Chetty and another is plaintiff’s partner and 
nephew. Plaintiff had been an agent of the firm and knew that 
it had been declining in prosperity since the death of Raman 
Chetty in 1909. Ex. E moreover was executed just after 5th to 
15th defendants, the contesting respondents, other creditors of 
the firm, who eventually obtained a decree against it for 
a little over Rs. 30,000, interest, and costs had at an earlier 
stage in their suit obtained a conditional order of attachment 
before judgment, of which plaintiff and the creditors may be 
supposed to have been aware, although the attachment was 
never actually made and, it may be added, is not relied on as 
invalidating this alienation. On these facts there is no doubt 
that the lower eourt was justified in imposing the burden of 
proof of the substantial character and good faith of Ex. E, on 
plaintiff. € 


Thgt however did not entitle the lower court to require 
him, as if has done in respectof the greater part of the con- 
sideration and on other parts of the case, to discharge that 
burden with unreasonable strictness or to criticise his attempts 
to do so perversely. When for instance he had produced in 
support of Rs. 14, 300 which he was to pay to four creditors 
of the firm, entries in the firm*s accounts, it“was not justified in 
saying that, although these entries show that plaintiff and the 
others were entitled to money from the firm,” it did not follow 


that,they were so on the date of Ex. E. For i in thè absence of . 
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evidence of discharge the proved indebtedness at a compara- 
tively recent date would presumably still be existıng. Nor, when 
plaintiff admitted that his father had transactions with himself 
and l-4th defendant’s frm, was it reasonable, when no specific 
suggestion was miade to him, to assume that the debt due to 
him mig&t have been adjusted by transactions with his father 
and to refuse to reach a conclusion in his favour, because the 
possibility of such adjustment was not excluded by his evidence, 


The accounts relied én by plaintiff were those of Ist to 
4th defendants and the different debts were proved by them 
and by plaifitiff and 1st to 4th P. Ws. Comment was made on 
the fact that the day books trom 13-4-1904 to 13-1-1906 (Exh. J.) 


"were missing. But no reason shown for attaching any special 


significance to this and after the latter date the account 
was continued on the footing that the debts were still out- 
standing. Item 2 due to V. E. S. Subramaniam Chetty ıs sup- 
ported by numerous entries ; but there is none relating to it 
between 1906 and 1910, although there is none indicating its 
discharge in the interval. Item 5 due to K. S. S. Kası Rama- 
natha Chetty was subject to interest at quarterly rests ; but no 
such rests are-entered and there are in fact no entries of interest 
from fasli 1308 to 1310. No attempt however was made in cross 
examination to see whether any explanation was available on 
these pôints and they therefore cannot be considered now. The 
last named creditor accounted « rather indistinctly for the 
manner, in which his debt was transferredin the accounts from 
the name of his wife and mother to his own; but that 
goes no way towards showing that it was not- due at all. No 
more serious objections have been made to this part of the 
case and we must therefore holdethat these debts were due, 


Next as to the evidence that plaintiffs actually mwiade the 
payments directed by Ex. E, it is*to be noted that, whatever 
the importance of his having done so as guaranteeing the sub- 
stantial character and good faith of the transaction, his pro- 
mise to pay in the absence of reasons for doubting his ability and 
intention to do so would be sufficient consideration to support 
it. Ex, F series however are the hundies, by which the payzfients 
are alleged to have been made ; ade they are produced 
by plaintiff ; and ara, except Ex. F1 for the anfount due to 


” V. E.S. Subramania Chetty, duly discharged. As regards Ex, 


y 
% > 
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F1 plaintiff deposed that its amount had been left with him 
in deposit by the Chetty’s widow, andsimilarly he adopted the 
statement in evidence of 5th P. W. that the amount of his 
hundi also, Ex. F 3 had been deposited. It is not possible to 
follow the lower Court’s suggestion that these or any of the 
payments can be collusive, when plaintiff's evidetice con- 
stitutes a clear acknowledgment that he holds these two payee’s 
money for them and the endorsements on the other hundis, 
the genuineness of which is prove@ and isnot disputed clearly 
discharge the debts due by Ist to 4th defendants’ firm, 
its Vilasam being specified in their body. The lpwer court's 
objections that three of these hundis are not in plaintiff’s usual 
printed forms and their covering letters and plaintiff’s accounts 
are not produced are merely captious, when their discharge, 
and in the case of Ex. F-1 and F-3, plaintiff’s acknowledge- 
ment that he holds the money due for those concefned are con- 
sidered. Here again the conclusion must be in plaintiff S favour 
that the payments relied on are established. 


The remaining item of consideration is Rs. 1,800, described 
in Ex. E. as advanced in cash for family expenses. There is 
only the general eVidence of plaintif and 3rd P. W, that part 
of it was spent on Raman Chetty’s funeral and as regards neces- 
sity that the assets of the firm were all realized and spent in 
Rangoon. No accounts for the details of this expenditure 
have . . . been produced. In these circumstances itis 
not possible to find that it has been established. The conclus- 
ion must therefore be that consideration passed for Ex. E, 
except this small item of Rs. 1800 ; and‘5th to 10th defendants’ 
case that the document was a mere presence and that there was 
no intention to create rights by means of it, must fail. 


To turn to the application of S. 53 Transfer of Property 
Act, there is no doubt no definite evidence of the existence of 
any creditor besides 5th to 10th dtfendants and those, who 
have been paid by Ex. E. The suspicions of the lower court, 
based on the date of the purchase of stamp papers and the 12 
per cent. rate f interest, which it thought oppressive but 
whtch is in fact high, but nof exceptional, have not been shown 
to be well founded. ;We have then no doubt a transaction. 
which exhansted the executant’s assets for the sole benefit of 


some only of their creditors including, it is true, three close- 
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relatives, of whom one brought it about at a time of pressure on 
the estate. But, there being no question of insolvenoy, that 
is not sufficient. For, to follow the latest authority, Musahar 
Sahu v. Lala Hakim Lal} although Ex. E. prefers some 
creditors to others, it is not an instrument „which removes 
property ftom the creditors to the benefit of the debtor and, 
after the foregoing finding, there is no ground for impeaching 
it in the fact that the 5th to 10th defendants’ creditors were 
losers by payment being matie to a preferred creditor, the 
plaintiff. On the merits therefore plaintiff is entitled to succeed. 
" Sth to 1Qth defendants have however resisted his claim on 
another ground. Reference has already been made to the fact 
that, although a conditional attachment before judgment was 
ordered, none was actually made. This is said to have been due 
to delay in payment of fees. But neither plaintiff nor 5th to 10th 
defendants were, so far as appears, aware of the fact ; and the 
latter proceeded, as fhough there had been an attachment, to 
obtain issue of a sale proclamation whilst the former in Ex. VI 
claimed under O. XXI, R. 62, C. P. C., a declaration that the 
sale should be subject to Ex, E. Thereon, without reference by 
the court or the parties to the absence of an attachment, plain- 
tiff‘s claim was disallowed under Ex. -VI (a) on 15-4-1912. A sale 
was held and delivery was given, as Ex. VII shows, ond-1-1913. 
As to pldintiffs next step the only information before us is 
given by his present plaint, that he brought O. S. No, 56 of 
1913 for a declaration that the sale should be subject to his 
mortgage right. Whether this suit was brought within one year 
of Ex. VI (a) and whether plaintiff would have been well advised 
to ask for leave to amend and include a prayer for other reliefs 
in it is not clear. But in any case he withdrew it, obtaining leave 
in Ex, AA to sue again, and he then brought the present suit 
for recovery by sale on his mortgage or 7-10-1915. 5th to 
loth defendants contend that as this suit is brought one year 
after Ex VI (a) it is barred under Art 11, Sch. 1, Limitation 
Act the rejection of the claim having become final under 
order XXI, R. 63. ° 
The suggestion that Ex. AA i$ a recognition, binding *on 
the lower or this. court of plaintiff's ‘ygight to bring his 
pren suif can be "dismissed shortly, because such-recognition 


1, (1918) 1. L. R, 43 Cal. 521. ; 
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is not entailed by the wording of that order and would not have 
been Within the power of the court, which passed it. So also 
the lower court’s ground of decision that with reference to 
Bhiku v. Shaujah Ali} and Ganesh v. Damoo? Art. 11 is 
not applicable to plaintiff’s suit, brought to recover a debt on 
the security of the property, not to establish any right in it. 
For in the first of these cases the question was not of an or- 
dinary claim petition, based like Ex. VI on a mortgage, but of a 
petition to remove obstruction to"delivery under, S. 335 of the 
Code then in force corresponding with O. 'XXI, Rr. 290, 101; 
and there was -nothing to bar the susbequent sust so far as it 
related to a different relief, the recovery of the sums due, 
which was asked for in the alternative and which the court 
considered, The second authority relied on proceeded on the 
grounds first, that the order in question was not on a claim, 
but was passed under S, 287, corresponding with Ô. XXI, R. 66, 
and next that an order refusing to recognise a mortgage and 
continuing an attachment free from it is not one, which must 
be displaced by the suit contemplated in Art, 11. But the 
latter concluslon is opposed to Nemaganda v. Paresha 3 which 
with all deference is not susceptible of the explanation proposed 
in the decision under consideration : ; and itis impossible to 
understagd how an order disallowing in toto the mortgage right 
claimed is not as essentially an adverse order of the kind 
contemplated in O. XXI R.63 as one continufng the attachment 
subject to the mortgage instead of releasing it altogether. 

The more serious argument for plaintiff is however that, 
as there was ïn fact no attachment, the claim proceedings were 
founded on a mistake of the court ands both parties and there- 
fore had no legal effect or rasulted at most in an order, which 
may have been a nullity, since it was not one contemplated by 
the Code, and was in any case not subject to O, XXI, R63 or Art. 
11; and it is suggested further that, as plaintiff was induc- 
ed by 5th to 10th to defendant’s misrepresentation, even if it was 
unintentional, to embark on this course of procedure, the 
latter cannot benefit by the prejudice which results from their 
own conduct, This suggestion however is untenable, Plain- 
tiff, no doubt, may þave inferred from the sale proclamation 
issued at 5th to 10th defendant's instance, which he mentioned 

1, (1901) I. Le R. 29 Cal. 25. 3, (1916) (18 Bdin. L. R. 782), . 
aa 3 (1898) $? L. R. 22 Bom, 6 
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in Ex, VI. that there had been an attachment in the ordinary 
course. But there ıs no question of fraud ontheir paft and, 
when it was opened to him to verify his inference by enquiry 
and he failed to do so, the fault was his own. In consequence 
of this failurehe thought himself entitled to choose the cheap 
and speedy remedy afforded by the claim procedure in pre- 
ference to the ordinary suit, subject to no special limitation, by 
which alone he could otherwise have proceeded; and he pre- 
sumably had regard to his own advantage in his choice, 5th 
to 10th defendants’ subsequent omission to plead that there 
was no attachment, was not an invitation to plaintiff to con- 
tinue in the course he was taking, but merely an acquiescence 
in his doing so, by the consequences of which they would 
equally with him have been bound, if the result on the merits 
had been against them. The fact is simply that, plaintiff 
having submitted his claim to the court in circumstances, 
which did not strictly authorize his doing so, and 5th to 10th 
defendants having waived an objection, on which they might 
have relied, both gave an implied consent to the investigation 
proceedings. 


The principle applicable to such cases was stated gener- 
ally.by Bowen L. J. in Exparie Pratt (XI1Q. B. D. 334), as 
being that no one has a right so to conduct himself, before a 
a tribunat, as if he accepted its jurisdiction, and then after- 
wards, when he finds that it has decided against him to turn 
round and say “ you have no jurisdiction.” This no doubt is 
subject to exceptions, those with which weare at present con- 
cerned being, to adopt? the description of them’in Pisani v 
Attorney General for Gibgalter 1 that departures from ordinary 
practice by consent will not nullify the proceedings or divorce 
them from the ordinary incidents of procedure (in that case a 
right of appeal)” unless there is an attempt to give tHe court 
a jurisdiction, which it does not possess, or something occurs, 
which is such a violent sirain on its procedure that it puts it 
entirely out of its course.”, It was held accordingly in Toronto 
Railway v. Toronto Corporation ? and Deno Najh Batabyal v. 


Nohor Chander Set? that the parties consent did not enable 
the court to deal with issues outside the scope of its statutory 
powers ; and in Exparie Pratt already referred to, Exparte May 
a ee ES 


1. (L.R.§. P.C 516). 2, (1904).A. C 809, * 
° 8. (1901) 4, C. WI®N. 470. ue 
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(XII Q. B. D. page 497) and Vishnu Lakharau Nagarkar v. 
Krishnafao Malhar 1 that, the opposite case, where jurisdiction 
over the subject matter exists, requiring only to be invoked in 
the right way, the party who invited or allowed the court to 
exercise it in the wrong way cannot afterwards challenge the 
legality of the proceedings, due to his own invitation or neglect, 


One instance of entire diversion of the court’s procedure from ` 


its course may be given, because it is significant in the present 
connection, In Joy Prokas Singh®v. Abhoy Kumar Chand 2 
claim proceedings without a preceding attachment were, treated 
as a nullity, not on any ground such as plaintiff hese relies on, 
but because the decree under execution for sale on a mort- 
gage and recognition of a claim would pro tanto have deprived 
the mortgage decree of its effect otherwise than in the regular 
suit contemplated by the law. 

It is clear that plaintiff’s resort to the claim procedure in 
the present case is within neither of these classes of exceptions. 
For it did not result in any entire diversion of the course of 
procedure, but only in the selection of one of two procedures, 
which were available instead of the other; and there has. been on 
attempt to give the court a jurisdiction, which it did no pos- 
sess since its general power to deal with claims is not disputed. 
It is urged ọn the latter point that reference to its general power 
is an insufficient ground of decision because that power is not 
general or inherent, but derived only from statutory provisions 
and must be exercised only in accordance with them; that is, in 
the event specified in O. 21, R. 58 (1) of an attachment having 
been made, Buta similar objection was, it is to be observed, 
available in exparte Pratt, Exparte may and Vishnu Satharam v. 
Krishna Rao Malhar | already, referred to and the fact that 
statutory powers werein question was not considered, In Angan 
Lal v. Gutarmal * am order appropriate to a claim petition was 
no doubt set aside on the ground ameng others, that there had 
been no attachment. But the facts there were peculiar, since 
there had been no submission by both parties to the court 
following the claim procedure and the court entered on it in 
disregard of the petitioners’ averments, In fatt, cases of mistake 
and acquiescence suchas plaintiff's must be Tare, since the 
absence of an attachment will seldom be over looked, in the 


OO Fen ee z e otai Iie 
_ 1. (1896) L L.R. 11 Bom. 153. 2. (1897) 1C. W, N. 701, 
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first instance or when evidence is adduced under R, 59. But ın 
dealing with them it must be remembered that in accordance 
with Sheodhyan v. Bholanath | and Sivakolandu P illar v. 
Ganapathy Iyer ? the absence of an attachment will not make a 
court sale Ylegal as between the parties to it and persons like 
plaintiff, whose interest is affected by it, but is merely an irre- 
gularity, on account of which the sale can under O. 21, R. 90 
on proof of substantial injury be set aside on their ap anoi 
and the reason is, as the former decision explains, that the 
object of attachment is only to bring the property under the 
control of he court in order to prevent itsalienation, the actual 
proclamation being the notice to the public that the sale is to 
take place. This isso in spite of the explicit reference to 
attachment on O. 21, R. 64 and it is not necessary or possible 
7 regard attachment where it is similarly referred to in O. XXI 


. 58, as eSsential-to the jurisdiction of the court. For there 
i the existence or absence of a previous prohibition against 


alienation by the judgment-debtor cannot affect the court’s 

power to deal with the claim of those who, like plaintiff, have 
notice from the proclamation that their rights are in peril ; and 
accordingly, whether or no there has been an attachment, they 
are, if they submit the merits of their claims to the pour for 
investigation, equally persons against whom an ordef is passed, 
which under O. 21 R. 63 will become final, ıf it is not digs 
placed. 

In these circumstances the conclusions must be that Art, 

11 Sch. 1 Limitation Act and O. 21, R. 63 apply. The 
appeal must therefore*be dismissed with costs ọf 10th to 13th 


Respondents. e 
Ramesam, J .—I agree and have nothing to add. 
As Ss V. Appeal dismissed. 
® 


3. (1899) I L. R. 21, All. 311, 4 (1917) Ms W. N.89. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE SPENCER AND MR. JUSTICE 

RAMESAM., . i 

The Great Indian Peninsula Rail- » 

way Company, Ltd. ... Appellant * in Full Bench 
Application No. 185 iof `1920 
on the file of the Court of 
Hie Small Causes. Madras. 
v, 

Chella Ram Gianchand --. Respondent in Ful? “Bench 
Application No. "185 of 1920 
and plaintiff in S. C. No. 

9171 of 1920. 


Indian Railways Act IX of 1890: 8.75 and Schedule Il (m) and (s)—Shaw} 
within the meaning of schedule—Whether should be of special velue—Liability 
of Railway administration as oarrier—" Special value ” in S. 75, marginal note, 
and ın the second Schedttle, effectof. . 

Where the plaintiff sues a Ratlway Company for the loss of shawls given to 
them for being carried, 15 is immaterial that tbe particular shawls which were lost 
were not Cashmir Shawls nor made of wool nor articles of comparatively high 
valus provided that the value of the articles in the parcel exceeded Rs. 100 in all 
and they were shawls. 

The use of the woids “ special value ' in the marginal note to S. 75 and cl, 
(s) of the second schedule does not imply that only articles falling within the 
descriptions of the schedule whioh are of exceptional value must be declared under 
S. 75 ot the India Railways Act. Sudarshan Mahara; Nandrum v. East Indian 
Railway Company (1) followed Sarat Chandra Bose v. Secre tary of State for India 
(2) followed. 


Case referred by the court of Small Causes, Madras under 
S. 69 of the Presidency Small Cause Courts Act 1882 in Ful] 
Bench Application No. 185 of 1920 (S. C. Suit No. 9171 of 
1920) on the file of the court of Small Causes, Madras, for the 
opinion of the High Court as to the proper construction of the 
terms “shawls’’ as defined in the Indian Railways Act IX of 
1890. ° 


D. Chamier instructed Brightwell and Moresby for appel- 
lant. 

Respondent? did not appear. 

The Court delivered the followiny 


Judgments :—Spehcer, j..—I agree with the majority of the 
judges of the. Small Cause Court and with the decision in 


es 


e’ 
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Sudarshan Maharaj Nandrum v. East Indian Railway Com- 
pany '. 

The plaintif described the articles in respect of . which he 
made his claim as “shawl” and in my opinion it is a consi- 
deration,of no consequence that the particular shawls wbich 
were’lost were not Kashmir shawls, nor made of wool nor arti- 
cles of comparatively high value provided that the value of the 
articles in the parcel exceeded Rs. 100 in all. 


The use of the words “special value” in the marginal 
note ts $. 75 of Act IX of 1890 and in clause (s) of the second 
schedule in my opinion must not be taken to imply that only 
articles falling within the descriptions of the schedule which 
are of exceptional value, must be declared. 


As pointed oul by Mr. Justice Stuart in Sudarshan Maharaj 
Nadrum v. East Indian Ratlway Company 1 the words “ lace” 
“watches” and “Government stamps” may include articles of 
comparatively small intrinsic value; 


Generally speaking all the articles in the List are articles 
which may have a special value ; and it is for that reason that 
it was found necessary to secure Railway companies from 
exaggerated claims being made after the loss or destruction of 
parcels by enacting that all articles of these classes should be 
declared,| so that the Railway Company may know before they 
undertake the Conveyance of them to what extent they will be 
liable in the event of the articles being lost or destroyed, and to 
enable the Railway Company to recoup themselves for the 
special care and risk that attends the carriage ‘of articles that 
may in many cases be waluable articles by levying a higher rate 
for such parcels. ‘ 


Ramesam, J. :— l agree. The only question to be-decided 
in this reference is whether the goods consigned are “shawls”, 
If they are “shawls” S 75 of the Indian Railways Act 
applies and the plaintiff is not entitled to recover. If we are to 
interpret the term “shawl’’ with reference to the restricted 
sense (No. 1 given by Murray) it will be confirted to (Cashmir) 
shawls and I do not see how it càn cover shawls of high value 
but made of material other than the hair of the Kashmir goat 


ee, 
a 
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Again I do not think we are at liberty to interpret the 
term “Shawls ” with reference to the use of the phrase ‘arti- 
cles of speciql value’ in the marginal note to S., 75 and in 
cl. (s) of the second schedule. With great deference to the 
learned judges who decided the case (Sarat Chand Bose v. 
Secretary of State for India 1.) I am unable to agree ‘with their 
reasoning. It may be that that case is correctly decided, if 
Alwans are not ‘shawls’. Dr, Pandalai seems to think that, if 
the extended sense of the term as given in the dictionaries 
(Murray and Webster) is allowed to control the meaning of fhe 
term as used in the Act, there will be “a revolution in the con- 
ditions of carriage of textiles in India.” Ido not think there 
is any ground for this apprehension. The second or extended 
sense as given in the dictionaries is not a definition (in the 
sense that one can substitute it for the term as its equivalent 
but only an attempt to give a description so as fo show that 
the restricted sense has been latterly departed from., If the 
second sense as given by Murray or Webster is taken as defini- 
tion every piece of upper cloth used by the middle classes in 
Southern India (almost always made of cotton) will be a shawl, 
but I do not think they will ever be held to be “shawls” within 
the meaning of the Act. In each case it must be found whe- 
ther the goods are known as “shawls”. In this case there is no 
doubt that the goods lost are shawls. It is atthis stage that 
the description of the goods.in the plaint is Of help. I am not 
to be understood as saying that the plaintiff ıs estopped by his 
own language in the plaint from contending that they are not 
shawls. If asa matter of fact, the pldint description is erro- 
neous, he may be at liberty to show it, But in this case tt is 
clear that it is not erroneous and that his description isin per- 
fect consonance with:the extended use of the term as given in 
the dictionaries. In*this case, therefore, there is no doubt that 
the goods lost are “shawls” and the, plaintiff is not entitled to 
recover. 

C. A. S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR WILLIAM AYLING, OFFICIATING * CHIEF 
JUSTICE, AND MR, JUSTICE ODGERS. 


Gontu Appireddi o ... Appellant * (Sth Respondent). 
v ° | 
e 
Gontu Chinna Appireddi ... Respondents (Petitioners — Res- 
and.others pondents 1 to 4 and credi- 
È tors 3, 4, 6 to 8. 


Provincial Insolvency Act V of 1920, Ss. 6 (b), 27 (1) and 63—Creditor’s peti- 
tioy for adjydication ona transfer with intent to defeat creditors—Order of 
adjudication in ensolvency and cancellation of the transjer—Whether the order 
of cancellation ts iightfully made--A pplication for cancellation only after appoint 
ment of Rece:ver and by hiin—Credilors right arises only when the Receiver 
fastis to move, 


Where an application ıs made to adjudicale the debtors 8s insolvents ona 
transfer of their property with int nt to defeat or delay creditors and the Court 
made the order of adjudication and ordered the Cancellation of the transfer deed 
by the same order keld that the court ought not to have ordered the cancellation of 
the transfer deed at that stage. 


A proceeding to ssb aside a transferin insolvency should be taken in the 
name of the Receiver and it is only when the Receiver fails to move in the matter 
that a creditor may do so. Hemraj Champa Lal v, Ramktshen Ram (1) and 
Kamleshwar Ram v. Bhavan Prasad (2) and Bikkamal v, Marwar Bank followed. 


Appeal against the order of the District Court of Guntur, 
dated 13th March 1920, in Insolvency Petition No. 4 of 1919. 


V, Ramadoss,for appellant. 
N. Rama Rao for respondent.” 


The Court delivered the following 


Judgments :—In this case two creditors ofone Chanda- 
varam Ramayya and hiş three undivided sons (Respondenis 1 
to 4) petitioned (i) that they might be declared insolvents (i1) 
that certain alienations made by Respondents 1 to 4 in favour 
of the 5th Respondent might be declared infvalid and cancelled. 
The alienations took place about a month before the presenta- 
tion of the petition which is dated 20th December 1918, The 
learned District Judge ‘heard the petition of 19th March 1920 
and in the same order not only adjudicated Respondents 1 to 
4insolvents but detlared the sale deed which witnessed .the 
alienations cancelled, The act of insolvency alleged and 





rah eee EE 
A. A. O. No. 177 of 1920. 14th September 1921. 
1, (1917) Pat. L. J. 101 2 (1917p 42 I. C 845 . 
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proved against the respondents 1 to 4 was these alienations 
under 8. 6 (b) of the Provincial Insolvency Act (V of 1920) ie., 
they were held to be transfers with intent to defraud or delay 
creditors. The petition was presented under S. 7 and the 
debtors were adjudicated under S. 27 (i) which guns thus .— 
“If the Court does not dismiss the petition it shall make 
an order for adjudication.” . . . . 2 . There is ot 
course no doubt that the learned District Judge was justified 
in making the order of adjudıicatiðn but the question is was he 
right in going further and ordering the cancellation of the sale 
deeds in the same order. He apparently held a detailed enquiry 
to which the vendor was a party: whereas one would ordinarily 
expect that a much more summary procedure would in the first 
instance meet the case. The question is governed by S. 53 of 
the act which provides that such transfers as are therein speci- 
fied “shall be voidable as against the receiver 4nd may be 
annulled by the Court”. The section certainly contemplates 
action by the Receiver. It is true that at the time the order for 
cancellation was made the Receiver had not been appointed, 
but he was appointed later on thesame day. In Hemraj Champa 
Lall v. Rankishen Ram} it was held that until the Receiver 
refuses or declines to act no one else can do so hecause he is the 
person tẹ set the proceedings under S. 36 (now S. 53) in 
motion, s 


We are inclined to respectfully adopt this decision. The 
other cases cited can be shortly dealt; with. In Kamleshwar Ram 
v. Bhavan Prasad 2 the Allahabad High*Court held that a pro- 
ceeding to set aside a transfer should be taken in the name of 
the Receiver and that no proceeding should have been com- 
menced (by the creditors) until after the appointment of a 
Receiver. It may well be that when the Receiver fails to move 
in the matter a creditor may do so (Bikkamal v. Marwar Bank > 
Even there the Court held that in a case of fraudulent pre- 
ference the Receiver should either apply or be a party to the 
application. The Judgment in Krishalli Ram v. Bholaimal 4 
does not deal with this questipn at all but simply with the juris- 
diction of an Insolvency Court. There the Judge had referred a 
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creditor alleging a fictitious mortgage, to a suit instead of. en- 
quiring into the question himself as the court held Ire was 
bound to do. It does not appear whether or not a Receiver 
had been appointed in that case, S. 4 of the Act which was 
quoted for the respondents is inserted for the purpose of putt- 
ing an enf to the conflict of decisions as to whether proceed- 
ings in the Insolvency Court constitute rés-judicata or not. 

It appears to us that what authority there is all points one 
way, viz. that it is for the Receiver to take action under S. 53 
and not forthe court to doso ona petition for adjudication. 
We accordingly set aside that part of the District Judge's order 
which relates to the cancellation of the sale deeds to the 5th 
respondent. 

No costs in this court. 


C. A. S. ——— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
. (FULL BENCH.) 

PRESENT :—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD, MR. JUSTICE KUMARASWAMI 
SASTRI, MR. JUSTICE RAMESAM AND MR. JUSTICE ODGERS, 
Appanna Poricha ... Appellant * (1st Defendant.) 

v. “ 
Narasinga Poricha and others ... (Plaintiff Respondents. De- 


fendants Nos, 5 to 37.) 

C P.C. of 1908—S. 92—Scope and appttcabthttiy—Heredstary trustee—Sutt 
against -hereditary co-trustees for (1) joint possession of trust properties (2) 
framing a scheme foi enjoyment in turns, and (3) an account of trust properties 
1 defendant's hauds®-Sanchon under S. 92—Neccsstiy—S. , 92, Sub-S. (2)— 
Object and effect. ° 

By the Full Bench—Ine a suit by a hereditary trustee against his 
co-trustees praying, inier alia, for an account of the trust properties 1m their hands 
the plaintiff 18 entitled to have such an account taken, even though the suit 1s not 
instituted under S 92 of the Code of Civil Procedare, 1908 ° 

S. 92 governs suits for the vindication of the ` rigbts of the public in public 
charitable trusts and has no applicasion to suits for the vindication of the rights of 
management by hereditary trustees Or to disputes between such trustees tnter se 
as to their turns of management, 

The addition of Sub-S. (2) ın 1908 was intended, not to alter, but to make 
explicit, the law as stated in Sub-S. (1) and S, 639 of the pre®ious Code; and the 
law so stated did not affect the right of a trustee, as opposed to beneficiatis. te sue 
a cO-trustee in discharge of his duty to his trust i 

By Walls, C. J. and Krishnan, J —In á gut by a hereditary trustee against 
his hereditary co-trustees graying for (1) joint possession of the ttust properties. 


* A. No, 346 of 1918. ad 
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and (2) the framing of a scheme for enjoyment in turns, held that plaint ff was en- 
titled to such joint possess:on, but that he was not entitled to have such a scheme 
settled except in a suit instituted under S. 92, C. P C of 1908, 

Appeal against the decree -f the District Court of aan 
in Original Suit No. 6 of 1917. f 
` P. Narayanamurtht, vakil for the appellant. 

C. S. Venkatachartar, vakil for the Ist, 12th. 13th, 18th to 
24th, 26th to 28th and 32nd to 34th respondents, 

K. Kamanna, vakil for the 2nd to 6th, and 8th to 10th 
pondents. ` 

The Court (Sir foie Wallis, C. J. and Krishrfan, J) made 
the following 
_ ORDER OF REFERENCE TO A FULL BENCH:— 
This is an appeal from. the judgment of the District Judge of 
Ganjam in a’suit brought by the plaintiff against he 1st de- 
fendant and other members of the Poricha family for a declara- 
tion that the plaintiff is entitled to joint possession of the suit 
temple lands and topes as a co-trustee and for a decree 
awarding him joint posséssion with the defendants. He also 
asks for an account of the profits of the temple lands and topes 
in the possession of the defendants and that they should be 
ordered to make over the amounts due from them for the use 
of the temple. He further asks that a scheme may be settled 
so as to provide a yearly turn for each of the ,seven branches 
of the family of the plaintiff ànd the defendants and also prays 
for the recovery of a certain sum of money which he claims to 
have advanced tor the use of the temple, ° 


The main question in the case is whether the plaintiff has 
established his title as a co- trustee of the plaint temple. There 
is no doubt that the suit Mutt or temple was founded by one 
Ramakrishna Poricha, of whom the plaintiff and the defendants 
are descendants, and it is equally clear that the affairs ofthe 
temple have been managed in the main for many years by 
Limmai Poricha, the father of the Ist defendant, who died in 
1897, and since his death by the 1st deféndant. The case for 1st 
the defendant is that by the usage of the institution the trustee- 
ship’ descends to the eldest member of the eldest branch. The 
District Judge has hetd that this usage is net made out, and 
after hearing’ lengthy arguments and examining’ cagefully ' both 


the eral and the documentayy evidence in the cgse, we have ` 
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come to the conclusion that there is no sufficient reason for 


differing from the District Judge’s finding. : 


The key to the proper pnderstanding of this case appears 
to be this, that the family have been discharging the duties’ of 
archakas of the suit Mutt or temple, and as there are no other 
trustees, they are also the trustees of the temple, and have been, 
as proved by the evidence, largely living on prasadams of paddy 
from the temple lands. ‘When we examine all the inam deeds 
together, we find that one member of the family is entered as the 
dowledar, that is, the person whose name was inserted in the last 
dowle before the Inam Commission and that the names of the 
enjoyers are given as Mutt Archakas in one case and as Adhi- 
karis in other cases, and that in those Inam statements represent- 
atives of all the seven branches are named as being in enjoy- 
ment of the ‘Inam. There is also very strong evidence in Ex- 
hibit G (page 12), Col. 12, under. the heading “ Particulars of 
the present enjoyers,”’ the entry is “ performing the archana of 
Sri Swami, the members of the family referred to in Col. 6 
have been enjoying the offerings jointly.” This entry strongly 
supports the conclusion which we have come to that they were 
really archakas who were also trustees and supported themselves 
out of these lands. 

There is no*doubt that the 1st defendant and his father 
have practically been left very largely ‘in management of the 
suit lands. That is apparent even from the inam records and 
if that evidence stood alone it might be sufficient to warrant us 
in holding that the usage of descent by primogeniture was esta- 
blished: but it does not stand alone. Not only are there 
these important entries in the Inam records but there is other 
evidence which shows the interference by,the other Branches 
of the family, which cannot be explained consistently with the 
trusteeship being vested in the 1st defendant solely. We refer 
to Exhibit F which isa muchilika in 1883 taken from the 
tenants in the name of the members of all-the branches ;, Ex- 
hibit LV in 1887 angi Exhibit V in 1897 are purchases for the 
temple in the names of all the branches. This is very stong 
evidence indeed that the trust was really a joint one though 
the management was left very largely in the hantis of one of 
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Then we have in 1906 kist receipts Exhibits 1X series» and 
Exhibif.A, a statement taken in, the land acquisition proceed- 
ings in 1909 when they all put in a proposal that the compen- 
sation money should be used in,purchasing lands for the 
Mutt in the name ofall. That again is a very streng recogni- 
tion that all the property was owned by all of them jointly on 
trust. There is therefore no reason to interfere with the finding 
of the District Judge in that respect. 

The District Judge has found that the plaintiff is entitled 
to recover a sum of Rs. 20 a year for expenses incurred-on be- 
half of the temple. It 1s not disputed that the Sum*really spent 
was Ks, 60 a year and therefore the sum claimed by the -plain- 
tiff on this head must be recovered by him at the rate of 
Rs, 60 a year out of the trust property in the hands of the 
defendants. . 

There are numerous branches of this family and one of the 
reliefs claiined by the plaintiff is the framing of a scheme for 
enjoyment in turns. We are disposed to think that he is not 
entitled to have such a scheme settled except in a suit instituted 
under S. 92 of the Civil Procedure Code. The plaintiff also 
asks for joint possession of the trust properties and as a trustee 
he is entitled to such a joint possession, as held by this 
Court in Meenakshi Achi v. Somasundaram Pillai 1 and recently 
in Appeal Suit No. 368 of 1919. He also asks, that the defen- 
dants should render accounts*of the profits of the temple lands 
in their possession and make over the amounts due from them 
for the use of the temple that is to say hę ask¢ for an account 
of the movable property of the temple in the hands of the 
defendants, the other trustees, and the qfiestion is whether he 
is entitled to have such an acdount taken in a suit not institu- 
ted under S. 92 of the Code of Civil Procedure, 

On this point there seems to be some difference of opinion 
in this Court. On the one hand, according to the view ex- 
pressed in the appeal we have just referred to, that section is 
not intended to interfere with ‘the rights of a hereditary trustee 
to possession and control of the trust property for the purpose 
of discharging the duties of a trustee which are imposed in 
the exercise of his trut. Og the other hand,e at least one of 
the judgments in Venkatasubbamma v. Venkutarangam Cheity,2 

CI TL. R 44 M. 206. e 2. (1916) 31 M. I. J. 380. 
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appears to proceed upon the view thatin so far as -a suit 
against a trustee prays for any of the reliefs specified 
in the first part of that section, the second part pf the section 
forbids such a suit to ba brought except under the section. 
The learned §udge admits that the hereditary trustee must lose 
his rights if such leave to sue under the section is refused, but 
is of opinion that this is what the legislature has deliberately 
enacted on larger grounds Qf policy. There is some indica- 
tion of the same opinion in Subramania Pillai v. Krishna- 
svoany"Samayajiar 1, The question uf course depends upon the 
true interpretation of the second part of S. 92—whether the 
terms of that section are so imperative as to prohibit any suit 
against a trustee in which any of the reliefs specified in the 
section are sought even though those reliefs are sought, not in 
the larger interest of the public and the charity, but merely for 
the purpose of vindicating the private rights of one of the 
trustee$ and of enabling him, to discharge the duties and liabi- 
lities which are imposed upon him by his trust. It is ordinarily 
the duty of a trustee to get inthe trust funds and to see that 
they are in, proper state and custody and investment and there- 
fore ordinarily a trustee would be entitled to sue for accounts 
against his co-trustee for the purpose of making him replace 
the trust funds and would be bound to institute s@ch a suit. 
The question is whether the terms of the section areso impera- 
tive that they must be considered to prohibit him from institu- 
ting such a suit without the sanction of the Advocate-General 
or the Collector under S. 92 of the Code of Civil Procedure. 
This question is undoubtedly one of considerable importance 
and itis also a questioħñ on which divergent views may be 
taken and therefore we think that it is eminently a question 
which should be settled so far as this Court is concerned by 
the decision of a Full Bench. Before disposing of this case 
we have decided to refer tå a Full Bench the question whether 
the plaintiff is precluded by the terms of S. 92 of the Code of 
Civil Procedure from obtaining aedecree for an account against 
the defendants. (co-trustees) in this case: : 


The memorandum of objection filed by defendants 2 fo 6, 
8, 9 and 10 is dismissed with reference to the’ occupancy rights 


_ claimed by them. The question of their costs. is réserved, 
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G. Lakshmanna for P, Narayanamurthi, forthe Appel- 
lant, ° l 

C. S. Venkatachariar, vakil for the 1st 12th, 13th, 18th to 
24th, 26th to 28th and 32nd to 34tk Respondents. 

K. Ramamurti and K. Kamanna, for the 2nd to 6th, and 
8th to 10th respondents. 


The Court expressed the following 

Opialou;—The Officiating Chief Justice .—I have had th® 
advantage of persuing the judgment which my learned brother 
Oldfield is about to pronounce. I agree with the views express- 
ed therein and with the negative answer proposed by him to be 
given to the question referred to us, and I should not feél call- 
ed upon to add anything, but for the judgment in Swaminatha 
Pillai v. Sundaresa Pillai, 1 to which I was a party, which has 
been relied on by the learned vakil for appellant as ‘supporting 
his contention. 


The case is, of course, distinguishable from the one with 
which we are concerned. This isa case between co-trustees : 
that was a case in which a subordinate trustee was sued by a 
general trustee, who, as representing the general trust, was 
really a beneficiary under the subordinate trust, and was 
seeking, ag such, to enforce fulfilment of the latter. 


It was from this point of view and in reference to "a suit of 
that character that the last paragraph of the judgment in that 
case was written : and was so worded as to suggest a more 
general application than I think we had in eur minds, The 
argument addressed to us (and rejected) was apparently that 
every suit by atrustee no matter of what nature or against 
whom directed—was exempted from the provisions of S. 92. 
This was also, I think, the proposition placed before the 
Bench in Subramania Pillai v, Krishnaswami Somayajiar? and 
dealt with by Abdur Rahim J. in tht last pargraph of his judg- 
ment, 


The correctness of our decision on the facts of the case 
then before us fS unnecessary to discuss, Nellaiyappa Pillai v. 
Chdngadma Nachiar ® was an authority the other way : but one 
which did not bind ys sitting as a Bench af three Judges in 

ee El cae 
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a Letters Patent appeal. But I feel bound to say that on recon- 
sideration and in the light of the argument now addressed to 
us, I do not think that the applicability of that judgment was 
affected by reason of the introduction of:clause (2) of S. 92. I 
agree with my brother Oldfield’s view of the intention’ and 
effect of the inclusion of that clause : and I may go so far as to 
say that if a case similar to Swaminatha Pitlat v, Sundaresa 
Pillai 1 came before me again I should like to hear the ques- 
tion of the applicability of °S. 92 re-argued, and should be 
prepared fo reconsider my views. l 


I would “answer the question referred to us in the negative. 

Oldfield, J :—The question for decision is in effect whe- 
ther the plaintiff, suing as a trustee, is precluded in the ab- 
sence of the sanction referred to in S, 92 of the Civil Proce- 
dure Code frpm obtaining a decree for an account against his 
co-trustees, the defendants, in this suit. We therefore are-not 
concerned with his right to the other relief he has asked for or 
in particular to the framing of a scheme. 


It is argued on behalf of 1st defendant that such a sanc- 
tion 1s essential, because, an account being specifedin S, 92 
(1) (d) as one of the reliefs, which. can be claimed ina suit 
under the section, with -reference to sub-sec (2) no further 
reason nged be required for holding that an accoun? can be 
claimed only in a suit instituted in conformity with sub-S, 
(1); andno doubt a literal reading of the reference in 
the former to “a suit claiming any of the reliefs’ specified in 
the latter at first sight supports this conclusion. .But neither it 
nor the authorities relied on by Ist defendant fake account of 
the considerations, which have been urged before us and which 
in my opinion must prevail :—that the addition of sub-S, (2) in, 
1908 was intended, not to alter, but to make explicit the law as 
stated in sub-S. (1) and S. 539 of the previous Code, and that 
the law so stated did not affect the right of a trustee, as oppos- 
ed to beneficiaries, to sue a co-trustee in discharge of his duty 
to his trust. . 

Those authorities can be dealt with shortly. i 


Second Appeal No. 1935 of 1914 (unreported) was decided 
on a mere reference to sub-S, (2J without discussion of its 
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scope. Swaminatha-Piliai v, Sundaresa Pillai 1 was a suit g by 
a trustee andthe Full Bench held, following the case next to be 
referred to, that the addtion of sub-S, (2). rendered the state- 
ment of the law in Nellaiyappa Pillai v. Thangama Nachiar ? 

incorrect. Whether or no that was "right, it is immaterial for 
the present purpose, because those decisions. were nof between 
co-trustees, but between the trustee of a principal institution and 
the trustee of its subsidiary trust and the former may have been 
regarded as suing on behalf of his fhstitution and those interest- 
ed in it. Subramantia Pillai v. Krishnaswaini Somayajtar 8 and 
Venkatasubbamma v, Venkatarangam Chetty + no dobt are based 
on the literal application of sub.-S. (2), for which tst defendant 
contends. But, if the former can be regarded as really a suit 
against trustees for their removal (and I share the doubt ex- 
pressed in Nilkanth v. Ramkrishna 5 whether it can be) there 
is nothing in it regarding the question now before° us except a 
bare reference to the terms of the section and no consideration 
of the character of the plaintiffs as trustees, and not benefici- 
aries, Venkatasubbamma v, Venkatarangam Chetty + is more 
important, because the judgment under appeal had negatived 
the necessity for a sanction on the ground now relied on by 
Plaintiff. But one learned Judge said nothing on the point 
and the other, after referring to it, confined his atten- 
tion, as défendants contend that we should do, to the bare 
description of the relief claimed and its identity with one of 
those enumerated in sub-section (1) without considering whe- 
ther the section as a wole applies only to suits by beneficiaries 
or also to those brought by trustees. It 4s true that after doing 
so he referred to the inconvenience involved in compliance 
with the provisions of S. 92 by a trustee, justifying it as not in- 
superable and as entailed by the general policy ofthe Legisla- 
ture. But the necessity forsuch compliance might, if the 
Advocate General would not move qn a trustee’s relation or 
would not consent to his suing, preclude his doing so altoge- 
ther and it would involve in any case the anomaly of his join- 
ing as co-plaintiff some second person possessing a more 
general interest than his own, With all deference a construction 
which avoids those difficulties, is, if otherwise legitimate, to be 
Se a eee a eal PR 
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preferred ; and the policy of the Legislature on the point is not 
slear-endugh to influencé the decision ‘in the direction proposed, 

= Neither of the learned Judges in  Venkatasúubbamma V, 
Venkatarangam Cheiti 1 referred to the state óf the law before ' 
1908 or the extent to which it was then altered by the addition 
of sub-S. (2).’ On’ the first point Ist defendant ‘relies on 
Tricumdass Mulji v. Khimji Vullabhdas ? in which sanction 
under S. 539 of the Code then in force was held essential fora 
suit between co-trustees. But the judgment lays no stress on 
the plaintiffs possession of that character; and the fact that it 
was founded on Subbayya v. Krishna 3 in- which the plain- 
tiffs were trustees, ıs not material, since in that case they did 
not rely on the fact or on any distinction between their tights 
and those of persons generally interested. That distinction 
was however relied on and considred in Budree Das Muhin v. 
Chooni Lal ‘Johurry.* and I would respectfully follow 
the elaborate judgment of Woodroffe, J.‘ therein, as it 
is, except on one point, a complete statement of the law 
on the question before us. He held no doubt that S. 539 
was not mandatory; but that is now immaterial, as the 
enactment of sub-S. (2) has made it clear that Sub-S, (1) is so 
within its scope. Dealing however with its scope, he also held 
on full consideration ‘of all the authorities, (and‘it has not been 
shown that any direct dissent from his conclusions has since 
been expressed) that the suit contemplated i in it is re- presenta-_ 
tive, ‘two persons being enabled by it to sue on behalf of ‘the 
public and sanctien being required as a precaution against 
wasteful litigation ; he distinguished between the right of the 
public “to see that thei» alleged appointees have the manage- 
ment of the trust” (that being the point before him) and that of 
the’ plaintiffs’ “considered not as members of ' the public, but as 
trustees suing to enforce their own personal’rights of manage- 
ment” > and he tiadé use of this distinction to hold that no 
question whether the section was mandatory really arose, be- 
cruse the suit before him, being by trustees, was not of the 
description referred: to in it, © 


Ths question is next whether - this, authority hab Ween 
deprived of'effect hy. the enactment in 1908 of guh; S. (2). The 


1. (1916) 3I°M, L. J. 2x0. 2. I. L. R. 16 Bom. 626. 
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contrary has been held ın the two suits by trustees against tres- 
passers, ¿Claiming the trusteeship, Ayatunnessa Bibi v. Kulper 
Khalifa. ! and Muhammad Abdul Majid Khan v. Ahmad Sard 
Khan ? the distinction drawn by Woodroffe, J. being expressly 
relied on in the latter. It was also approved lately in this court, 
the parties, all being trustees, by Wallis, C. J. ard myself in 
A. S. No. 368 of 1919, (unreported), that decision having 
been followed by Napier and Odgers, J. in Venku Chettiar 
v. Doraisami Chettiar3 and a ssmilar view would appear 
to have been taken, although without specific reference 
to Budree Das v. Chooni Lal Johurry4, in Al: *Hussami 
v., Mahomed Husain 5, And these authorities moreover com- 
mend themselves, when regard is had, as the ordinary? rules 
of!-construction require, to the amended provision as a 
whole and the effect of the amendment. The argument 
of ist defendant involves that the intention im enacting 
sub-section (2) was to make clear, not only the mandatory 
character of S. 539, but also, what (so far as we 
have been shown) had not been the subject of any marked con- 
flict of decisions, the class of suits to which that section applied 
and contrary to the ordinary interpretation of the expression 
“persons interested” and the clearly representative character of 
the procedure, to bring under ıt trustees as well as beneficiaries. 
This cannot be accepted. If the intention had been thus to abro- 
gate the distinction between suits by these two,classes, “it ıs not 
to be supposed that it would have been effected by mere implica- 
tion without the adoption of different wording in’sub-S, (1) and 
clearer wording. of the new sub-S, (2). The rtference to reliefs 


in the latter cannot without undue violence be read as to reliefs ` 


in all suits relating to public trusis, by “whomsoever instituted 
and whether they are or are not suits of the kind dealt with in 
the mairr provision, sub-S. (1), “suits by persons interested” and 
of similar nature to the others provided for under the same C, 
heading in S. 91. It may be that, as observed by Wallis, C. J. 
and myself in the unreported case above referred to and by the 
Bombay High, Court in Nilkanth v. Ramakrishna, %, the 
reliefs claimed by a trustee,will in some -instances be indis- 
ec 


1, (1914) I. L. R, 41 Çal. 749. 2, (1913) LL R. 35 All 459. 
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tinguishable from those, which can be claimed on behalf of -the 
pubfic. But it does not follow that the Legislature intended, 
what is not distinctly expressed, that they should be claimed 
only subject to safeguards for the representative and responsible 
character of the proceedings, which would not be appropriate 
or necessary, when a trustee is the plaintiff. 


For the foregoing reasons I would answer the question re- 
ferred in the negative, ie 
:  Kumaraswami Sastri J :—I am of opinion that the ques- 
tion referred to us should be answeréd in the negative. The 
suit ig by certain hereditary trustees against their hereditary 
co-trustees claiming various reliefs. The relief which is 
relevant to the question to be decided is the prayer that-a 
decree be passed directing the defendants “to render account 
of the profits of the temple lands and topes in their possession 
and tq make over the amounts due from them for the use of e 


temple.” 


S 92 of the Code of Civil Procedure, 1908’ re-enacts S, 539 
of the Code of 1882 with certain modifications the most im- 
portant of which is sub-S. 2 which declares that “Save as pro- 
vided by the Religious Endowments Act 1863 no syit claiming 
any of the reliefs specified in sub-S. 1 shall be instituted in res- 
pect of any suclf trust as is therein referred to except in con- 
formity with the provisions of that sub-section, The main 
contention of My. Lakshmanna is that in dealing with the scope 
of S. 92 the question is not who are the plaintiffs or what is 
the relation between tke plaintiffs and the defendants inter se 
but what is the nature of the,relief sought, and that if the 
suit relates to a public charitable trust and the reliefs or 
any of them fall within the class enumerated in clauses 
(a) to (h) of sub-sectioa‘(1) no suit can be brought ex- 
cept by the Advocate-General or by two or more 
persons with his consent even though the dispute be bet- 
ween the co-trustees inter se and relate to matters of internal 
management and control. I am unable to agree with, this 
contention. The history of the legislatton on this subject and 
the evils which tle legislature wanted to remedy show that S. 
92 was omy intefided to govern suits by the public or by the 


Advocate-General for the vindicatien of the rights of the pùblic 
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in-charitable trusts. I agree with the view taken by Woodroffe 
J: in Bydree Das-Mukim v. Chooni Lall Johurry, t that S.°539 
only governs -representative suits brought for the benetit of the 
public to enforte a public right in respect of an express or cons- 
tructive trust and does not apply to Suits brought by persons to 
remedy a particular infringement of their own indIvideal right. 
The object of clause 2 was to set at rest the conflict of deci- 
sions as to whether the provisions of S. 539 of the old code were 
irandatory or merely permissive and enabling and to this extent 
the decision of Woodroffe J. is affected by the enactment of S. 92. 
I do not ‘think it was intended to enlarge the scope ‘of the 
section by taking away private rights of action, In Ayatunnessa 
Bibi v. Kulper Khalifa * and Mahammad Abdul Majid Khan v., 
Ahmad Said Khan *, which were decided after the passing of 
the Code of 1908 the view of Woodroffe J was followed with ap- 
proval. When a trustee has against his co-trustees rights which 
are personal and quite distinct from the rights of the general pub- 
lic to require that public charities are properly performed ıt is 
difficult to see why the sanction of the Advocate-General or the 
joinder of another person who has no interest in the quarrel 
between the trustees should be necessary. In the case of heredi- 
tary trustees there is the additional consideration that the 
refusal of the Advocate General to give leave or of a stranger to 
join in the suit would mean the practical denial of his hereditary 
rights as against his co-trustees, If the language of S. 92 
were plain and clearly involved such consequences Courts will 
have no option but to apply the section but I am of opinion 
that there is nothing in S.92 which compel$ us to adopt a 
construction leading to such results. I think two conditions 
have to be satisfied. The suit should bone for the vindication 
of the rights of the general public in the charitable trust and 
the relief should be, all or any of the reliefs enumerated in 
clauses (a) to (h) of sub-S, 1. : 

There is a conflict of authority in this Court as regards 
the point now under reference. In Venkatarangam Chetti 
v. Venkatasubbammah + the question arose whether S. 92 
Civil Procedure Code, applied to a suit by reversioners who 
sued for a declaration that the widow has forfeited her right to 
the office of trustee # a charitable endowment by reason of her 
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having alienated the office, for possession of the trust properties 
and if necessary for the removal of the widow from the office of 
trustee, Wallis J. was of opinion that S. 92 had no application 
to such a suit. After reterring to that section he bbserved “even 
so the scope of the section is to protect the rights of the public, 
and it isnot aimed at the infringement of individual rights, and 
should not, if possible, be so construed as to deprive indivi- 
duals whose rights have been infringed of their remedy. In 
Woodroffe and Ameer Ali’seedition of the Code, p. 350 (First 


Edition) the learned authors discuss the question and appear to 


bè of opiniqn that such a case does not come within it and 
that, if a general administration of the trust which has includ- 
ed the removal of the trustee is necessary to provide an. effici- 
ent remedy for the infringement of the individual right in ques- 
tion such general administration may be granted’ without regard 
to the provesions of the section”. 


On appeal Abdur Rahim, Officiating Chief Justice and 
Seshagiri Aiyar J. reversed the decision (Venkatasubbamma v. 
Venkatarangam Chetti 1). Abdur Rahim, Officiating Chief Justice, 


in dealing with the contention that the suit was mainly one for 


the assertion of a private right and therefore did not fall under 
S. 92 was of opinion that “once there has been a breach of 
trust the right of the public to see that ihe trust 4s properly 
administered arises. and that the policy of the legislature, as it 
is to be gathered from the wordiug of S. 92 is that in such a 
case the suit has to be instituted under cetain conditions. ” The 
hardship to the reversioners was in the opinion of the learned 
Judge not sufficient to “outweigh the fact that m the opinion of 
the legislature suits imstituted in respect of breaches of trust 
should be only in conformity with the requirements of S, 92. 
Seshagir: Aiyar J was of opinion that when a suit embraces 
any of the reliefs specified ın clause 1 the éffect of clause 2 was 
to bar any suit not broughtin accordance with the section. In 
Subramania Pillai v. Krishnaswami Somayajstar #,it was held by 
Abdur Rahim and Spencer Jj. that suits by trustees for a 
declaration that the appointment of a co- trustet by the Devas- 
thanam Committee was invalid fell within the scope of S 92, 
Abdur Rahim J was of opinion that the shit was in effect one 


‘in which the direction of the Court was necessary for the 
. ae a ee 


1, (1916) 31,M. L. J. 280; °e@ 2. - (1918) I: Ls R.42 M: 668, 
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administration of a public trust within the meaning of the 
section and fell within clause (h) as it was “a relief cognate to 
removing a trustee.” Spencer J. held that the suit was one to 
remove a trustee duly appointed by a body who were competent 
to make the appointmentand distinguished Singara Chariar 
v. Krishnaswamt Iyengar 1, and the other cases® cited as 
having been decided prior to the addition of clause 
(a) of sub-section (1) and sub-section (2.) In Second Appeal 
1935 of 1914 Sadasiva Aiyar and Napier, J]. on a bare reference 
to the ‘provisions of S. 92 were of opinion that 4a suit 
for an account by a trustee against his co- -trustees fell within 
the scope of S. 92 and could only be brought! in conformity 
with clause (1). A contrary view was t:ken by Wallis €. J. and 
Oldfiled J. in Appeal 368 of 1919 (Ulagappa Chetti v. Rama- 
natha Chetti where hereditary trustees sued their co-trustees 
to recover immovable properties and the sums that on taking 
an-account may be due by defendants. Wallis C. J. observed. 
“The question ıs not-althogether free from difficulty but I think 
the correct principle is that this S.92 governs suits for the 
Vindication of the rights of the public in public charitable 
trusts and has no application to suits for the vindication of the 
right of management by hereditary trustees or to disputes 
between guch‘trustees [inter se as to: their turns of manage- 
ment’, -In-Veuku Cheitier v. Doraisami Chettiar ? Napier and 
Odgers-JJ.-held that a suit by a trusteeeagainst a person 
whom he alleges to have been. dismissed for recovery of trust 
property and for an account was not governed by section 92, 
The learned Judes followed Appeal 36% of 1919 above referred 
to on the view of Woodroffe J in Budree Das Mukin v. Chonni 
tal Johurry ?. e 

Strong reliance was placed by the appellant’s vakil on 
Samınathn Pillai v. Sunderasa Pillai £ where it was held that a 
suit by a trustee of a temple against the trustee of a kattalai 
established in connection with the templefor an account was 
held to fall within the provisions of S. 92, In that case certain 
properties were left to the defendant under his father’s will 
‘upon thrust to apply the income for the Igetvethiam in the tem- 
ple of which. the plaintiff was the trustee. Wallis C. J. observed 
that ,“ where there“are seyeral trustees of edifferent properties 


E T ee 
1, (1909) 19 M. L. J. 513. 2.¢ (1921) M, W. N. 439, 
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vested in them respectively for, the performance of vari- 
ous services in the temple I ‘do not think the main -or 
general trustee has any right to sue otherwise than under 
S. 92 of the Civil Procedure Code for the failure of one 
of the trustees to perform Ris trust. If he had such a separate 
cause of acéion, I should not be disposed to construe S. 92 of 
the Civil Procedure Code as taking it away from him but I am 
not satisfied that he has any such right oflaction under the 
general law.” Krishnan ] wasof opinion that the suit as framed 
did not: fall within $.92. Owing to this difference uf opinion 
the’case’cdme on before a bench of three Judges of which I 
was a member. I took the view that there was no contract 
betweerf the plaintiff and defendant. The statement of the law 
by the Chief Justice as to independent trusts with different 
trustees though for the benefit of the same beneficiary was in my 
opinion corregt, and the only question was whether the suit 
was governed by section 92, This case is therefore clearly 
distingutshable from the present one which is one between 
co-trustees. Raliance was placed by the appellants 
vakil on the decision of Parson J in Tricumdas Mulji v. 
Khimjt Vullabhdas 1 where the !learned Judge was of opinion 
that the peovisions of section 539 of the Civil Procedure Code 
of 1882 were mandatory and that_a suit by two trustees against 
two other trustees for their removal and for an account was 
governed by the section the claim for an account falling within 
the words “ decree granting such further or other relief as the 
nature of the case may require”. This sase so far as I am aware 
has not been folloWed aad a contrary view was taken in Miya 
Vali Ulla v. Syed Bava Sants Miya, 4 where Farran C. J. and 
Hoskin J. held that a suit by a co-trustee for an account and 
recovery of his share did not fall “within section 539 as the 
plaintiffs complaint merely was “that he, claiming tò bea 
co-trustee, has been excluded from a share in the manage- 
ment and in the poe of ‘such management ”. In Nilakanth 
V, Ramakrishna, ? ıt was held that a suit for a declaration that 
the defendants were not properly appointed trustees of a 
temple and for an injunction did not fall under section 92 
Civil Procedure Code, The learned judges dissented. from 


—-——. wooo 
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Subramania’ v, Krishnaswami Somayajiar. 2 Macleod ¢. J. 
observed “ I do not think that merely because the suit con- 
cerns the question of the validity of the appointement 
of defendants 1 to 4 as trustees of the temple .and 
because it might on that account be considered that 
the suit is somewhat akin to suits which came within the 
provisions of section 92 that, therefore, we are to hold that the 
suit in the language of English lawyers is a suit that comes 
within the equity, of thes tatute.” ° 

Co-trustees are co-owners of trust properties agd, are. in 
law entitledito be in joint possession of all trest properties 
whether it be in the form of immoveables, moveaples or 
cash. It would ordinarily render a trustee presonally liable if 
he allowed the cash or movables to be in the exclusive 
possession and management of a co-trustee and there was 
misappropriaation. He isin law entitled to be in joint posses- 
of the funds even when the other trustee is carrying out the 
trust properly. Where moneys ar ina co-trustee’s hands an 
account would be neceSsary to ascertain his liability and the 
claim would in a sense be a suit for an account of trust moneys. 
I find it difficult to see why if a suit by a trustee against his 
co-trustees or strangers for joint or exclusivs possession of im- 
. rhoveabla or moveable properties does not require sanction of 
the Advocate-General of the joinder of another person 
the mere fact that money is claimed to astertain which an 
account will have to be taken should fall under. section 92, ] 
think the words “ directing accounts and enquiries ” in clause 
1 (d) of S. 9Zshould be confined to guits by the Advocate- 
General or by two or more persons with his consent against 
all the trustees for an*accoynt of their management and not 
to one or more trustees against the others as each trustee has a 
right to’ call uPon the.other to account to him for trust funds 
he has received even pious” the other trustee commtts no 
breach of trust. 

I am of opinion that the decision of Woodroffe J in Burdee 
Das Muhim v..Choonilal Johurry 2 though under the old Code of 
Ciyil Procedure of 1882 is equally applicable to suit under S. 92 
of the Code of Civil Procedure of 1882 is equally applicable to 
suit ender S, 92 of the Code, 1908 and that the addition of 
clause bce not the effect taking away private right of suit which, 

(1918) I. L R. 42 Mad®6s. 2, I. L.R. 33 Cal. 789, 
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trustees may have against each other,or strangers. I would follow 
the view taken by Wallis J.1n Venkatarangam Chetti v. Venkata- 
subbmma 1 and by the Chief Justice and Oldfield J.. in Appeal 
No,- 368 of 1919 (in Ulagappa Chetti v. Ramanatha Chetty). 
Ramesan J. | agree. : 
Odgefs. J :—I agree that we should answer the reference in 
the negative, 
A. S, V. 





i Answer in negative. 
PRIVY*COUNCIL. . a 4 
_ PRESENT :— VISCOUNT CAVE, LORD.SHAW AND MR. AMEER 

ALI. - @ 
[On appeal from the High Court, of Judicature at Madras.] 


Secretary of State for India in Council ... Appellant, , 
V. ° r 
Raja of Venkatagiri ' °° ... Respondent, 


Madras Regulation XXV of 1802—Ss. 3 and 4—Applicability and effect— 
Zemindar—Permanent Settlement—Sanad—Construction—Inam lands within 
Zemindaly—Resumption—Right of Government—Sanad granted and assessment 
fixed upon quite a different basis from that provided 1 S. 4 of Reg. 25 of 1802— 
Effect—Madras Regulation XXXI of 1802—Applicability--Land not exempt 
from payment of public revenue. l 

Pursuant toan arrangement come to between the British Government and 
the then holder of the Zemindary of Venkatagiri, beld subject tothe payment of 
a fixed revenue or peshcush and to the burden of military service, a Sunoud-i- 
milkiat, istimrar was issued to the Zemindar on Aghust 24, 1802, (but made to 
take effect from July 12 of that year, t-é, from before the date on which Regulation 
XXV of 1802 was pasged. The sunnud provided that, in consideration of the 
British Government relieving the Zemindar from the burden of military’ service 
and itself undertaking the same, “the British Government has fixed your annual 
contribution, including equivalent for the mil‘tary service and the established peish- 
cush for every year, at fhe sum of slar pagodas 1,11,058, which said amount shall 
pever ba liable to chinges under any circum3‘a1¢33, and isihere by accordingly de- 
clared to be the permanent annaal demand of Government on your Zemindary.’” 

The Sannad also stated in specific terms the egtent of the Zemindary. Clause 
5 of the Sannad contained certain reservations of the absolute abandonment on the 
part of Government of all claim to enhance the consolidated peshcush, . but they 
were notin reference to lakhiraj lands within the Zentindary. All those lands. 
had been taken into consideration én arriving at the estimate of the commuted 
amount, but the Sanad contained no reference whatever to them, The 
other documents connected with the matter showed that the Government, 
represented by the Governor-ia-council, on the one side, fixed a definite specific 
assessment on (he whole Zemindary irrespective of particular assets denved from 
each particular unit of property within the estate, andthat the Zemindar, ontbe 
other side, accepted that arrangement on that special understanding. e œ 

On an attempt made by Government to enfotçe its rights againgt the 
Zemindar in respect of the lakhiraj lands within the Zemindari, the question 


P. C. Appeal®*No 10 of 1920. 15th July.1921,; 
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arose whether the Zemindar was entitled totake possession of them without any 
liability for the payment of additional’ revenue or whether the Governmerft was 
entitled t6 the benefit of the resumption and possessed the right to assess revenue 
on those lauds. The claim of Government was based on the grounds that under 
S. 4 of Madras Regulation XXV of 1802 Government had reserved its power to 
resume and assess lakhiraj lands, that the *Sanad granted to the Zemindar 
Could not possibly override the express provisions of the Regulation and 
that the executive government had no power to, convey to the granfee—namel yy 
the Zemindar—larger rights than the statute provided. 


Held, that, as the Sannad to the Zemindar contained no reference to the 
Lakhiraj lands within his Zemindary, the pr@visions of S. 4 of Madras Regulation 
25 of 1802 had no application in the case of his property and that the assessment 
fixed upon it by virtue of the arrangements adopted in 1802 was upon a basis qyite 
different from that provided in S. 4 of the Regulation. In other ewords, both the 
assessment and the sannad are outside the Regulation under which the Govern- 
ment claims the right to resume the 1nam lands within the estate of the® plaintiff 
and to assess them separately. 


S. 3 of Madras Regulation XXV of 1802 lays down a definite rule relative to 
the principles on which the provisions in the Regulation should be construed. 


Madras Regulation XXX] of 1802 .refers entirely to procedufe ‘appointed for 
the investegation of the title to hold Jands exempted from the payment of a 
revenue. Here the lands which are sought to be resumed were notexempted 
from the payment of public revenue, the revenue which was paid on the estate 
included the lands in question and the jama was assessed on the whole estate in 
clusive of the Lakhiraj and inam lands. 
Consolidated Appeals (No, 10 of 1920) froma judgment 
and four-decrees of the High Court (Sir John Wallis, C. J. and 
Phillips J (March 29, 1916) affirming four decrees of the 
District Court of Nellore. : 
[For a full report of-the High Court Judgment See 


31 M. L. J. 97.] 
Dunne K, C. and Kenworthy Brown gor tHe appellant. 
Upjohn K, c. and B. Dube for the Respondent 
The Judgment of iheir Lordships was delivered (July, 15th 
1921) by l 
Mr. Ameer Ali. The facts of this litigation take their origin 


in the early establishment of British rule in the Madras Presi- 
dency. The Raja of, Venkatagiri holds a Zemindari of con- 
siderable extent in the modern district of Nellore. His 
ancestors were admittedly in possession of the estate since the 
Mohammadan times, subject first to’ thé Emperors of Delhi 
and afterwards, on tire disruption of the Mogul Empire, to his 
representatives in the Carnatic, usually styled the Nawabs of 
Arcot. Besides the payment of a fixed revenue °or peshcush. 
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they were bound to maintain an armed force for the assistance 
of Government in times or disorder of rebellion. A 


In the year 1792 a treaty was entered into between the 
East India Company on the one side ,and the Nawab of Arcot'on 
the other, under which the administration of the country. was 
assigned fo the British. The arrangement, however was found not 
to be satisfactory. It had left the Nawab a considerable amount 
of authority, which soon gave rise to causes of friction between 
him and the East India Cémpany. Consequently, in 1801 a 
fresh treaty was executed under which the entire administra- 
tion passed snto British hands, In both the treaties the posi- 
tion ofthe Raja of Venkatagiri was maintained; and the revenue 
he became bound to pay to the East India Company con- 
tinued to -be the same as he had all along paid to the Moham- 
medan rulers. | 


In pursuance of the policy laid down by the Board of 


‘Directers, Lord Clive, who was at the time the Governor of 


Madras, proceeded to persuade the Raja of Venkatagiri and 
other poligars, who occupied a similar position, and whose 
Zamindaries lay chiefly in Western Arcot, to abandon the system 


of maintaining an armed force for the assistance of Government, ' 


It was pointed out to them by the Governor in Council that the 
duty of maintaining an army for the service of Government 
imposed a heavy and costly responsibility ; the East India 
Company would henceforward take over all charge for the pre- 


-servation of law and order and thus relieve the zemindars of an 


irksome burden, Fhey were at the same time assured that their 
fixed peshcush would remain invariable. The zamindars were 
thus induced to consent*willingly to this arrangement, and in 
lieu of maintaining an army, which costs them a ‘considerable 
amount of money, they undertook to pay an additional revenue 
on their estates, which was added to their peshcush, 


Pursuant to this arrangement a sanad was issued, on August 

24, 1802, to the Zemindar of Venkatagiri and other zemindars 

occupying a like position, embodying the terms which had been 

agreed upon. This document is called a “Sunnud-i-milkiat Is 
timrar, or deed of permanent property. ” The word “stimrar” 

denotes its character of perpetuity and pertmanency of revenue 

The aggregate peshcush was, in the oe of veneer put 
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The clause in the sanad which relates to this partjcular 
"arrangement is in these terms : “In consideration of your relief 
which your finances will derive from the  relinquishment 
of your military service and from the discontinuance of the 
expenses to which you have on that account bgen liable, in 
consideration also of charging itself with the entire protection 
of- the'territories dependent on its power, the British Govern- 
ment has fixed your annual contribution, including equivalent 
for the military service and the established peshcush for every 
year, at the sum of star pagodas 1,11,058, which said amo unt 
shall never be liable to changes under any circugistances, and 
is hereby accordingly declared to be permanent annual de- 
mand. of Government on your zamindari.” 

` The only reservations in respect of the absolute abandon- 
ment on the part of Government of all claim to enhance the 
consolidated peshcush is contained in clause 5° which runs 
thus : “The permanent peshcush fixed by this sanad in your 
zamindari is exclusive of the revenue derived from the manu - 
facture and sale of salt and satpetre, exclusive of the sayer or 
duties of every description, the entire administration of which 
the Government reserves to itself, exclusive of the tax on the 
sale of spirituous liquors and the intoxicating drugs, exclusive 
of all lands and russums heretofore appropriated to the support 
of the police establishment. The Government reserves to il- 
- self the entire exercise of its discretion in ¢ontinuing or dis- 
continuing temporarily or permanently. The articles of all 
sorts included according to the custom and practice of the 
country undef the several heads above stated”. 

It is clear, however, that at this time two policies were on 
foot : one with regard tô the powerful zamindars who mam- 
tained large armies, with whom a settlement was essential on 
a separdte basis ; the other a measure of general assessment in 
accordance with the instructions issyed to the Board of Revenue 
on September 24, 1799. In the carrying out of this latter 
policy fhe Government passed Reg. XXV. of 1802, which came 
into force on Jyly 13, 1802. The preamble of this Regulation 
is iapgrtant. It declared : “ Whereas it iseknown to the zemin- 
dars, merassydars, ryots, and cultivators of land in the terrt- 
tories subject to the’ government of Fort St» George, that from 
the earliest until the present period of time, the public assess- 


ment «of the land revenue*has never been fixed ; but that, 
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according to the practice of Asiatic Governments, the assess- 
ment of the land revenue has fluctuated without anye fixed 
principles for the determination of the amount ; and without 
any security to the Zemindars, or other persons, foi the contiu- 
ance of a moderate land tax ; that on the contrary, frequent: 


enquiries Rave been instituted by the ruling power, whether 


Hindu or Mohammedan, for the purpose of augmenting the 
assessment of the land revenue ; that it has been customary ta 
a such augmentations by the enquiries and opinions of 

the local officers appinted by the ruling power for the time being; 
and that in the attainment of an increased revenue on such 
foundations it has been usual for the Government to deprive 
the zamindars, and to appoint persons on its own behalf to, the 
manageraent of the zemindaries; thereby. reserving to the ruling 
power the: implied right, and .the actual exercise of the pro- 
prietary posséssion of all lands whatever ; And whereas it is 
obvious to the said zemindats, merassydars, ryots, and cultiva- 
tors of land that such a mode of administration must be injuri- 
ous to the permanent prosperity of the country, by obstructing 
the progress of agricul-ture, population and wealth and destruc- 
tive of the comfort of individual persons, by diminishing the 
security of personal freedom, and of private property : Where- 
fore the British Gocernment, impressed with a deep sense of 
the injurtes arising to the State, and to its subjects, from the 
operation of such*principles, has resolved to remove from. its - 
administration so fruitful a source of uncertainty and dis- 
quietude ; to grapt to zamindars, and other landholders, 
their heirs and successofs, a permanent property, fn their land 
in all time to come and to fix for ever a moderate assessment of 
public revenue on such lands, the amount ‘of which shall never 
be liable to be increased under any circumstances. 

In S. 2 it proceeded to enact that . “In conformity to 
these principles, an assessment shall be fixed on all lands liable 
to pay revenue to the Government: and in consequence oh 
such assessment, the proprietary right of the soil shall become 
vested in zamindars, or other puopricis of lang and in their 
heirs and lawful successors for ever. 

Sect. 3 will be referred to later. : 

Sect. 4, which*forms an important elefhent in the consi- 
_deration of the present case, isin the following, terms :'“ The 
Government having reserved to itse the entire exercise ,,of*its 
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dictions in continuing or absolishing, temporarily or per- 
manently, the articles of revenue included according to. the 
custom and practice of the country, under the several heads of 
salt and saltpetre, of the sayer, or duties by sea or land ; of the 
abkary, or tax in the sale of spirituous liquors, and intoxicating 
drugs ; of the exercise on articles of consumption ; of*all taxes 
personal and professional as well as those derived from markets 
fairs or bazaars ; of lakhiraj lands (or lands exempt from the 
payment of public revenue) ; and.%f.all other lands paying 
only favourable quit rents: the permanent assessment of the 
the land tax shall be made exclusively of the said. articles.. now 
recited, ” 


The drafting of this section can by no means be commen- 
ded for preciseness or lucidity, but it is clear that the reserva- 
tions in respect of the power of Government are wider than in 
the sanads referred to above. 


It appears that the Venkatagiri estate; when ıt came under 
British admınistration, included a large number of inam 
lands, which had been expropriated by the -zamindars from 
time to time for charitable or pious purposes, either- free of 
rent or On'favourable rent. Some lands had also been granted 
to the people for services to the estate. In respect of the latter 
the zamindar had an absolute right of resumption. As regards 
the others, which came within the category of pious gfants his 
power appears to have been Emited; he-could resume them only 
on specific and apparently valid reason. 


In 1816 the Government attempted to ehforce its rights 


against the zamindar in respect of some of these alienated 
lands. The dispute was as to whether the zamindar was en- 
tilled to take possession of them without any liability for the 
payment of additional revenue, or whether the Government 
was entitled to the benefit of the resumption and possessed the 
right to assess revenue on those lands. The dispute was decid- 
ed in favour of the zamindar namely, that the Government had 
no such right as it claimed. Matters remained quiescent from 
the year 1822, when the action waa decided in the Provincial 
Court, until 1897, when the Government again but forward ‘the 
same claim as they had done in 1816 and attempted, by their 
revenue officers, to investigate into the title of the grantees 


whô held the lands under the zamindar and to 3scertain whe- ` 


X 
e 


P C 
Secretary of 
State 
for India. 


v. 
Rajah of 
Venkatagiri.. 


Mr. Ameer. 
Ali. 


P.C. 


e—a 


Secretary of’ 


State 
for India 


v. 
Rajab of 


Venkatagiri. 


Mr. Ameer 
Alı 


è 
630: THE MADRAS LAW JOURNAL REPORTS. [VOL XLI. 


ther, the grants were valid or not, and if they were not, to as- 
sess revenue on them. The Raja of Venkatagiri resisted the 
Government’s claim, and atter agood deal ‘of correspondence: 
brought in the Court ‘of the District Judge of Nellore the fouor 
suits which form the principal foundation: of the present conso-- 
lidatéd appeal. The fifth suit, which has been. made a part: of 
the proceedings, was brought against the Governthent on simi-, 
lar) grounds by another person in the Court of the Subordinate: 
Judge ‘of ‘North Arcot in _— of lands lying in en 
estate.) ’ © g : 

"In paras 10 al the plaint the Rar states :the‘ nature: of the 
grants, and his rights with reference to the alienated lands, and- 
in para. 11 he specifies his‘ grounds of objection to the frésh as- 
sessment which the Government proposed to make on him. 
His ground of action is thus stated in the plaint: “That the 
Inam Deputy Collector of Nellore acting under the orders of 
Government, gave a notice to the plaintiff that he would pro- 
ceed to investigate the condition of devadayam and dharma- 
dayam inams inthe Venkatagiri Zamindari which had been 
granted prior to the permanent settlement, and that in order to 
enable him to do so, the plaintiff should furnish him with a 
list of such inams containing the particulars’ specified . in a 
statement annexed to the said notice, and that, in spite of .the 
plaintiff" repeated objections to the right of Government to. 
resume such inams inthe Zemindari of Venkatagiri or deal- 
with the same under the inam rules, the said Deputy Collector 
is proceeding with the investigation, 

‘He pleaded res-judicata on the basis of the. proceedings in 
1816,'and allegéd furthar that the Government by their own: 
conduct were estopped from claiming the right of assessment, 
On these grounds, he prayed for a declaration that the, Secre- 
tary of State had no right to resume or assess to publicrevenue 
inams ‘or lakhiraj lands situate within the zemindari of Venkata- 
giri or any reversionary right therein, or any such right in the’ 
inams or lakhiraj lands which had alvexdy come ‘in the plain< 
tiff’s possession. He also asked for a permagent injunction 
restraining the Secretary of State and his officers from holding 
any investigation into the nature of and title to inams or 
lakhiraj lands within his estate, and-from dealing with the same 


„under the Inem Rules sanctioned by Government on August “aa 


1859, ot resuming them or assessinp*them io public revesue. 
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The Government joined issue with him on the question of 
the right of Government to resume and assess these expropriat- 
ed lands ; their principal contention being’ that under S. 4 of 
Mad. Reg. XXV of 1802 the Government had ‘expressly reserv- 
ed its power and that the provisions in the sanad do not pre- 
judice it or take it away. j . 

The other objections in the. written statement do riot 
appear to their Lordships material for the purposes of the pre- 
sent judgment. ° 

The District Judge states, in their Lordships’ opinion, 
correctly and consisely the question for determination. The 
main question really to be decided in this suit is, whether the 
reversion in respect of inams or lakhiraj lands situated "within 
the zemindarı of Venkatagir' belongs to the Government or to 
the.zemindar, and whether the Government is entitled to 
resume those inams or whether such right of resumption belongs 
to the zemindar.” In a careful review of the facts, he. held in 
substance that the Venkatagiri zemindari did not fall within the 
purview of the Regulation, and that consequently the contention 
of: the Government was not maintainable ; and he accordingly 
in the four. suits before him made a declaration in favour of the 
plaintiff’s right and granted an injunction as asked for. On 


- appeal to the High Court his decrees have been. maintained, 


although the reasons which the learned’ Judges of the High 
Court have assigned for coming to the same conclusion as the 
first Court do not proceed on the same lines as those followed 
by the District Judge. In substance, however, there is absolute 
concurrence between the two Courts, e f E 
The.Government appears to have failed also in: the Court 
of the Subordinate Judge of North Arcot’ and their appeal. to 
the High Court was dismissed. i.e a ; 
_ _As'their Lordships substantially agree with the conclusions 
arrived at by the Couris in India, thgy do-not think it necessary 
to traverse at any great length the grounds upon which the High 
Court and the District Judge have rested their judgments. It 
has-been argued before the Board that the sanad of the plaintiff 
could not possibly override the express pravisions of the Regu- 
lation, and that the executive Government had no power to 
convey to the grantee‘namely, the zamindar larger rights than the 


statute provided. It was urged that therights ọf the Crown : 
cannot be taken away by implication, and itiwas stated. that: 


a 
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having regard to the terms.of the section already referred to, 
the Government had absolute. power at any time to directan 
investigation into the title of the lakhiraj lands to which 
the plaintiff laid a claim as part and parcel ‘of his estate 
not liable to assessment ‘by Government...In view of this 
contention which has been strenuously pressed by learned 
counsel for the Government, it becomes necessary to examine a 
little more closely the circumstances which led to the confer- 
ment of the sanad on the Zamindar of Venkatagiri and the other 
zamindars who were in the same position ‘with him, and to 
cénsider hoy far the grant is affected by the provisions of Mad, 
Reg. XXV. of 1802. 


As already observed, the British napenen te: appear to have 
taken in hand as early as September 24, 1799,: the regularisa- 
tion of the land revenue in the Carnatics and to have -issued 
instructions to the Board of Revenue as to the line of action to 
be taken, for the purpose of instituting a general inquiry: into 
the condition under which land was held within those territo- 
ries. Reg. XXV of 1802 was an outcome of the inquiries made 
under those instructions to the Board of Revenue; but it appears 
that whilst these inquiries were proceeding with regard to a 
general settlement of revenue, simultaneously: an inquiry was 
in progress respecting the amount the Venkatagiri estate should 
in addition ‘to the “established peshcush” pay in lieù of its 
release from the hability to keep up an army for the service of 
Government. ° : 


Mr. Stratton,ethe peshcush Collector F North Arcot, ‘had 
been deputed to make a thorough inquiry as to the resources of 
the different ‘polygars, and the report which he submitted to the 
Government on July 14, 1801, contained all the requisite in- 
formation, and upon that information the commutation which 
was granted to the zamindar of Venkatagiri ih respect of his mili- 
tary force appears to have-Keen fixed. He sets out in his report 
the different kinds of inams, some of which the zamindar was at 
liberty to resume at his own discretion, others which he could 
not resume without sufficient reason, such as neglect of duty 
etc. All these lands” appear to have been taken into considera- 
tion in arriving at the eslimate of the commuted amount. ' 


The -sangd to the gamindar of Venkatagiri’ was issued, as 


‘already stated, on August, 24, 1802, Dy the. arene in Council, 
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eee Clivye,,oni behalf of the,East India Company. The material 
terms, aftthe:sanad have already, been. referred, to. 

„On the same date jLord,Clive. addressed a letter to ‘the 
pa ie interms which leave little doubt - as to the meaning 
‘to be attached to the grant. - Hè states first the object with 
which,the!sanad-was granted, and goes qn to, say thats “ Under 
the -circumstances,-the amount which your. brave Self hasto pay 
annually : inifuture, is fixed as :follows, Jn consideration of 
‘military service-eighty-nine. Hioasaad, three panded and eighty 
five star pagodas. ‘The fixed. peshcush (tribute) twenty-one 
thousand six hundred and.seventy-three pagodas., Total. one lakh 
-eleven thousand and fifty-eight star, pagodas,” And what follows 
is important. The, document goes,,on,to,say: “As the above- 
‘mentioned amount’is.the maximum portion of your exalted 
self's zamindari which should annually-be,sent to the Govern- 
<ment,.on-account,of the expenses for general proteetion, there- 
fore, sanad (deed) of prepetual ownership, to the effect that the 
sum of one lakh.eleven thousand and fifty- eight ‘star pagodas 
should be paid to Government annually, by: the zamindari of 
your brave self, by way of permanent jama ( assessed revenue), 


iş, sent to you under the seal and signature of the members of _ 
Government. ” And again: “Accordingly” having-this matter ` 


in view, all the incomes from the ‘lands’ of Amaram and 
Kattubadi "retained in possession’ of ‘foot soldiers were -not 
included Jj in mae account of the ngn of the: consideration for 


£ 


their services,’ 

On August 25, 1802, a letter was ‘addressed by: the Secretary 
to the Government to the'Collector of ‘Westérn’Peshcush, which 
included the three zamindaries principally ' concerned, namely, 
Venkatagiri, Calastry and Bomrauzepollam ‘making it clear 
that the, revenues that were assessed upon -thesé three zamin- 
;daries were deliberately fixed in the case of Vankatagiri at Rs. 
1,11 ,058,,to be paid annually‘ by the ,zamindar. -Para. -10 of that 
document is important, and it'is in these ‘terms :' “To remove 


_from,the minds of the zamindars all doubt of ‘the permanency 
of, the present arrangement the’ Governor-in-Council has caused 


sunnud-i-ı -milkiat istimrar to be prepared ynder ‘the seal'and 
Signature of, His Lordship- -in-Council for the purpose of-being 


delivered to the zamindars. Kabooliats corresponding: with. these 
_ sanads, are „afso, transmitted, and the special - commission desire 
that? yay will require the zagoindars to sign and: return them.tg ° 
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iia you, duly executed ; to these kabooliats you -will annex a-kist- 
Secretary of bundy fixing the kists according to the séasons ‘of produce.” 
Pa In accordance with these instructions from. the Govern- 
ca: $ -ment given to the Collector of Western Peshcush, kabooliats 


Venkatagiri, Were taken from the zamindar in identical terms, but before 
eaves executing his kabuliyat ‘the zamindar of Venkatagiri took 
“Ali. particular'care to have'‘the extent of his zamindari inserted in 
specific terms in the sanad that was granted. That appears 

from Mr. Stratton’s letter bf September 17, 1802. In para. 6 

that officer states as follows : “The Vankatagiri zaminda1 

, further made objections to-sign his kabooliat' until I. had 
specifjed therein the’ several districts’ composing the Venkata- 

gari zamindari ; considering this scruple of no material import 

I was induced to accede to his request and-at his suggestion 

“to recommend to you that the districts under him, should: be 
particularistd at the back of his sanad, for which’ purpose - it: is 

now accordingly returned.” : = 


So far as these documents are concerned, they leave no 
possible doubt that the Government, represented by the Gov- 
ernor in-Council on the one side, fixed a definite specific assess- 

» ment.on the whole zamindari of Venkatagiri irrespective of the 
particular assets derived from each particular unit of property 
within the estate, and.that the zamindar,on his side, aecepted that 
arrangement on, that special understanding. The question now 
is whether that action of the Government was, in view of the 
provisions of Mad. Reg. XXV. of 1802, valid or otherwise. As 
already stated, ¢ounsgl for the appellant have strongly argued 
that in view of the provisions of S.4 of that Regulation exclud- 
ing-the “lakhiraj land (or lands exempt from the payment of 
the public revenue) and all othef lands paying only, favourable 
quit rents” from the permanent assessment of the land tax, it 
was not competent to.the Governor-in-Council to grant a sanad 
of the character that is in’issue in this case; and much stress is 
laid upon the instructions that were originally issued in con- 
nection with the inquiry into the general resources of the'diffe- 
rent estates in 1799. lt is said that i} that ‘document 

the Government took care to reserve its right on all lands “at 
present alienated and paying no public revenué which may-have 


° been or may,be-proved to be held under illegal @r'invalid titles 7 
e ` andthe revenue of which is not included in “the Committee's 
account.” ` : p | R Pe 
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Ñ 


. In respect, of this contention. two considerations arise— 


PC 


firstly, whether the lands which are now sought to be ass@ssed secretary of 


-were in fact paying no public revenue, and secondly, whether 


e E e S d 


in view of, the’ provisions of S. 3, it is open to the Government 


State 
for yale 


Rajab of 


to contend that the sanad should not be taken into account in Venkatagiry, 


the construction of S. 4. Sect. 3 declares , as followse “Where 
the conditions of the. permanent asese of the revenue may 
have been adjusted a. sanad-i-milkiyat-i-istimrar, or deed of.per- 
manent property, shall be granteden the, part of the British 
Government to all persons being or constituted to be zamindars 
or proprietors of Jands,,and each zamindar or proprietor of land 
shall execute and deliver to.the Collector of the district a cor- 
respondent kabuliyat. The said sanads and kabuliyat& shall 
contain the conditions and articles of tenure by which the 
lands shall bẹ held ; in,all cases of disputed assessment, 
reference shall be had to.the sanads and kabuliyats. ; and judg- 
ment shall be given by the Courts of Judicature, in conformity 
to the conditions under which the agreement may have been 
formed in each particular case.” 

The above section lays down a definite rule relative to the 
principles on which the provisions in the Regulation should be 
construed. Now 'the sanad in question contains no reference 
to the lakhiraj lands within the-Venkatagiri :zamindari. It 
would follow, : ‘therefore, that in the casé-of his property the 
provisions of S, 4 have no application, andthgt the assessment 
fixed upon it by virtue of the arrangements adopted: in 1802 


was upon a basis quite different from that provided in S.4 of, 


the Regulation. In other words, both the asšessment and the 
sanad arè outside the Regulation under which the Government 
claims the right to resume the inam lands within the estate of 
the plaintiff and to assess them separately. 

It should also be observed that, although the Regulation 
was passed on July 13, 1802, and the sanad was granted tothe 
zamindar of Venkatagiri on August 24, the recommendation of 
the Commission of August 12, 1802, on which the sanad was 
granted, recommended that the new assessment should be fixed 
torun from July 12 ofthat year. After stating the ‘principle 
on which they were proceeding in fixing the amount to be paid 
by-the zamindar in cOmmutation of the militery service, in para 
40 they say as-follows . “Ifthe grounds orm which we have now 


had the honour -to prupgse that the assessment of public’ 
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revenue should be fixed on the four Western zamindaries 
joncluding the customary peshcush and equivalent for military 
service, be approved by your  Lordship-in-Council, 
the total amount of revenue derived to the State from: 
those’ ‘valuakle provinces “will exceed: the amount of the: 
old peshcitsh by the sum of 1,72,296 pagodas, and the aggregate 
amount of peshcush and the equivalent will, in future, be’ 
2,50,000 pagodas per annum. We conclude the subject by 
recommending that the permanent assessment of the public 
revenue on these zamindaries be fixed accordingly at that rate, 
from the 12th day of July last.” This also clearly shows that 
the’arrgngement in respect of ” the four Western zamindaries’’ 
was made. independently of the provisions-of the Regulation. 
Another thing Has to be observed’ in connection with his 
arrangement namely, the difference in the terms of’ this- sanad! 
from the sahads’ granted to’ the other zamindars under the' 
Regulation itself. 


In the view their Lordships take of the general evidence 
in the case they do not consider it necessary to express any 
opinion on the question raised by the plaintiff that the con- 
troversy in dispute is res judicata in consequence of the 
decision of the Provincial Court in 1822; but it is desirable to. 
point out that since that decision the Government at various 
times expressly assented to. the position which the zamindar 
had taken up in respect of the inam lands within his estate. 
Their Lordsphips will refer only to: threé.documents: first, 
Exhibit K, a letter pf April 24, 1823,. addressed: by the 
Secretary to the, Board of Revenue to the Chief Secretary to 
the Government, in which it was stated as follows: The 
permanent peshcush of the zamincfari of Venkatagiri was fixed 
upon the principles as upon Bomrauze and, Calastry, ahd for 
the same reasons which induced the Board to state upon a 
former occasion that they considered the zamindar of Bomrauze 
not to be entitled to remission on account of certain villages: 
having been taken from him by a decree of Court inasmuch as 
by the operation of that decree there was faken from him 
nothing on which his ‘contrbution tò Government was fixed; they 
are now of opinion, that the zamindar of Ventagiri is entitled 
to benefit by the resumption of any villages formerly alienated 
‘from his Zamindari without question.on the part of Government 
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ov being’ liable to assessment on:the increase to his Tesources, P. C. 

thereby acquired... n, ; | : > Setati 
~. Againin 1839 the Board. of Revenue, in aletter addressed eae 

to ‘the Chief. Secretary tothe Government (Exhibit N), stated v 

as follows): The'zamindar now rests:his:claim on the,’ ground „8P4P i 


Venkatagiri. 
that as his permanent cowle was framed without any*reference ss 


Mr, Ameer 
to its assets. and as it contains. no reservation in.respect to the Ali, 
right of resuming lakhiraj land; as in the case of the northern 

andiother zamindaries; the right.tè resume.inams or lakheraj 

lands: im the. position of Peddapoloor ‘belonging of right to him 

and by no means to the Government, and he citesea' decree by ° 

thet Provincial. Court ot the Northern: Division in favour of the 
zemindar of! Venkatagiri in a suit brought by the Collector, of 
Nellore for:the recovery. of the village under: similar circum- 
stances,” and in‘para 7 they say‘as follows: “Onm the. other hand 
the decrees of the Zillah Court of Chitoor and of tĦe Provincial 
Court oficentre division are in favour of the: right of Govern- 
ment.to'resume, in preference to that,:of .the, zamindar. But 
it will be noticed that they contain:no allusion to the dissimilarity 
in the terms. of the permanent, settlement of Calastry and the 
other Western polliems. assuming that the peshcush was fixed 
as on the zamindaries-in. the northern, upon. the assets, and that 
regulation XXXI of 1802.applies: tothe. former asito-the latter, 
By. a reference. to the kabuliyat of the: zamindar ofi Calastry and 
the correspondence which passed at the time # permanent.cowle 
was granted to him, it will be.seen at once! that’ the peshcush was 
not so fixed, and, as already shown,, the. Regulation. above men- 
tioned was-not considered to apply to the case of the Venkata- 
giri zamindar. x ; 

On September, 3, 1860: the’ Commissioner of the Division 
issued certain: instructions „for the. guidance of ‘the Deputy 
Collectors employed in inam investigations of the North 
Arcot district, and he correctly „laid. down | the position 
with regard to the Zemindar of Venkatagiri and the other 
Zemindars who stood in the Same position, in the following 
terms, “J he, private estates will be, first noticed. The 
Zamindaries of Kalahastri and Karvetiragar were, like the 
Zamindari of Venkatggiri in the’ Nellore District, permanently 
settled-in 1803- on the ‘principle of thé commutation of the 
military service tenure attached to them.” The peshcush was. 
not*fixed upon the assets ofthe estates, but was. a proportion ° 
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of the.cost of the Zamindar’s: miljtary establishment, inclusive 
of amarams and kattubadis, diminished by the amount of 
revenue derived from salt, sayer and abkari, which were reser- 
ved by Government, The inams were not excluded by the 
terms of the settlement, and the Government have therefore-no 
right of réversion in them.” . 

The revenue authorities in that pact of the Presidency, in 
the face of the expression of opinion to ‘which -reference has 
been made here, have attentpted to .reverse the arrangement 
expressly entered into in 1802. In their Lordships’ opinion 
this attempt fails. 

Some stress was laid on - Belial of the appellant on the 
provisions of Mad. Reg. XXXI of 1802. It is .sufficient, how- 
ever, to point out that that Regulation | -refers, entirely to 
procedure appointed for the investigation of the title to hold 
lands exempted from the payment of revenue. Here „the lands 
which are sought to be resumed were not exempted from the 
payment of public revenue, the revenue which was paid on the 


` estate included the lands in question and the jama ‘was assessed 


onthe whole estate inclusive of the lakhiraj and inam lands. 

For the foregoing reasons their Lordships are of opinion 
that the judgments and decrees of the Courts in India are 
right and should be affirmed and that these appeals ghould be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly. $ 

Solicitor for appellant : Sior India office. 

Solicitor for respondent: Douglas Grant. 

' j Apfeal dismissed. 
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Bipradas Pal Chowdhury (Since deceased) ... Appellant. 
| n - | 

Kamini Kumar Lahiri and others. ... Respondents, 


Bengal Tenancy Act (VIII of 1885)—Ss 161, 167—Pain: Baiuk—Rent Sale— 
Lucumbrances—Meaning—Purchaser's to -avord—Onus on Pamtiff—Lakhjray 
land—Tenants’ claim on ground of —Noitce to avoid sncumbrance—Bar of, limi- 
tation —Absence of issuesn courts below —Higls Court Weciding against plaintiff 
on probabslitses—Propriety. e Gi 

A purchaser 4a reat sale of a Pata Taluq attempted to take possession of a 
portion of the lands included in it but was réM&sted by ‘tenants who claimed to 
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hold them as revenue-free or.as Jakhiraj. He then served notices under S,-167 of 
the Bengal Tenancy Act. of 1885 treating the interests which they claimed as 
mcumbrances which he had power under the Act to avoid. They persisted in 
their’ claims and the purchaser thereupon instituted a civil suit. The only eviden- 
ce adduced by hin was a series of registers and thake-bust maps and thak stater 
ments in none of which the suit lands were shown to be lakhiraj, although there 
were instances in which other lands were mentioned as being jakhiray. He did 
not show that any rent had ever been received in respect of the suit finds There 
was, on the other band, a mags of evidence to show that the defendants and there 
predecessors had occupied the suit lands revenue free tor periods greally exceeding 
12 years. Held, that, in the absence of any indication tbat the suit holdings as 
revenue free tenures had an origin either*by creation or by the sufferance of a 
patnidar since 1807, the High Court was right ia saying that the proper presump- 
tion was that they ran back to a period antecedent to the creation of tHe taluk, or 
to put itin another wav, that itJay upon the plaintiff to show an origin subse- 
quent to the creation of the Patni Taluk if he were seeking to avail himself pi 
S. 167 of the Act, and to annul those interests as incumbrances. 

Quaere, Whether an interest not directly created by the talukdar, but allowed 
to grow up by his sufferance and negligence is an incumbrance within the defini- 
tion given to that word in S, 161 of the Act. 4 

In this case a question arose as to whether the notices umder S. 167 of the 
Act ‘were invalid because they had not’ been served within one year from the date 
of the sale or the date on which he first bad notice of the incumbranc® whichever 
was the later. The plaintiff did not act within one year from the date of the sale. 
but alleged that he did act within one year of his having notice. No point to the 

contrary was made in the courts below the High court, and no issue was taken. 
Nevertheless held, acting upon probabilities, that tbe plainttff must have had 
notice more than -a year before he acted. Their Lordships disapproved of this 
course of action. 

On appeal from the High Court at Calcutta. 

Consolidated Appeals, one (No. 65 of 1920) frome a judg- 
ment and eighty-éight decrees (February 12,°1914) of the High 
Court, reversing decrées (June 2 and 19, 1911) of the District 
Judge of Nadia on appeal from the Munsif qf Krishnagar ; the 
other (No. 12 of 1920) from a judgmerft and sixty-three decrees 
(May 29, 1917) of the High Court affigming decrees (August 30, 
1915) of the Additionaf Subordinate Judge of Nadia on appeal 
from the Munsif of Ranaghat. 

De Gruvther K. C. and B, Dube for appellants. 


Respondent did not appear.’ e 

The Judgment of their Lordships was delivered (14th June, 
1921) by. 

Lord Phifimore. The plaintiff: in the Courts below, now 
represented by the present appellants, was the purchaser at a 
public auction of thé patni taluk Taraf -Santipur, the property 
having been put up to sale in execution ofea decree for rent. 
When he came to take possession he found thatan thirty-eight 
villages, the tenants, withesome. small exception, setup a claim 
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P. C. to'‘hold their lands as revenue free or as lakhiraj: He according- 
Bipradas Pal ly sefved notices under S, 167 of the Bengal Tenancy Act of 
Sao wanuy 1885 upon 103 occupiers, treating the interests which they 

Kamini Claimed as incumbrances upon his purchase, which -he -had 
aunar power under the various se¢tions of the Act to avoid or annul, 

Lord As-they persisted in their claims he instituted in the Court of 
See Abe Munsif, 103 suits which:were heard together. 

During the somewhat protracted litigation which followed. 
fifteen of these suits were disposed of, and do not now come 
before their. Lordships, The remaining .eighty-eight are the 

; subject ‘of*the first appeal, and there isa further batch of ap- 
peals represented i in the second consolidated appeal also be- 
fore théir Lordships. The principles governing all these cases 
are the same, and the decision in one would cover the rest. 

The case made by the plaintiff is that the patni taluk in 
question .wasecreated in 1807, that it was put up for sale on: 
October 2, 1899, and was bought by him free of incumbrances; 
that the’lands in question were not registered as lakhiraj and 
were in fact mal lands, and that any right of the occupier to 
hold revenue free must be derived under some grant made by 
the talukdar, and that this would be an incumbrance upon the 
taluk which the plaintiff would be entitled to avoid or annul.” 

The defences -in general form were that no zamindar, 
patnidar pr darpatnidar -had been in possession of the land 
within twelve yeass, and the claims therefore were barred by 
limitation ; that the-lands never were mal lands ; that they had 
.in fact ee registered as lakhiraj.; and certain other objections 
not. material to be-discwssed in the present judgment. 

When the case came for trial before the .Munsif he. decid- 
ed in favour of the defendants. and disimssed the various suits, 
and on appeal the District Judge confirmed his decision. The 
matter was then taken to the-High. Court of „Judicature at Fort 
‘William in Bengal, which Court remanded the case to the 
District Judge, for rehearing the.parties.upon the evidence, and 
then addressing himself to the determination of the questions of 
law, intimating that the whole case would be open before him, 
aad that-every question of tact and law that arose for consi- 
.deration upon the issues‘must be decided. . : 


Onithis second hearing the District Judge, who was not the 
same as the figst District ‘Judge went very carefully into .the 
: evidence; : and tookithe view that:theeburden. of proving. tifat 
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the lands were mal lands lay upon the plaintiff, but that he had 
discharged it except in eight suits, in which he held that the de- 
fendants had proved that their lands were lakhiraj. The ground 
on which he rested his view that the onus was in the first ins- 
tance upon the plaintiff was that these suits were not-suits “ for 
the resumption of lakhiraj lands, but for the evictien of the 
persons holding them, oh the ground that they are trespassers, 
and therefore‘had not right or title to hold them, ” 

The materials put before himewere partly documentary and 
partly oral.-The plaintiff relied upon the pargana register kept 
under Regulation 8 of 1800, the kanungo register prepated and 
kept under Regulations 8 of 1816 and 1819, the register ‘kept un- 
der the Land Registration Act of 1876, and copies of tlfe thak 
maps and thak statements. In none of these were the lands in 
question: shown to be-lakhiraj, although there were instances in 
which other lands were mentioned as being lakhiraj This was all 
the evidence which ‘he gave. He did not show that any rent had 
ever been received in respect of the lands in suit. The ‘way in 
which the iearned District Judge accounted for this is as 
follows: “It must be remembered that the plaintiff is a new 
comer having purchased the patni at an auction sale only re- 
cently, and when it is borne in mind that some of the outgoing 
patnidars are at the back of the contending defendants, there 1s 
nothing eXtraordinary in the fact that plaintif could pot pro- 
duce any collection papers to show that any.rents have ever 
been realized from the defendants for the lands in suit. I there- 
fore hold that the plaintiff by producing series of registers and 
thakbast maps and thak statements, 'an deshowing that the lands 
in suit do not find any entry in any of these documents. as lak- 
hiraj succeeded in discharging the onus upon him, sufficiently 
to shift it-on the defendants fo prove that the lands they hold 
are Jakhiraj lands.” 


The documentary evidence which the defendants relied i 


upon was the quinquennial register, the terji statements and the 
taidad registers. The learned District Judge thought that no 
useful assistance could be obtained from the two former; but 
with regard to the taidad register, he gave it force wherever 
the lands could be identified. He. thought ‘that there was 
sufħciėnt identification in eight cases and de decided these in 


favour of thé defendants. All the;rest he, decided in favour of 


the plaintiff. ` ate 
R—81 - 


P, C. 


Bipradas Fal 
Chowdhury 


v. 
‘Kamini 
Kumar. 


——__. 


Lord 
Phillimore 


3 


"P. C: 


Bıpradas Pal ` 
SUON RE 


Kamini 
Kumar. 


e 


Lord 
Phillimore. 
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The eighty-eight. defendants who had ‘been ‘unsuccessful 
appéaled-to the High Court. The High ;Court first dealt-with 
the application of art. 121 of Séh, 2 of the ‘Indian ‘Limitation 
Act, 1877, which provides that suits to; avoid incumbrances, in 
a patni taluk sold.for.arreass of rent must be. commenced -with- 
in twelvegyedrs from the date when the sale , becomes final and 
conclusive, -and therefore by inference. permits suits; to be 
brought within that, time.. But the learned, ,judges observed 
that the adverse possession cgntemplated in these cases 1s pos” 
session. which commenced after the. creation of the patni 
temure.” They say truly ; that - the, principle, i is that the pur- 
chaser of the patni taluk at such ,a sale as the present. take.s 
the tal@k in the state in which,it was initially created; and after 
assuming the correctness of some decisions to which they refer, 
they add: “The purchaser. takes the property not free-merely . of 
allincumbragces that may have accrued upon the tenure by the 
act of the defaulting proprietor, his representatives or assignees 
but also free of the interest acquired by an adverse . possessor 
who has been able to acquire such interest by the inaction of 
the defaulting propietor.”. .But they.add: “This. doctrine ; 1s 
plainly limited :in -its application. to cases where the adverse 
possession commenced .after the creation of the. patni. An a 
case in which the proprietor .of the.estate is out. of possession, 
he cannpt, merely .by. the device of the creation ofa subord- 
inate taluk arrest,the effect of the adverse possession which -has 
already commenced torun againgt-him, and such possession 
would be effective not only as against the” subordinate, tenure 
holder, but .also ‘as against the superior propriétor. Conse- 
quently, if a plaintiff relies upon art. 121 of Sch. ‘2'of.the Indian 
Limitation Act, he has fo establish thatthe incumbrance which 
he seeks to annul is due.to adverse possession which commenc- 


ed after the creation of the patni.” They then point out that . 


- “The District Judge has ngt found ‘that in the-‘cases béfore us 


. created, ” 


the adverse possession of the defendants and their predecessors 
commenced after the creation‘of the patni: On the other hand, 
there is ample evidence that the adverse possessipn of the defen- 
dants and their pred&cessors commenced before the creation of 
the patni. There are traces on the record to show that there 
had been assertions of hostile title before the Patai itself was 


e. 


t 
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The High Court accordingly reversed.the: decision of the: 
Distriot Judge and dismissed all the suits. 

- The estate ‘of ; the Superior zamindar .was created in 1799, 
and even assuming that there were no lakhiraj lands at the 
time of the creation of that estate, there would. be room for the 
growth of interests by adverse possession between‘1799 and 
1807 ; and as,the High Court observes, on the assumption that 
the posible. interests acquired by the defendants by adverse 
possession constitute incumbrancés-which can:be annulled, the 
detect of the. plaintiff is that he has not es{ablished that tne 
adverse possession of the defendants and their epredecessdts 
commenced after 1807. 

It is here that the strong body . of oral evidence, to which 
the learned District Judge apparently paid little attention, comes 
in. There is a mass of evidence to show that the defendants’ 
and their predecessors | had occupied the lands irf question re- 
venue free for periods greatly exceeding twelve years, and there 
was no evidence of any ‘suggestion ‘in cross- examination to. 
which their Lordships’ attention could be drawn to show that 
this occupation had begun at any particular period. Apparently 
it went back’as far as anything could be traced. 

_ In the absence of any indication’ that these holdings as 
revenue fgee tenures had an origin either by creation or by the 
sufferance of a patnidar since 1807, their Lordships think that 
‘the High Court was right in, saying that the pfoper presumption 
was that they ran’kack to a period antecedent to the creation 
of the taluk, or to put it in another way, thaf it lay upon the 
plaintif to sAqw an origin subsequent*to thé creation of tbe 
patni taluk if he were seeking to avail fimself of S. 167 of the 


Act, and to annul these fnterests as incumbrances. In effect the. 


judgment of the learned District Judge had given no weight to 
the ‘evictence of possession. Whether this’ possession is to be 
attributed to the fact that the predecessors of the defendants 
were in by title lawfully created before the grant of the taluk in 
1807, or to be attributed. ‘as-counsel for the appellants insisted 
must be the cage (if they were to prevail), to interests lawfully 
created before #790, or ıs tobe attributed to adverse posses- 
sion acquired an 31807, makes no difference in the legal re- 
sult. . 


The pringiple upon ech their Lordships should proceed, 


has begn well expressed it the case of Hurryhture Mookhopadya 


P.C, 


Bipradas Pal 
Chowdhury 


v, 
Kamunt 
Kumar. 


Lord 
Phillimore, 
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P. C. v. Madub Chuñder 1, “Again their Lordships think that no just 
Bipradas Pa] exception can be taken to the ruling of the High Court touching 
coor n the burden of proof which in such cases the plaintift has to sup- 

Kamini port. If this class-of cases ıs taken out of the special and ex- 


ree ceptional legisJation concering resumption suits, it follows that 
Sue it lies uporf the plaintiff to prove a prima’ -facie.case. His case 


is, that his mal land has, since 1790, been converted. into lakhi- 
taj. He is surely bound to give some evidence that his land 
was once mal. The High Court, in the judgment already con- 
sidered. has not laid down that he must do this in any parti-- 

: cular way. We may do it by proving payment of rent at some 
time since 1790, or by documentary or other proof that the land. 

in question formed part of the mal assets of the estate at. the 
decennial settlement. His prima facie case once’ proved, the. 
burden of proof is shifted on the defendant, who must make 

, out that his ténure existed before December, 1790. “It may be 
objected that the result of this ruling may be that plaintiffs. will > 
sometimes fail, where under the former and looser practice. 
they would have succeeded in assessing or resuming the land. But 
this can only happen by reason of the inability of the plaintif to 
give primafacie proof of ‘the fact which is. the foundation of 'his 
title ; a circumstance not likely to occur unless the defendants, 
or those’ from whom they claim have been long in posses- 
sion of the tenure impeached. Nor is it, in their Lordships’ 
opinion, to be regretted if, in such, cases, effect is given to 
those presumptions arising from long and unjnterrupted posses- 
sion, which were pPeretofore excluded only by the, exceptional 
procedure applied to resumption suits under the ‘Regulations, 
which have now been dgcided to be inapplicable to suits of 
this nature, and by relieving defendants from the burden which 
every year made it more difficult to support.” 
It is right to add one observation, The case proceeded 

in the Courts below uponethe footing that an interest not 
directly created by the-talukdar, but allowed to grow up by his: 
sufferance and negligence is an incumbrance within the defini- 
tion given to that word in S. 161 of the Act. Thgre is apparen- 
{ly a current of decisions in India to this efféct, and, thgir 
Lordships have, for the purpose of their judgment assumed, as- 
the judges in the Htght Court assumed for fheir judgment, that 
this is correcte But it must not be taken that their Lordships 
| e 1, (1871) 14 Moo, I. Æ 152172. "a 


= e 
2 
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have expressed a final opinon upon the point, it-being Se ca P. C. 
sary that they should ‘do so. ' Bipradas Pal 
One further point remains. In order to be ina position SaO VA 

to use the powers of S. 167, the purchaser must act “within Kamıni 
one year from the date of the sale or the date ‘on which he Poman 
first has notice of the incumbrance . whichever is the p cord 
later.” The plaintiff’ here did not act within one year from the i e 


date of the .sale but itis suggested that he did act within. 
one of his having notice. No point to the contrary was: ‘made 
in the Courts below the High Court, and no issue. was taken. 
In these circumst4nces the High- Court thoughf. itaèlf entitled $ 
to act upon the probabilities and to hold that the plaintiff must 
have had notice more than a year before he acted, and to deci- 
de against him on this, ground also. Their Lordships cannot 
agree with this course of action, and if the point were now of 
importance they would have acceded to the applic&tion ofthe 
appellants, and remitted the case in order- that an issue as, to 
this point might have been stated and. found. . But as for the 
reasons already given they think the plaintiff has failed’ on the 
main point, it becomes immaterial to have this issue decided. 

Their Lordships will therefore humbly advise his Majesty 
that this appeal should be dismissed, There being no appea- 
rance for the respondents, there will be no question as to costs. 

. Solicitors for appellant : Watkins & Hunter. ° 
25 ' Appeal dismissed., 
° PRIVY COUNCIL. 
. PRESENT <—VISCOUNT HALDANE, LORD per IN SON AND SIR 
JOHN EDGE. °v 


[On appeal from the > High Court ofe Judicature at Madras. ] 








Thiruvenkatasami lyéngar and another ... Appellants, 
e i v. , i 
Pavadai Pillai and others | ... Respondets. 

C. P. C; of 1882—Ss 36, 37—''Pleader ditty appointed” —Meaning—dAgent PC 
under special’ power of attorney—Pleader appointed by—Execution petition: ‘oe 
signed by agent and by pleader and not by party if and when enough. Thiruven- 

Appellants, who held a decres for mesne profits a sd who were resident with- kalasami 
thin the local limits of the ju risdiction of the court within which limits an appli- rece 
catiow forthe execution of the decree Was to be made, executed a special power of ae aad 
attorney in favour of R, authorising him to;` amongst other things, “ execute Pilla. 


Vakalat to vakils to sien extcution, petitions, put in afiidavéts and to conduct all 

necessary proceddings '' R retained a pleader to present an execution petition 

verified by him (Rj, to examine, witnesses, argue, etc An execution petition ° 
No. 8 of 1919. Mhy 8-26-1921, 
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P.C. verĥed by Rand signed, 'not by.any of the appellants, but b Rand tbe pleader’ 
ay Ls and filed in the court concerned, held to have bsen duly presented, though R .was 
Thiruven- not a “recognised agent” within the meaning of S. 37 of C. P. C., of 1882. 


maan ‘Under S. 36 of the Code of 1882, an application must be’ made or done by the 
yengar 
Y. party in person or by thë recognised agent of the i in person, Or by the rog 


Pavadai appointed pleader of-the party in person. 

Pinal l Appêal- (No; 57 of 1919) from a TR and. decree of 
the High Court (November 25, 1910) affirming a decree of the: 
Subordinate Judge of ‘Kumbakonam (September '30, 1907).. 

‘Kenworthy Brown for the ancients Mearonecats did not 
appear, . Es 

2 = ‘The judgment of inen Torisi was delivered (May, 26.) : 
by. 
wa hae Atkinson. This is an appeal against the judgment 

Atkinson, and decree of the High Court of Judicature at Madras, ‘dated- 

November 25, 1910; which affirmed the decree of the Subor- 
dinate Judgé of Kumbakonam, dated September 30, 1907, and 
made on an execution petition No. 279 of 1905. 

The appellants are the punchayetdars. of a temple sa as. 
such hold a decree for mesne profits against the respondents or 
their predecessors intitle. Their petition praying for the ex- 
ecution of this decree was dismissed by the. Subordinate. Judge 
and his judgment was upheld by the High ‘Court. From:: this 
latter decision the decree-holders have. brought this appeal 

Thére were nine plaintiffs originally in the suit. All but 
three of them hate died or resigned or Hesi removed from the 
trusteeship. é 

The appellants, to use the words of. S. 37 of. the Code of 
Civil Procedure, 1882, are resident within thé local limits 
of the -jurisdiction ‘of ¢he Court within which limits. the 
application by petition was to be made; andthe sale applied 
for carried out. The case of the appellants does not come 
within any one of the sub-sections of S. 37.° The execution peti- 

~ tion No. 279 of 1905 was mot signed by any of the appellants. 
It was signed by a pleader appointed in writing to make the 
application embodied in the petition, and that writing was filed 
in the Court. 

Both the High Court at Madvas and the Subordinate Judge 

of Kumbakonam held that this petition was not validly present- 
° ed, because, to use the words of the judgment of the High 

- Court, ‘“The*person ‘who executed the vakalat to the pleader to 

act on his beltalf was not a recogniséd agent | of the decres*holder 
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as defined under S. 37o0f the .Civil..Procedure Codei1882, 


_and could not have, presented _the application . for exedution 
himself. Under S, 36 of the Civil Procedure Code the pleader 


appointed can only do what, might be ‚done by the party on 


. whose behalf he is appointed. The only, question, for their 
‘Lordships’ decision is whether the construction if this. passage 


put upon Ss. 36 and 37 of the Code of Civil. Procedure is their 
true.construction,. [heir Lordships do not think it is their true 
construction for-this reason that „it confounds the intending 
litigant, the pleader’s client, with the intermediary by whom, 
as. the agent of that,litigant, the pleader is appainted to, act-on 
the litigant’s behalf. The pleader is not appoinfed on behalf 
of the intermediary or agent to act on the agent’s belfalf, but 
by the agent on behalf of his principal; the litigant, to act on 
the litigant’s behalf. The litigant is at once the principal of the 
agent and the client of the pleader. ‘The lines of S. 36 of the 
Code of Civil Procedure immediatély preceding the proviso 


run thus: “ be made or done by the’ party in person or by his 


recognised agent or by a pleader duly appointed to act on his 
behalf.” The Pope eive pronoun, “his” all through this sent- 


ence refers to the “party” —r.e., the litigant—not the intermedi- 
„ary or. agent. 


_Uhis.construction gives a reasonable and natural meaning 
to-the prévisions of S. 36. The application is to be made or done 
by. the party in person or by the recognized agent of the. party 
in person,-or by-the duly afpointed pleader of the party in per- 
son, while the other construction would leave entirerly uncove- 


ted the case Where the party himself in,persén without the int- 


ervention of arly agent duly appoints: = own 1 pleader to act on 
his own himsélf. P 

In the’ present case, the ‘appellants on Sepiember, 8. 1902. 
executed not a general power attorney, but a special power of 


attorney in favour of one Raghava Naiken authorising him on 
their. behalf to, amongst other. things, “execute: Vakalat to vakils 


to sign execution petitions, and put in affidavits and.to conduct 
all necessary proceedings’ in this suit. On the same day: this 
same Raghava ‘Naicken, the appellant’s agent, authorized the 
pleader to appear in the Tanfore Court to ‘present the: execution 


‘petition -verified ° by’ ‘him, the’ agent, to examine’ witnesses, 


argue, etc. No doubt the words run : “‘to appear on my behalf, 


in the Tanjote Court ” A and he describes himBelf as general’ 


ow - 


P. C, 
Thiruven- 
katasamı 
Iyengar 


y. 
Pavadai 
Pillai. 

Lord 
Atkinson 
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P; C. agent. of the appellants únder a general power of attorney, 
Thiruven- ‘Þut-that was.a misrecital. The power of attorney wag -not a 
yengar general power of attorney, but a special one, and the words, on 
a my behalf are misleading. The execution petition was to be 
Pavadai presented on behalf of the appellants ; they were the only per- 
ee sons whoshatl the right to-put the decree into execution and 

r 


Aiinaon have the-property of.the debtors attached and sold. 

Their Lordships are therefore of opinion that the judgment 
appealed from, as well as thet of the Subordinate Judge which 
it afirmed, was erroneous, and should be reversed, and a decl- 

K aration’ nfade that the appellant's decree should be put into exe- 
cution. They will humbly advise his Majesty accordingly, 

The respondents will pay the costs of the appeal. 

Solicitors for appellants : Borrow Rogers & Nevill. ' 

Appeal allowed. 


i PRIVY COUNCIL., 
PRESENT :— VISCOUNT HALDANE, LORD ATKINSON AND SIR 
JOHN EDGE, 
On appeal from the High Court at Madras. 
Jagannatha area Deo. see `... Appellant. 
Kunja Behari Deo, .. Respondent. 
P.C _ Registration Aci—S 17 (3} Will —Authortty to adopt no: conferred by wilt 
oe ' Deed, consiriuctson—Registratioti— Necessity, 
Jagannatha Where a document executed by a Hindu in favour of his wife aad called a 
Bheema Deo will in the body oft, gfter reciting that the,executant had been laid up with severe 
Vs ‘ bodily :llness for some months past, that he consequently had bad serious: misgivi- 


oe ot ae ings, and that he had not till then been blessed with an, heir apparent, provided 


" I have consented to your adopting a son at your pleasure and ‘conducting the 
management of the-est&te in the best manner. None of my heirs, shall have: cause 
‘to raise dispates touching this matter. Heid that the document’ was not a will, but 
only a power to adopt and agsuch ought to have been registered as being an 


authority to adopt a son, not conferred by a will within the meaning of S. 17 of the 
Registration Act, 1877. 


The references to property that occur in the igeumead are no more vidas cons- 
‘quences of the guardianship of the wife and the character of being a will 1s not es- 
tablished independently of these, 


Appeal (No. 55-of 1920) from a judgment and decree of 
the High Court (September 12, aes affirming a decree of the 
District Judge of Ganjam. 

Ken worthy Brown with him De gruyther® K. C: “for ‘the 


appellant. oe 
Hon. Sir William. ‘Finlay K. c and Parikh for the respon- 
dent. 
° The oat of their Lordships was delivered (10th my 
e 24) by. 


SE Ree eee 
* May 10, 1921. a 


e -e 
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Viscount Haldane. This case is an important one, and but 
for a preliminary point on which it turns, might have been a 
long one. There is, however, a preliminary question which goes 
to the root of the appeal. Sri Sri Brojo Kishoro Deo executed 
a document in favour of his wife of August 14 1906. He called 
it a will, in the body of the document ; but its only® operative 
contents are to be found in the words which follow: “I have 
been laid up with severe bodily illness for about the last seven 
months. Consequently having hadeserious misgivings, and not 
having untill now been blessed with an heir-apparent for want 
of divine favour, I have consented to your .adopting ‘a son “at 
your pleasure and conducting the management of the estate in 
the best manner. None of my heirs shall have cause to raise 
disputes touching this matter. This will has been executed with 
my consent.” 


It will be observed that what is said by the writer of the 
document is that having had serious misgivings, and not,having 
been until now blessed with an heir-apparent, he has consented 
to his wife adopting a son at her pleasure, and conducting the 
management of the estate in the best manner. That standing by 
itself appears to their Lordships to be no more than a present 
authority to the wife to make an adoption, and there is nothing 
else of sukstance in the document. It may be‘ that the writer 
was in a position under the law applicable to give Her such 
power, but whether he was ar was not, he purports to give her 
nothing else ;~for the references to property that occur in it are 
no more than.consequences of the guardianship of the wife, and 
the character 6f.being a will is not established independently 
of these. Their Lordships therefore agree with the learned 
judges in the High-Courf in thinking that the document is not 
a will, but only a power to adopt, and as such ought to have 
been registered as being an authority to adopt a son, not con- 
ferred by a will within the meaningeof S, 17 of the Indian 
Registration Act, 1877. | 

‘Their Lordships will, therefore, humbly advise his Majesty 
that this appeal $hould be dismissed with costs. 


Solicitor for appeflant : Douglas Grant. 
Solicitors for respondent : Chapman-Walker and Shpehard. 


. a Appeal dismissed, 


" R-82 . . 


o * ° 
a 


PCG 
Jagannatha 
Bheema Deo 

v. 
Kunja 
Beharı Deo. 





Viscount 
Haldane 
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š PRIVY COUNCIL. 
PRESENT :—VISCOUNT CAVE, LORD SHAW AND MR. AMEER 
ALI, 
[On appeal from the Hjgh Court at Madras. ] 
Kuthali Mpothovar .. Appellant, 


v. 
© Perinati Kunharankutty | ... Respondent. 
P, C. Limitation—Adverse Possession—Proof — Onus—Quantum — Forest land 
Kuthali incapable of cultivation—Suit for, bjy person having fiile— Plea of adverse posses 
Moothovar ston by defendant—Possession by plaintiff sufficient to displace plea—Whal 


os ampunts to., 
Ferinati ; 
Kunharat- Standing a thle in “A” the alleged adverse possession of “B.” must have all 


kutty. the qualifies of adequacy, continuity and exclusiveness which should qualify 
such adverse possession. But the onus of establishing these things is upon the 
adverse possessor, Accordingly when the holder of tide proves that he too has 
been exercising during the currency of his title various acts of } O3S€ss15D, thea 
the quality of these acts even although they might have failed to constitute 
adverse possesson as against another, may be. abundantly sufficient io destroy 
that adequacy and interrupt that exclusiveress and contmully which is demanded 
from any.person challenging by possess.0n the tule which he holds. 39 M, 617, 
P. C. Foll 

Forest land, very little of which 1s capable ol, or has been subject to, cultiva- 
tion, 1s far removed as a subject of definite possession trom lands under continu- 
ous aud permanent cultivation, compactly situated and capable of being remem- 
bered with identifieation as the lands beld and occupied in articulate plots or under 
leases. 


Appeal (No, 65 of 1919) from a judgment and decree of 
the High Court (December 3, 1917) so far as it reversed a 
decree of the Subordinate Judge of Tellicherri. 


De Gruyther K. C. Kenworthy Brown and Palat for appel- 
lant. e . 
Hon. Sir Willian? Finlay K. C. and Nargstmham for the 
respondent. ° 
The judgment of their Lordships*was delivered (8th July 
21) by . 
eee Lord Shaw of Dunfermline, This is’ an appeal from a 
Dunfermline. decree dated December 3,°1917, of the High Court of Judica- 
ture at Madras, which allowed in part an appeal from a decree 
dated March 20, 1916, of the Court.of the Temporary Subordi- 
nate Judge of Tellicherri. The suit was brayght by the pre- 
sent appellant to esfablish his title ‘to thirty-four hills ig the 
North Malabar district. The decree of the Subordinate Judge 
. was in favour of fhe respondent with regard to ten of the hills, 
- comprising, roughly stated, the north and north-east portion of 
the group of thirty-four. No question is raised in this appeal 
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with regard to those ten hills, it ane conceded that the de- 
fendamt has a title thereto. 

The still outstanding issue between the parties, however, 
is as to the remaining group of hills, twent-four in number, 
which may be said in general terms to form the ,southern half 
of the entire group which was originally in suit and to be 
bounded on the south by the Peruvanna River. With regard to 
those twenty-four hills, the decree of the Subordinate Judge 
was in favour of the plant: whfle the judgment of the High 
Court favoured the defendant. The plaintiff has appealed to 
this Board. ° l 

The appellant is the head or karnavan of a Nayar tąrwad or 
family in Malabar, called on the record the Kuthali Nayar. The 
defendant in the suit was, and the respondent in the present 
appeal became on his death, the head or karnavan of a Moplah 
tarwad in the same district. Shortly put, the qutstion ın the 
appeal is: are the lands which are the subject of the appeal the 
property of the Kuthali, the appellant's family, or of the Moplah, 
the respondent's family ? 

Although the proceedings are voluminous, their Lordships 
desire to say at once that the appeal in their judgment must be 
settled by applying a well-known doctrine of law to the complex 
and somewhat contradictory mass of evidence’ as to ga posses- 
sion of these hills. 

Both parties claim them. Both parties claim to have posses- 
sed them. And, apon a balance of the evidence it has been 
found by the High Court that the respondent's possession upon 
the whole outweighs that of the appellant, and that accordingly 
the respondent is entitled to prevail. e 

Upon this subject of possession much importance attaches to 
the nature of thelproperty itself. It ıs forest land apparently 
very little of it capable of, or at least up to the present subject 
to, cultivation and growing here arfd there stretches of timber. 
It is quite clear that a property of this nature is far removed as 
a subject of definite possession from lands under continuous 
and permanent cultivation, compactly situated and capable of 
betng ° remembeted withidentification as the lands held and 
occupied in articulate plots or under leases, 

Their Lerdships sympathize with the eate which 


: confronted the Courts below, as to the possessiðn of the pro- 


P. C. 
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SI OVS 
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Kunharan- 
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Lord Shaw 
of 
Dunfermline. 
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P. C. perty ander appeal, and they agree with what is apparently the 

Kothali view of both Courts that such possession has to be interpreted 

Moothovar - according to the fairest view of what the property itself was 

Perinati. capable of in the way of possession and what upon a broad view 
a aa would be congidered an adequate assertion of title by sufficient , 

ae occupation. Along with this observation their Lordships 


desire further to remark that they are not certain that they 
Dunfermline. would have been prepared to reverse although no definite 
opinion is here given—the coiclusion reached by the HighCourt 
had the.case before the Board been one merely of a question 
of the balanoe of evidence as among rival possessors. How 
nebuloys the situation is may be gathered from these passages 
in the judgment of the High Court : “From 1871, the evidence 
as to possession consists mainly of certain leases either for cut- 
ting trees or of the usufruct generally of the hills, for none of 
the parties setm to have directly exercised any definite acts of 
possession. Besides these leases, the evidence relates to what 
is called ‘punam’ or fugitive cultivation. Punam cultivation is 
thus described in the Gazetteer of the Malabar District, vol. L,, 
p. 220:,It is a most destructive form of cultivation, with 
ruinous effects upon forest growth. A patch of forest is cleared 
and burnt, trees too big to be burnt being girdled and 
left to die. A crop of hill rice, mixed with which dhol, millet 
and plantains are often grown, is raised, and the ground is then 
left fallow for sonte years, the cultivators, generally hill-men, 
moving on to another patch to repeat the process. As regards 
punam cultivation, the evidence on either side cannot be said 
to be very satisfactory afd from the nature of the teases granted 
for cutting trees acts of possession of that character would not 
by themselves be regarded as conclusive evidence in support of 
the case uf either party.” Their Lordships accept the general 
description of possession as here given, oe 

But when the judgmentproceeds “But such is the nature of 
the evidence of possession adduced in the case, and we have to 
find by comparison of the evidence on bothsides judged in the 
light of probabilities, who in fact is shown to, have been in 
possession of the property ” their Lordships cannot apply the 
rule there laid down. For the Board is of opinion that in the 
competition of tite to this ground the ‘appellant definitely 
„prevails, and éhat any doctrine of balance where original title 
was unknown,-cannot apply to, thrsecase. Upon that sybsect 
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the High Court expresses itself to the effect that: “It is not 
. now possible-apart from these decrees (of 1864 and 1867) to 
come to any definite conclusion on the merits of the claim of 
either party so far as title is concerned, "It is thus necessary 
to consider these decrees, for one or other of them has been 
treated by the parties as the foundation of their® respective 
titles. 

In the year 1864 Kutti Pocker, head of the Moplat: family, 
brought a suit for dispossession of one Kunhassan from the 
lands, on the ground that a lease of the same for three years 
from the year 1859 had expired. Kunhassan in defence stated, 
however, that the lands to which the suit referred were to a 
large extent overstated, and that in particular the hills the 
property of which is now under appeal -were possessed by him 
under a right conferred, not by the Moplah, but by the Kuthali 
family. In these circumstances the then head ofthe Kuthalis, 
one Achutan alias Achammadathil Nayar; was conveged by a 
supplemental suit as defendant. He was at that time the headlof 
Kuthali family, but for some reason not sufficiently explained 
he did not defend the action nor take any steps to protect the 
Kuthal: family interest. 


AL 


The suit proceeded fora period of aboul three years and was 
about to be brought to a close by decree, February 13, 1867, 
when another suit (O. S. N. 11 of 1867) was raised by 
Nuchiledathil Krishnan alias Kuthali Chathoth Nayar. It 
is said that this stit was brought only by a reversioner in 
the Kuthali rights, and this is true, Dut it must be noted, 
first, what was the reason for that litigation, and second, what 
was the true scope of the suit, 

As to thereason, there can be no doubt. It is thus recited 
in the/judgment of November 4, 1868 . “Plaint recited that the 
two groups are the jenm property of the sthanam of Kuthali 
Nayar to which plaintiff is entitled to succeed on the death of the 
Ist and 3rd defendants, that Ist defendant the present incum- 
bent of the above sthanam having allowéd 3rd defendant to 
manage the sthanam and the latter by his,extravagance dissipa- 
ted the sthanam property. Plaintiff has. already!filed Suits Nos. 
117 and 120 of 1863 to remove them from the management of 


the sthanam property that the said defendants have’ therefore 


colluded with 2nd defendapt anc refused to adduce any. proof 
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PG; in Suit No. 25 of 1864 in support of the sthanams'’ right to the 
Kuthali thirty-four hills which the 2nd defendant had fraudulently , 
Moothovar included in the suit as portions of his two hills : that if Ist and 


Perinati 3rd defendants who possess only a life-interest in the sthanam 
sa ree property be allowed to ruina portion of it by neglecting to 


— defend the‘suit, a great injury will result to plaintiff’s right of 
cael reversion and that he therefore prays that a declaration protect- 
Dunfermline. ing his right may be given under ;S. 15 of the Civil Procedure 
Code.” 7 

_ if these facts, the substance of which was held to be proved 
are accepted,eit appears to be.plain that the Couits were- 
properly appealed to to prevent a decree being granted against 
the Kuthali family to its prejudice by reason of neglect amount- 
ing to malfeasance upon the part of its head. 


Upon the second point-namely, the scope of the suit-there 
can be no question, Its object was to exclude (inter alia) the 
lands which are the’ subject of this appeal from falling 
within the scope of the decree in the suit of 1864, by reason 
of this, that they belonged to the  Kuthalis. This 
was the true issue in the 1867 case, and the last important point 
in regard to it is that that suit was fought out, and fought out 
by the proper contradictors, namely, the Moplah family. 
That family was represented by the defendants 4 and % namely, 
Ibrayl, and Amanath. Pocker, the head of the Moplahs, had 
just died, and Ibrayi and Anianath appeared in his stead and 
defended the 1867 suit, maintaining, in eopposition to the 
plaintiffs therein,+that the lands in question were in fact 
Moplah property. = 

In these circumstances it appearsęto their Lordships not 
only that the suit of the later yea? 1867 was one which defin- 
itely dealt with the question of property now under appeal, but 
that it would be unreasonable to endeavour to found rights 
under a decree of 1864 by ignoring the proceedings of 1867. 
In any view of the case it must be admitted that the later pro- 
ceedings‘were at least of an interpretative character ; they were 
directed to the avoidance of mistake as to thefembıt or scope 
of the 1864 litigation, and to ignore them and to treat the 1867 
proceedings either as 1f they had never been brought or were of 
. no avail is in their Lordships’ opinion contrary to sound princi- 
e ‘ple. The description of the suit itsglf in the judgment of 1867 
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makes it clear that: “This suit is brought to procure a decree 

declaying that two cherikkals (groups) consisting of thirty-four 
` bills are not included within the boundaries of 2nd defendant’s 
two hills called Pakkath Villiyari for which he has brought a 
Suit No, 25 of 1864 against 3rd defendant and others and 
establishing plaintiff’s reversionary right to those thirty-four 
hills valued at Rs. 1,500.” l 


Putting all the proceedings, therefore, together, the ques- 
tion that remains for the Board*®on title is to see what is the 
scope of the judgment in the 1867 proceedings, which were 
conducted between these rival families and im foro content- 
1050. ° 


Upon that subject the judgment in the Court of the Principal 
Sadr Amin of Tellicherri, of November 4, 1868, is clear and is 
final. The learned judge says that : “Upon a consideration of 
these circumstances I am of opinion that the Decree No, 25 
of 1864 is not binding upon the plaintiff. The next question,” 
he adds, “is one of boundaries.” The learned judge discusses 
that, and after referring to the report of a commissioner who 
held a local investigation, he concludes : “Upon the above 
grounds I am of opinion that the middle stream in the 
Commissgioner’s plan represents the Alamb river mentioned in 
the def€ndant’s documents and that the twenty-four hills 
situated on the southern banks of that fiver constitute the 
Pannikotturigroup... For the foregoing reasons I declare 
that the plaintiff (?. e., the Kuthali family) is entitled to the 
reversion of the first twenty-four hills which 'are proved to be 
the jenm of Kuthali sthanam and reject his claim to the remain- 
ing hills (twenty-five tp thirty-four),’’® 

In the opinion of the Board itis thus definitely settled 
that the title to the twenty-four hills the property of which is 
under appeal is in the Kuthali family. 


Their Lordships think that the High Court erred in not 
treating the case from this point of view. It is not a case of 
doubttul title, but of clear title. Had the High Court been of 


the opinion that the title of the appellant was clear, it is very. 


probable that they would have reached the result, on a review 
of the evidence and of the law about to" be stated, that no 
contrary right to these properties has been acquired by the 
Moplah family’by reasoredf possession, The -rule stated by 
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this Board in Radhamoni Debi v. Collector of Khulna 1 seems 
to be Yery applicable to the present case. It 1s as follows : “Tt 


is necessary to remember that the onus is on the appellant, and ` 


that what she has to make out is possession adverse to the 
competitor. That persons deriving from her any right they 
had have dene acts of possession during the ‘twelve years in 
controversy may be conceded, and is indeed evidenced by the 
dispute which ended in the Magistrate’s order of 1885. But the 
possession required must be adequate in continuity, in publicity, 
and in extent to show that it is possession adverse to the 
conipetitor, The appellant does not present a case of posses- 
sion for the twelve years in dispute which has all or any of 
these qualities. The best attested cases of possession do not 
cover the whole period, and apply to small portions of the 
ground,” 

The Board thinks that the learned Temporary Subordinate 
Judge of Tellicherri approached the case correctly from this 
point of view, and so approaching it the Board, after full consi- 
deration, accepts his analysis of the evidence and is of ‘opinion 
that possession upon the part of the respondent of these hills 
has not been adequate “in continuity, in publicity, and in ex- 
tent’’ so as to “show that it is possession adverse to the competi-. 
tor.” That competitor is the appellant, and the foundation of 
his title i¢ the judgment of 1868 which has just been cited. 

Their Lordships cannot part with the case without refer- 
ring to and following the doctrine of onus probandi in such 
cases, as laid down by this Board in Secretary of State for India 
in Council v. Chelikant Rama Rao 2, Standing a title in “A,” the 
alleged adverse possession, of “B” must have all the qualities of 
adequacy, continuity and exclusiveness which should qualify 
such adverse possession. But the onus of establishing these 
things is upon the adverse possessor. Accordingly when the 
holder of title proves, as in their Lordships’ view he does with 
some fullness prove in the present case, that he too hds been, 
exercising during the currency of his title various acts of pos- 
session, then the quality of these acts, even although they 
might have failed to constitute adverse, possessien as against 
another, may be abundantly sufficient to destroy that adequacy 
and interrupt that*exclusiveness and coftinuity which is 


(1) £,R.97%A.186,140. GPR RASTA, 192 89 Mad... ° 
e i ü 
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demanded from any person challenging by peso the, title 
which she holds, 


Their Lordships will humbly advise His Majesty that the 
appeal be allowed, the decree of the High Court set aside, 
with costs, and the decree of the Subordinate Court restored. 
The respondent will pay the costs of the appeal, 

Solicitors for appellant: Chapman-Walker and Shephard 

Solicitor for reSyondent: Douglas Grant, 


Appeal allowed, 


PRIVY COUNCIL. E 
; PRESENT :—VISCOUNT HALDANE, LORD’ : ATKINSON AND 
SIR JOHN EDGE, 
On appeal from the High Court at Calcutta. 


Chandra Kanta Das (Since Deceased) © a. © Appellant. 
i ` Ve 
Parasullah Mullick Respondent. 


Contract Act—S. 27—Exoeplion| to—Restraint of Trade—Contract in— 
Gootlwill—Sale of—Distinotson—Validity, 


The appellant and the respondent, who had each -passengar ferry-boats on 
a river and who had had controversies, entered into agreements, under one of 
which, called the kistibandi bond, executed by the respondent In favour of the ap- 
pellant, the former purported to buy from the latter the goodwill of his trade in 
plying the ferry-boats, and every description of interest and ownership which 
the appellant had acquired in several river landing- places, for plying the boats 
as well as the settlements obtained for the collection of tolls. The price was to 
be Rs. 5400, payable by» instalments, with interest, and 1f default was made in 
payment of any instalment the'entirety was to become due at once. No ques - 
tion of title was to be raised by the Respondent. Qn or about the same date as 
that of the kistibanai bond, the appellant executed, in favour of the respondent a 
kobala or agreetnent under which the appellant centracted that, in consideration 
of the Rs, 5,400, he sold his riĝbts in the landing-places amd settléments and iu 
the goodwill of the business of plying the ferry- boats, and that he ceased to 
have any rights thereto, The respondent was to be able to enjoy and possess 
these rights by exercising whatever right’ ‘the appellant had in them, sad 
the latter was not to be able tojmake amy obstacle in the respondent's enjoyment 
of the same. The'appellant further undertook to close the business of plying the 
particular ferry-boats, and that if he ever carried on the business ‘agaim he would 
return the whole amount of the consideration. ‘Held, on a construction of the 
agreements, that jhe transation amounted to a sale of.a real goodwill and came 
within the exceptien to S 27 of the Contract Act ande was valid, 


Appeal (No. 21%0f 1920) by special leave from a judgment 
and decree, of the ‘High Court (January 31, 1917) varying a 
decree of the Subordinate Judge of Khultia, e 
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„Sylvian Mayer K. C. and H. N. Sen, for the appellant. 
The Respondent did not appear. ae e: 


THE JUDGMENT OF THEIR LORDSHIPS WAS 
DELIVERED (9th May, 1921) BY | 

Viscount Haldane, The question in this appeal arises in a suit 
by which it was sought to have decided that the plaintiff, who is 
the appellant, was entitled to. recover a sum of Rs: - 5400, with 
interest amounting to Rs. 67-8, as due to him under certain 
agreements. , The defence was a charge of fraud in obtaining 
the agreements, and as a separate defence, that the main agree- 
ment was invalid as being in restraint of trade.’ The learned 
Additional Subordinate Judge of Khulna in Bengal, who tried 
the case, decided it in favour of the appellant for the modifed 
amount of Rs. 5,280, the difference being given on, the footing 
that the respondent (being the defendant) was entitled toa 
small amount for compensation, on the ground of partial failure 
of consideration.. As to this, difference, no substantial contro- 
versy has been raised, and their Lordships ,do not think that 
any question is before them for decision in relation to it. 


When the- case went on. appeal to the High Court at . Fort 
William, the decree of the Subordinate Judge was reversed. 
Chatterjee, J. héld that the parties were never ad idem, 
the respondent having, been misled by fhe appellant, and 
further that there.was no real goodwill'to assign, such as was 
the basis of the agreemént on the part of the appellant. But he 
thought that as the respendent had entered into possession on 
the footing of the agreement, althqugh thoperative, he ought to 
make compensation to thé appellant to the extent of Rs. 1000. 
Walmsley, J., the other member of the Appellate Court, was of 
opinion that there was nothéng fraudulent to render the agree- 
ment inoperative on that ground, But he held that it was void 
as contravening S. 27. of the Indian Contract Act, which makes 
every agreement by which any one is restrained {fom exercising 
a lawful profession, trade or business, -void.: The trial , judge 
had been of opinion that the case came within the exception to , 
the section which provides that it is not: to apply where there 
the goodwill, but Walmsley, J.. held.otherwise, on 
the.ground that there was no real gd@edwill. | 2 


e 
e `^ 
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The appeal comes befare :their Lordships ex parte, and 
„they have scanned the case presented for. the appellant with 
some closeness.’ But, particularly, ‘having regard to the fact 
that the learned judge who tried the suit found that: there was 
nothing to establish fraud on tHe part of tre appellant in 
obtaining the agreement, and that this opinion mét with the 
concurrence of Walmsley, J., and.also because of the character 
of the evidence itself,‘they are of opinion that the agreement’ 
was, apart-from the point of law arising under the Indian Con 
tract Act, a’ valid’ agreement, 


All that it is necessary to observe is that there was a ‘dispate 
between the appellant and the respondent. ' ‘Each of them: had 
passenger ferry-boats on a river. The respondent had entered 
on this business first. But he had not been-prosperous, and 
the appellant gained’ an advantage over him. by securing 
better landing-places and negotiating facilities for collecting 
dues. In 1910 the parties, who had had controversies, entered 
into agreements for putting an end to them. Under one of 
these, called the kistibandi bond, executed by the respondent 


in favour of the appellant, the former purported to buy from: 


the latter the goodwill of his trade in plying the ferry-boats, 
and every description of interest and ownership which the 
appellant had acquired in several river: landing-places for ply- 


ing the boats, as well as the settlements cbtained for thé collec-’ 


tion of tolls. The přice was to be Rs., $400, payable by 
instalments, With: interest, and if default was made in payment 
of any instalment the entirety was to become,due at once. No 
question of tifle was to be raised by dhe’ respondent. 


Default ın paymen{ was made, ‘and the appellant has 
instituted the present suit. Much evidence was taken on the 
question of fraud, but for the reason already given their Lord- 
ships do not think it necessary to enter on this question, It 
has been, in their opinion, satisfactorily disposed of in the 
Courts below. The question that remains is that raised as to 
the operation of S. 27 of the Indian Contract Act. This.sec- 
tion has, under the express exception which it contains, no 
application if there was here*a genuine safe of the goodwill of 
the business. It ought to be observed that, „in addition to the 
transfer of goodwill and other assets already refered to, there 


was an agreentent or kobala executed about the same date by - 
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the appellant in favour of the respondent. Under this e 


. the appellant contracted that, in consideration of the Rs. 5400, | 


he sold his rights in the landirig-places and . settlements and. in 
the. goodwill of the busingss of plying the ferry-bdats, and that 
he ceased to have any rights*thereto. The respondent- was tO 
be able to enjoy and possess these rights by exercising wh at- 
ever right the appellant had in them, and the latter was not to. 
be able to make any obstacle in the respondent’s enjoyment of 
the same. The. appellaht further undertook to close the 
business of plying the particular ferry boats, and that if, he ever 
carried on’ the business again he would return the whole 
amount of the consideration. ee 

‘Their Lordships. are of opinion that this transation 
amounted to a sale of areal goodwill, and they are unable to 
agree with the views expressed in -the judgment ‘of the High 
Court. They entertain no doubt that what took place was a 
sale of the goodwill, within the meaning put on the expression 
in such cases as Churton v. Douglas 1; Trego v. Hunt? and In- 
land Revenue Commissioners vy: Muller 8; and as, used in the 
same sense in S, 27 of the Indian Contract Aci., Accordingly. 
they are of opinion that the decree of the Subordinate Judge 
must be.restored, and that the apppellant is entitled to his. costs 
of, this. appeal and in: the High Court. They wif humbly 
advise His Majesty accordingly. 

Solicitors for appellant : G. & W. Webb. S £3 

os Appeal allowed,: . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


_ PRESENT:—SIR WILLIAM AYLING, OFFICIATING CHIEF 
JUSTICE AND MR, JUSTICE ODGERS, 


Chinnappa Pillai and another ©... Appellants * (Defen- 
ý dants 1 and 6). 
v. | oe ie 


Kailasam Pillai late a minor but now 

declared a major vide-order dated 28th 

April 1921 on C. M. P. No, ¿535 of 
1921 and others ©... Respondents (Plain- 
tiff and defendants 


2 10 5 and 7.) 

. Wills-Implied revocation—Testator disposing of properly differenti) in the 
later will—Intention sole gurde—Later will noi providing for the whole subject 
matter of the first will, immaterial—Legactes for the same objecis in both the 
wills, tf laken cumulatively exceeding the value of the estate, later will revokes 
the former. 5 

Where a testator has died leaving two wills and an intention can be gathered 
from the terms of the later will to dispose of his property ina mannes different 
from the dispositions in the former will, the eatlier will stands revoked. The ın- 
tention is to be the guide and it does not matter if the second will does not provide 
for the whole subject matter of the first, will. 

' Williams on Executors 10th Edition Vol. I page 119. In the Goods of nee 
and Lemages V. Goodban (2) and Dempsey v. Lawson (3) followed. 

Where legacies are provided to the same persous in both the wills and if they 
are taken toee cumalutive they would amount to more than the total value of the 
estate of the testator, revocation of the prior will, will be implied frome the terms 
of the later will Chichester v. Quartrofages (4) and in the Estate of Bryan (5) 
followed. ° 


The followingeare the material portions of the documents. 


considered by their Lordships. 3 ° 

Ex. A:—(Wilb dated 2—1—1914) As the °wills previously executed by 
me have not been brought into force, all tbe dispositions mentioned herein 
shall be operative after my life-time. Rs. 21%504 1s the amount of outstand- 
ings due tome as detailed im tke schedule annexed hereto. Out of this 
sum of Rs. 5,000, (five thousand) for gildmg the silver mancham which I 
have made and presented for the Goddess in the Nataraja Temple at 
Chidambaram ; Rs. 500 (five hundred) to ounger brother’s som Sadasivam ; 
1,000: (one thousand) for feeding, presenting {fruits and cloths to strangers and per- 
forming Gutupodja in connection with my burial and funeral ceremonies , this 
shall be given to both of my younger brothers and spent by them ; Rs. 6,000 for 
maintenance to ilasam, son of Valliammai, aged 13 and who is brought up by 
me from his childhood , this sum of Rupees five thousand shall be lent on interest 
by the Willdar (executor) as he like? till his minority” ceases and out of the income 


L BR&D 163. p | 2 L.R 1P.D. 57 at p. 62 
3. 2P,Q. 98 at page 105. 4, (1896) P. 186 at page 189. 

; 6. (1907) P.125.% 

e À. A.O No 308 of 1919. as ; ' ° 31—8—1921, ° 
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expenses, in connection with his education and messing shall be paid for every 
year tə his mother. He shall be frequently supervised and after he ceases to bea 
minor the aforesaid sum of rupees five thousand shall be paid lo him amd receipt 
taken from him, 

My wife Sitha1 Ammal and my juniot maternal aunt (?) °Ammakkutt! Achi 


_ Shall each be paid Rs. 120 every year for thelr maintenauce out of the interest on 


Rs. 3,000 and altar their life-time, the money shall be utilised for any charity 
specified by fem. My wife shall, during her lifo-time bave the right only to enjoy 
my ancestral house with all privileges. With the balance of Rs. 5,500, five thou. 
sand five hundred, the executor shall according to his will and pleasure arrange to 
cOnduct a permanent charity in my mame iu Chidambar Nataraja temple; the 
manai to the north of Theradı Pillaiafkoil at Chidambaram which I have been 
enjoying for about 25 years by leasing out taking cowle deed and paying Muncipal 
taxe&c.. sHalPbe in your possession and custody on behalf of minor Katlasam_and 
shall be delivered*possession of to him by you after he ceases to bea minor, the 
said mangi including garden shall be enjoyed by Kailasam with all mghts and with 
powers to make alienations by way of sale, &c., should the executor fail to carry 
out (the instructions) as detailed above, every individual wentioned herein shall 
obtain relief by means of civil suits. Besides the Wills executed by me prior to 
this, I have given herewith, notes and hypothcation deeds mentioned 1n the sche- 
dule and details &bout the outstandiuvgs duc to me, (Sd.) 

Ex. A (1):—(Will dated 24—1—1913.) AsJ feel weak olten and as the 
wills previously writen by me are not operative, tbis will containing 
the following dispositions shall come into force alter my life time . . . The 
said Ramaswami Chettiar Avergal shall under the right ot this will; 
with all rights collect either amicably or through Court all the amounts due to me 
under pronotes and hypothecation deeds; out of the amounts collected by yon, you 
shall reserve Rs. 5,000 til! minor Kailasam Pillai, son of Vall ammai, daughter of 
Jaffna Ramu Pillai, who 1s brought up by me, attains majority and pay the same 
to him afterwatds. Until be ceases to be a minor the interest on the §aid sum of 
Rupees five thousand shall be paid every year to Valliammat Ammal guardian and 
mother of the minor aad receipts taken from her. A sum‘oaf Rb, 500 shall be paid 
for both the said Valliammai and her minor daughter and receipt iaken, As my, 
wife Seethai Ammal bas no issue male or female, a sum gf Rs. 120 shall be paid 
for her every year for her maintenance aud the receipt taken from her. A sum of 
Rs. 120, one hundred antl twenty shall be paid every year to my „Junior maternal 
aunt Senlanangudi Ammakutti for her maintenance in the same way as I have been 
paying hitherto and receipt taken from het. The Willdar (executor) shail accor- 
ding to his wiiland pleasure spend upto an eatemt of Ks, 2,000 (two thousand) 
towards my burial and funeral expenses aud towards Pavadai (Naivedyam) to be 
offered daily for ten days ın front of Chidambaram Natarayar ; out of the balance 
amount, the executor shall conduct Abishekam and Nivedaham for Dakshinamurthy 
and Subramaniar in Chidambaram Ngtarajar temple Sannadhi which I had bees 
conducting and which have since ceased and he shall also arrange for the offering 
of Kulatballi in the Sannidi, the Sugar Pongal and the performance of Archana to 
the Moolastana.o Goddess on every Friday, and the evening Abishekam, Nevidanam 
kc., to Karpoora Pillaiar without aay omission 

My wife sball during her,life time occupy with all rights, “tbe house facing 
south situate in Komanao’i Street, Manuargudi, which I got under the partitida, 
and have bean enjoying; and after.he: death, Muthayyan, ‘son of my brotber Thillal- 
nayakam Pillai shall enySy the same with all rights. If the executor does not 
carry out the dispositions heggin the persons wientioed in the will,” shall realise 
(fheir dues) through | Court Mfnor Kailas'm on his attaining majority may ewe 
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ihe sum of ‘Rupees five thousand referred lo in the lst page, For tbe education 
and Maintenance of the minor, interest shall be paid every year to his ghardian 
and mother Valliammai. Out of the balance left after deducting the amounts spent 
as stated above, the executor shall conduct any charity he likes; he shall also 
arrange for the proper conduct of charities after his life time. The flower garden 
belonging to me and situate in Theradi Pillaiar Koil Street at Chidambatam shal] 
also be used for charity. All the dispositions herein have been *mage by me with 
good heart while I amlin a sound state of mind in order that I may attain salvation 
as I have no male issue. If any one either obstructs these arrangements or with 
evil intention causes hindrance, or spo‘ls these through the Court or through the 
Sircar, the sin of killing'a black cow shall fgtlon his head. If, with the sum of 
Rs. 6,000 referred to in the Varthamanam letter given by Chinna Pannai Vadivelu 
Pillai, Tiruppani work of Kailasa Natharkoil be not finished within the period of 3 
years as mentioned therein and Kumbabishekam not performed, the executor shall 
collect the amount under the terms of the Varthmanam and vtilise the same in any 
manner he likes for Nataraja temple. As atrne copy of tbis written én my own 
hand has been sent to the executor Ramaswami Chettiar Avergal,I have given 
this to Valliammai in order that she (Valliammai) and ‘ber minor (son) Kaijlasam 
may get their dues and in order that my will may be bronght into force in public. 
This shall come-into force after my life time . 

Appeal against the decree of the District Gbnr of South 
Arcot, dated the 31st March 1919 ın yee. Suit No. 13 of 
1919. 

A Krishnaswami Atyar and K. Balasubramania Atyar for 


appellants. 
T. R. Ramachandra Aiyar. S. Muthiah Mudaliar, A. Surya- 
narayana, T. Muthia Pillai and K. Sankara Rayar for the 


respondents. 
The Court delivered the following 


Judgment :—Ih this appeal two alleged testamentary papers 
of one Venkatachalam Pillai, deceased, whg died on 26-8-14 
are in question. They are dated respectively 24-1-13 and 
2-1-14 and are marked,as Exs., Al afd A. The latter is pro- 
pounded by a minor Kailasarh Pillai, son of :Venkatachelam by 
a concivbine of his, Velliammai, by name. This Kailasam 
Pillai applied to the District Court of South Arcot for leave to 
prove A and for the issue to him of Letters of Administration 
with ‘this will annexed. ' Al, the alleged earlier will, is pro- 
pounded by respondents No. 3 and 4 who are two’ of the three 
sons of Thillatnayagam Pillai brother of the testator, who was 
adopted into another, family. The earned Disrict Judge found 
for the genuineness of both these papers, A and Al. and admit- 
ted them both to probate. He, also found that the earlier will 
wae not revoked by the later. Letters of Administration were” 


Chinnappa 
Pillar 
De 
Kailasam 
Pillar. 


Chinnappa 
Pillai ` 
v 
Kailasam 
Pillai. ` 


v 


664 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XL] 


granted jointly to the widow of deceased (Respondent No. 2) 
and respondents Nos. 3 and 4. < : 

Three questions are raised on this appeal. 

1. The genuineness of the wills. 

2, The evocation of the earlier by the later, 

3, Inferential intention to revoke. 

As to the first point, Mr, A. Krishnaswami Iyer for the 
appellants, the divided brother ef the testator and his son, 
frankly stated that he could not say the wills were forgeries, i. ¢., 
were not in the handwriting of the testator. We think it suffi- 
cient to say that we are satisfied from the evidence that the 
wills Æ (1) and A are in the handwriting of the testator. We 
were then asked to refuse Letters of Administration on the 
ground that the history of the custody of these documents was 
not satisfactary and was not such as to remove all doubt asto 
their genuineness, The story of the concubine, who is the only 
witness ‘who saw, the testator write and sign the wills, is that the 
two wills were given to her. After the death she put them into 
a box and gave them to her servant from whom 5th respondent 
took the wills. 5th respondent is the third of the sons of 
Thillainayagam Pillai mentioned above. There is evidence 
that after cremation the 3rd and Sth defendants „and one 
Vadivelų Pillai (P. W. 2) and Monigar Ratnam Pillai {P. W. 4) 


_ met and opened the box and took out the wills and read them; 


The wills were actually produced*by Vadivelu Pillai in the 
court of the District Munsif of Mannargudifn O. S.-No. 47 of 
1915 filed by Vallitammgi to recover these wills and other docu- 
ments. On the other hand the tst respondent’s (1st appellant 
here) account is that deceased gave him a box containing 
mortgage and other documents *and "that when the testator 
died there was no box by his side as described by the plaintiff’ S 
witnesses. The District Judge who has examined the evidence 
with care has come to the conclusion that the account given by 
Ist appellant cannot be accepted and a., further- examination of 
the evi’ nce does not lead us to a different, conclusion. We 
therefore agree with the. District Judge that ther is no reason 
why these paper writings, A and'A1, should not be received? as 
the testamentary pgpers of the deceased. 

The third point was not argued and we are not prepared to 
“say that inferential intention to revoke: i ĉu any conclusjve 
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evidence of such intention derived from evidence of surrounding 
circumstances - apart altogether from any inference to be deri- 
‘ved from the provisions in the documents themselves, is in any 
way established, If there is in fact an intention to revoke the 
earlier will by the latter it must be’ gathered from inferences 
drawn from the documents themselves. ° 


` This leads us to the second point which was argued at 
length before us. A somewhat detailed examination of the 
two wills will be necessary. The earlier one, (A 1) wasin 
favour of Ramasami Chetty the executor-who renounçed, It 
begins “ As I feel weak often and as the wills prewously written 
by me are not operative,’ this will containing the followjng dis- 
positions shall come into force after my life time.” The testator 
sets out a list of property owing or belonging to him and aggre- 
gating Rs. 18012/-. He leaves Rs. 5,000/- to Kailasam Pillai, 
and the interest to his mother as his guardiatl during his 
minority, Rs, 500- to Valli Ammal and her daughter, Rs, 120- 
each: annually to his wife and aunt and Rs. 2,000-for his fun- 
erals and for Neivedyam. Out of the balance the executor is 
to perform abishekam, Neivedyam and Kulathali. To the 
wife is further given the house in Mannarkudi for life, remainder 
to Mottayan (3rd respondent). Out of the balance the exe- 
cutor-is t conduct any charity he likes. The flower garden at 
Chidambaram is left to charity. Thé Rs, 5,000-due on° Vartha- 
manam by Vadivelu Pillai „is to be recovered and used for 
Nataraja temple if {he Tiruppany.work done by Vadivelu is not 
done in 3 years Ex. (G.) The testator adds that a copy of the 
will has been sent to the executer.’ This is denied by 
Mr. Ramaswamy oy ina letter to fhe vakil for Valliammai 
(Ex. E.) 


The later will (Ex. A.) is also “executed in favour of 
Ramaswami chetty’ and begins “As the wills previously exe- 
cuted by me have not been brought into force, all the disposi- 
tions mentioned herein shall be operative after my lifetime”. 


Rs, 21, 504 is said. to be the amount of outstandings ine 
to the isori as detailed n the schedule, There is no sche- 
dule to the paper. .This will begins with four new legacies; 
viz, Re.'5,000- for’ gilding the silver mapcham in Nataraja 
temple ; Rs. 1,000, to Mottayan ; Rs. 5Q0, .to Sundaramurthy 
Sau respondent) and Rs, 5,000 tọ Sadasivam (6th respondent): 


R—84 ə 
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The legacy of Rs. 5000 to Kailasam, interest to be gaid to his 
mother during minority appears also in the will. The legacy, 
of Rs. 500,- to Vallammai and her daughter is omitted ; 
probably because in the interval between the two wills the tes- 
tator had endorsed 17 pronetes in favour of the former, The 
legacies ta hig wife and aunt are the same but they are specified 
as to be derived from the interest on Rs, 3,000,- which after 
their lives is to be devoted to “any charity.” The amount of 
Rs. 2,000 for funerals etc., isgreduced to Rs. 1,000- and there 
is no disposition of the balance as in A I. As for the disposition 
of the house in this will the wife is to have ‘during her life-time 
the right only to enjoy my ancestral house’. There is no dis- 
positiorf of the property after this life-estate and there is there- 
fore an intestacy as to this. 


Further, out of the balance the executor is directed to con- 
duct a pernfanent charity in Nataraja temple. A certain 
manai is given to the executor, on majority to Kailasam with 
the garden—presumably the flower garden given to charity in 
the former will. . There is no mention of the amount due on 
Varthamanam. 

Thus the resemblances between the bequests in the two 
wills amount to this: r 

'(i) The legacy of Rs. 5, 000 to Kailasam is the esame in 
both, ° 


(i1) The legacies of Rs. 120,‘ to the wife and aunt are the 
same, with this difference that they are direeted to be paid out 
of interest on Rg. 3, 000, in the later will, and capital 1s 
bequeathed after their lives, 7 

(iii) The bequest of the house to the widow for life appears 
in both. On this state of facts what is the law :— 

Williams on Executors, 10th Edition, Vol. l page 119 
approved in many cases and also by Sir J. Hannen in Zn the 
Goods of Petchell 1 says, “ But the mere fact of making a sub- 
sequent testamentary paper does not work a total revocation 
of a prior one, unless the latter expressly or in effect revoke the 


former, or the two be incapable of standing together ; for, 


though it be a maxim, as Swinburne says above, that ‘nô man 
can die with two testaments’ , yet any number of instruments, 
whatever be their relative date, or in whatever form they may., 


1. L. R.8?Pe& D. 135, 8, 
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be (so as they be all clearly Eanna may be admitted to Ghianuppa 
. probate as together containing the last will of the deceased,” Dri 
Further, Lord Penzance in Lemage v. Goodban 1 said ‘Now erste 


it was argued that in the case of more than One testamentary 
paper, each professing in form to Be the last will of the deceas- 
ed, it is necessary for the court, before concludirtg that they 
together constitute the will, to be satisfied that the testator in- 
tended them to operate Drake as such, In one sense this is 
true, for ihe intention ofthe testator in the matter is the sole 
guide and control. But the ‘intention’ to be sought and dis- 
covered, relates to the disposition of the testator’é property and a 
not to the form of his will. What dispositions did he intend ? 
—not which, or what number, of papers did he desire or ex- 
pect to be admitted to probate—is the true question,” 

So Dempsey v. Lawson 2 per Sir, J. Hannen. “Tf it can be 
collected from the words of the testator in the later instrument 
that it was his intention to dispose of his property in a different 
‘manner to that in which he disposed of it by the earlier docu- 
ment, the earlier document will be revoked, and this, although 
in some particulars the later will does not completely cover the 
whole subject-matter of the earlier. This is what was decided 
in Plenty v. West’ (I Roberts Eccl. 254.) 

Therefore if we can collect from the terms of the later 
will an intention to dispose of his property in a” different 
manner from the former will, the earlier stænds revoked. The 
intention is to be ethe guide and the case last cited shows that 

-it does not matter if the second will does ,not provide for the 
whole subject-matter of the first, e. &, the intestacy as to the 
house referred to above. Now, there eis here no express clause 
of revocation. What do the words.‘ as the wills previously exe- 
cuted, by me-have not been brought into force” mean ? A very 
similar clause appears in A. L Before answering this question 
we may pause for a moment to consider the arguments of Mr, 
A. Krishnaswami Iyer that if the testator intended all his prior 
wills to be valid, no administration ought to go on any one 
paper, There is no evidence as to what happened to his prior 
wolls+—they may have been destroyed.* The concubine gives 
evidence that these-two wills were given to her. She does not 
speak to others. If certainly looks as if A I*was not intended to 


ssa tS 
ag 2. (1865) L? R. 1 Pro & D. 57 at 62. 38. (1877) 2 P. D. ‘at 98 page 105. 
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be destroyed by the testator. .We must proceed on the state of 
things left by the testator so far as we have them in evidence. , 
To return to the words qdoted above. They may mean merely 
“as a will only operates on death and I have not yet died, my 
wills have as yet had no opération.” On the other hand, they 
may mean@‘As I. have not died since I.made the previous will, 
and consequently they have had no effect, they are to have 
none but the dispositions I now make are to be operative.” If 
the latter is the proper meaning, which appeals to us, in our 
opinion they point very strongly to an implied revocation in 
wotds, However, itis not necessary to stand on this ground 
alone, „The resemblances in the two wills have already been 
pointed ‘out, It could hardly have been the intention of the 
testator that the legacies to Kailasam should be cumulative. The 
same applies to-the’ legacies to the widow and aunt, and the 
repetition of the disposition of the life-estate in the house to 
the widow has no meaning or legal effect. As Sir F. Jeune. P. 
said in Chichester v. Quartrefages 1 “ It appears to me that he 
(testator) never could have intended that the codicils should 
stand together, for the purpose only of doubling such legacies as 
a court of construction might hold to be cumulative’ In In the 
Estate of Ann Faith Bryan? it was held that revocation 
must be implied from the terms of the last documerft as the 
funeral aad testamentary expenses were provided for twice over 
(as in the case befere us) and it was very doubtful if the lega- 
cies could possibly be held to be cumulative when: they would 
amount to more than the value of the estate. , The case in. 
Dempsey v. Lawson «was quoted with appfoval. Here, 
the legacies to Kailasam if cumulative together with funeral 
expenses and legacies to the widow and dunt as those to the new 
legatees in Exh, A would amount to over Rs. 30,0,,0, considera- 
bly over the total value of the estate. Again, it cannot ‘be said 
that there is nothing inconsigtent between the terms of the two 
wills : the resemblances show that if these are to be read to- 
gether and taken as cumulative they cannot be satisfied in full 
from the estate. The dispositions as to- the balance and the 
flower garden are cleatly inconsisteyt with each other. Though 
the court of appeal has held that the court ‘will endeavour so to 


1, (1895) P. 186 at 189 $ © "" 2 (1907) P 125, 
2 - © 8, (1877) 2P. D 98, ° 
a e e (E 


. PART XXIL] THE MADRAS LAW JOURNAL REPORTS, ‘669 


read the words as to support the’ admissibility of both dpcu- 
ments to probate’ Townsend v. Moore 1 it seems to us impossi- 
ble here to do so, and moreover the words first used in the will 
and discussed above and the whole tenor of the second will seem 
to us to imply that the intention of the testator wgs that only 
the later will should be operative and the prior will should be 
revoked. To this extent we allow the appeal. No argument has 
been addressed to us to show that the learned District Judge 


was wrong in the order he made ‘respecting to whom the- 


Letters of Administration should be issued. We therefore, direct 
Letters of Administration to issue with the secord will only 
dated 2—1—14 annexed to 2nd, 3rd and 4th defendants on 
their executing the necessary security bonds within 6 weeks 
from this date. We think that plaintiff’s costs should be paid by 
ist defendant. There will be no other order as to costs, 


C. A. S. Appeal allowed in Pari. 


PRIVY COUNCIL. 
PRESENT :—LOỌORD ATKINSON, LORD PHILLIMORE AND SIR 


JOHN EDGE: 


Suriesetti Butchyya and another 
h v. 
Raja Parthasarathy Appa Row and another . Respondents- 


Madras Estates Land Act, 1908—S 6, Sub-Sectrons (1) and (6)—Occu pying 
and oulltvating tenants—Middlemeg —Permanent right of” occupancy—Right to 
—lIjaradars and farmers of renl—Meaning—Rights of. 

The appellants were fessees of certain lanka lands in an eglate under leases 
granted to them, before the Madras Estates Land Act, 1908, came into opera- 
tion, by virtue of their baving been the highest bidders at an auction held in 
respect of the said lands. The practice in the estate with reference to the said 
lands was that when a lease wae about to expire, or had but recently expired, an 
auction was held and a new lease granfed to the highest bidder, whether he was 
the old lessee or not, there being thus no comtinuity of occupation, and the out- 
going lessee having no eprivilege or advantage The lease in favour of the 
appellants contemplated the cultivation of theJand and the raising of crops upon 
it by ryots, and contamed no clause prohibiting sub-letting. It was also found 
that the appellants dealt with the lande demised as middlemen, sub-lettiag them to 
tenants who held them subject to a rent payable to their immediate landlords, 
occupied them and cultivated them Ina suit by the appellants for the issue of 
pattas in respect of fhe lands leased to them under S. 53 of the Estates Land Act, 
held,ethatthey had not acquired a perfnanent right of Occupancy under, and were 
not ryots within the meaning of S, 6, sub-S, (1) of the Act, being merely middlemen. 

Quaere whether, if thé appellants had only sublet to occupying and cultivating 


.-» Appellants. 


sub-teaants a substantial portion of their lauds, they would have, been altogether 
—_— std ese e 


ee 
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p, C. disentitled to the relief they sought, or would only have been entitled to that relief 
to in telation to the portion of the demised lands which they had not sublet. 
Sariesett! The object of the Act was to improve the condition and confer new rights add 
Butchayy privileges, especially upon the occupy'ng cultivators of ryoti Jand. It would be 


Raja oaie quite opposed to its policy to confer on middlemen who sublet to occupying and 

garathy cultivating tenants, rights and privileges at all resembling those conferred on 
Appa Row. occupying qultivators. 

The words ‘‘ijaradac and farmer of rent” in sub-S. (6} of S, 6 of the Act ar? 

not synonymous. If ijaradars and farmers of rent are ryots at all, they are non- 

occupying ryot3, and cannot be converted into ryots witha permanent right of 


. Occupancy. B 
On appeal from the High Court at Madras, 
° * Congolidated Appeal (No. 58 of 1919) froma judgment 


and two decrees (April 14, 1916) of the High Court, affirming 
two decrees of the District Judge of Kistna at Masulipatam 
(April 25, 1913) affirming decrees of the Deputy Collector, 
Ellore, made in summary suits. 
: Narasimham, tor the appellants, 
Sir George Lowndes, K. C. and Parikh, for the respondents. 
Degruyther, K. C. and Kenworthy Brown, for the respon- 
dents in the connected appeal. | 
The judgment of their Lordships was delivered 11th July, 
1921, by 
Lord Lord Atkinson. This is a consolidated appeal against two 
Atkinson. decrees, both dated April 14, 191c, of the High Cour of Judica- 
ture at Madras, affirming two decrees, both dated March 30, 
1914, of the Court of the District Judge of Kistna at Masuli- 
patam, which affirmed two decrees, both dated April 25, 1913, 
of the Court of the Deputy Collector, Kistna District, Ellore, 
made in Summary Suits No. 376 and No. 377 ef 1912. 


Though the partie? in each of these suits, as well as the 
property affected, are different, tite questions raised for decision 
in both appeals are practically identical, so that the decision 
made in one disposes of the other. l 


“a 


In the first suit the first defendant who had been appointed 
receiver by the Court in a suit dealing with the estate of the 
Zamindar upon which the lanka land, the subject of the suit, 
are situated, by a lease bearing date March 3, 1908, demised 
to the two plaintiffs (the appellants in this appeal) and té the 
deceased husband of the second of the. two defendants (the 

*. respondents in the appeal) a considerable tract of lanka land, 
e ` over 100 acres in extent, for a term, of three years from March 
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31,1908, reserving thereout a cist or rent of Rs. 2,420 per 
annum, ` 

‘Some of the provisions of this lease demand consideration. 
It contains a recital that, in an auction held by the lessors or 
on whose behalf, of course, the réteiver acted, the lease had 
been. made. The practice prevailing on this estate ir? reference 
to such lands as were demised was proved to be this : that when 
a lease was about to expire, cr had but recently expired, an 


auction was held. Those who desered to become lessees cf the. 


land previously demised, bid at this auction, and the new lease 
was granted to the highest bidder, whether he,was ‘the did 
lessee or another. There was thus no custom of continuity of 
occupation. The outgoing lessee had no privilege or advan- 
tage. It is further recited that as the lessees had executed a 
muchalka in favour of the lessors agreeing to cultivate the said 
lanka lands under the conditions set forth in the lease, the 
lessors had “written and given their patta”. One of these 


conditions was that as regards planting seeds, turfs, grass, etc., 


and enlarging the extent of land, the lessees were to regard all 
the orders the lessors had issued or might issue. Another condi- 
tion was that the lessees were to continue to cultivate only 110 
acres and 85 cents. A third, that if the Government should 
during the lease take any of the demised lands for conservance 
works or any other purpose, the lessees would get a remission 
for that land of only the average cist that might accrue with 
reference to the ijara cist. That in the event of the Govern- 
ment taking lands With crops upon them the lessees might 
receive compensation from the Gowernment for loss of 
profits, but would not be given any compensation out 
of the estate funds fo» such crops. A fourth condition, 
that if within the term silts should be forméd and loss 
be caused by erosion, the lessees must bear the loss and 
pay the whole cist, etc., every year, and that they were not 


_to apply for remission on any ground whatever, Again, the 


lessees were to bind themselves to all the steps the lessors 
might take against them under the Madras Rent Recovery * Act 
(VIII of 1865) ig regard to the collection of arrears. These are 
distress; sale or: eviction, Another condition was that the 
lessees were not to transfer their 1jara rights to others without 


the lessors’ cdnsent, and again, another, that neither the lessees 


nor ethe ryot wha cultivatesi#, northe merchant who purchases 
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it, nor anybodyelse, shall take the tobacco and other pe a 
raised on the ijara lanka to other places than the ijara lanka. | . 

It is clear from this provision that the parties contemplated 
the cultivation of the land and the raising of crops upon it by 
ryots, No clause prohibitifig sub-letting is to be found in the 
lease.  ® l 

It ıs further stipulated that at the conclusion of the term 
the lanka lands leased areto be dealt with according to the 


‘pleasure of the estate authorities without obtaining any release 


from the lessees, and that at the conclusion of the term, though 
it ends by Jume 30 fasli 1319, the lessees are to give up the 
lanka lgnd without leaving on it any produce whatever belong- 
ing to them by the end of May of that fasli for the ‘convenient 
transaction of business. Provisions so’ elaborate as these: ‘are 
scarcely such as one would expect to find in. the contract of 
tenancy of an ordinary ryot. 

The appellants contend that by the provisions of certain 
clauses of the Madras Estates Act of 1908, this contract of ten- 
ancy is entirely superseded; that they are relieved from the 
Gbligatiéns imposed on them by many of the covenants of their 
lease; that their tenure is changed, their occupancy continued, 
and their rent made subject to revision. If that be so, as they 
contend it is, then the burden rests upon them of cléarly esta- 
blishing that those clauses apply to their case. The obligation 
of proving the negative proposition, that these clauses do not 
apply to their case, does not rest upon the lessor.’ 

On December 30, 1909, a notice was, on behalf of the 
lessors, served upon the lessees informing them ¢hat as the term 
of three years ijara of the lanka lands which they held from 
the lessors would expire by this fasli 1319, and as they were 
bound to quit the lands at the end of May, 1910, “according to 
the contract of their registered muchalika, they were required LO 


remove by that date their tings, etc., that were on the sac 


lanka lands and to vacate the same.’ 

To this notice the lessees, on April 18, 1910, sent a reply 
io the effect that they were cultivating the elands as ryots 
when the Madras Estates Act, 1908, came into ‘force ; that they 
thereby acquired under'S, 6 oi that ‘statate Sani occu- 


pancy rights in thé said lanka lands and would not yacate them ; 


. and, further,ethat they possessed the right to obtain patta of the 


‘said lands; and that if patta shoul® not be granted- te them 
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they would. take legal proceedings.. Accordingly. the appellants, 
in purgnance.of this intimation of their intention, instituted on 
March J4, 1311, against. the respondents, the suit out of which 
this appeal has arisen, praying the. Court to determine what 
was a fair and equitable rent for th@ holding so leased to them, 
and, further, to make. a decree directing. the respomdents to 


. grant to them a patta in the form prescribed of their said lands 


on. proper: terms and to pay their.costs. 


In the judgment of Napier, Je, who aoe the: Judg- l 


ment of the High Court of. Madras, the following passage is to 
be found : “It is. admitted that the lessees did not, cultivate the 
lands themselves, .but sub-leased them to cultivating tenants, k 
From the judgment.of.the Deputy Collector it: clearly appears 
thatit was proved before him. by ‘the witnesses examined 
on behalf both of.the appellants‘and the respondents that the 
appellants had sublet, at all events, a considerable portion 
of the demised lands to sub-tenants who cultivated them 
personally, „paying rent therefor. In the judgment * of the 
Judge of the District Court is to be found the following 
passage . “ Much stress has been laid upon the fact that 
there were no tenants on the lands when leased to the plain- 
tiffs. 1 do not see that this alters the case in the least, if the 
lands were leased to them under ijara tenure as I have held 
they were, It is in evidence the plaintiffs did not cultivate the 
lands at all themselves, but let them out to cultivating tenants, 
Even if ‘they had cultivated some of the lands themselves, I do 
not think it would have altered the position as the ijara tenure 
was clearly understood between the parties when it was cnvered 
upon,” 

The oe enttact from the Denn of Napier, J. cannot, 
in their Lordships’ view, be treated as merely a, restatement in 
wider fanguage of the conclusion, at which the District Judge 
had. arrived, It may well be that before the High ‘Court the 
advocate who appeared for the present appellants, feeling it 
hopeless, owing to the evidence that had been given, and to the 
judicial opinions which had’ been pronounced, to contest the 
point further, made the adimission set forth by Napier, J. ‘ The 
passage from the judgment of Napier, J. should, in their Lord- 
ships’ view, be takeft in its, ordinary ' meaning, from’ which: it 
follows that the appellants dealt with the landg demised- as 


middlemen, subletting they to tenants who held: their holdings’ 
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subject to. a rent payable‘to their, immediate ‘landlords; :occu-' © 
pied them and cultivated them, The lessees claim to: ‘have: a 


rent fixed for all the land demised to them by their leases, and 
to have a patta granted.to them of all these'lands?. Their ‘Lord- 
ships’ have not to determine ifthe statement: of: Napier J. be 
accepted @ecording toits ordinary meaning, whether, ‘if the. 
appellants -had-only sublet to’ occupying and. ‘cultivating sub- 
tenants a substantial portion of their-lands, they- would be:alto- 


. gether disentitled:to the: relief they seek, or,. would: only be 


entitled to thatirelief' in relation to’ the portionof the demised 
latids which. they had no sublet, especially: as this question was 
not raised or ‘argued: before: their Lordships.on the. hearing of; 
this appeal. A decision on either of them is,not-called for in 
this ‘appeal, and their Lordships must_not. be taken to have, 


formed, mutch less to have expressed, any opinion upon them. 

It appears to their Lorilships to be plain, froin’ the “provi- 
sion of he first’seven chapters’ of this statute’ of ‘1908; if: not 
indeed from the whole of it, ‘that the object of the Act was to 
improve the’ condition, and confer ‘new rights and piivileges 
especially upon the occtipying cultivators ‘of ryoti land: such 
as these lands admittedly’ were. Et would be’ quite Gpposed’ to 
its policy to confer on’ iniddle men who sublet ‘to occupying 
and cultivating tenants, rights and privileges’ at all’ rgsuinbling 
those conferred on occupying cultivators, and, utdeed, would 
result in depriving the latter class’ of the behefits iritendéd to'be 
conferred upon them. It icould hardly ba suggested that ‘it 
was the object of the statute tò bring about such’ aresult as this, 
that the middleman could compel his ladlord ta “grant him a 
patta at a rent to be fixed by a Court and the middleman’s'oc- 
cupying arid cultivating ‘$ub-tenahts '‘shduld in their turn be 
able to compel their immediate ' fandlord, the ` middleman’ to 
grant to theri pattas of their holdings at rénts’ to'be ‘similarly 
fixed, and ‘this, though the aniddleman’ was an absentee’ who 
never evenlvisited his estate. | ee a 7 

By S. 50 of the Act, sub-s, 1, the’ class of persons -is’ des- 
cribedżo whom the provisions of ch.4 are to apply., By sib- 
s, 2 of that section, "it is’ providet that a,person'of that chass 


rn aae 
' P 


shall be entitled to have granted to him‘a patta for any cutrent 


1 


revenue, ‚Turning back to sub-s. 1 to find the description’ of 


= ee r . s'et z i è f et 
‘the class to whom the, right 1s given aM is tO be,-composed of 
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ryots: with a permanent right of, OCCUPANCY; and. also ryots hold- 
ing old waste lands under. a landlord otherwise than.untler, a 
lease in writing. =»! jc. tee 

It iss obvious the-lessees in this case‘are not members of 
.this:latter‘section of the class. It es equally clear that they 
are not members of the first section of the class. “They are uot 
ryots with a permanen right of Seer auSy. It is to be observ- 
ed'the word is “oecupancy’’ not’ “possession, An owner may in 


one sense be in possession of his gstate by the receipt of rent. 


from the tenants of that estate, but not occupancy. 


S. 51 prescribed what the patta 1s to costain, ‘and by 
sub-S. 2 of that section itis enacted.that any stipulation in 
restraint'of cultivation or of harvesting by a ryot, or the giving 
up possession of his land by an occupying ryot at any specified 
time, is to be void and of no effect. A provision which in itself 
seems to suggest that the ryot, to be entitled to shave a patta 
eraulee to him, has to be a cultivator of his holding.. 


' §.'6, sub-S. 1) defines the persons'who- are to be entitled 
to acquire the seem arent right of occupancy in holdings. This 
definition qualifies the first section of the’ class mentioned in 
S. 50 as:being entitled to apply- for a patta.. They are those 
who were ‘ryots at the passing of the Act, and then in possession, 
or thereafter admitted’ by a landowner. to possession of ryoti 
‘land not being waste land situate on the landlord's estate, It is 
this permanent right of ocoupancy which efititles the ryot to 
-apply for the pattae S. 46 prescribes the mode by , which a non- 
occupying ryot may. acquire a permanent right.of occupancy, of 
his dand, but cases falling.within S. ĉ&, Sub. Ss. 4 and, 5, are 
-expressly excluded. In the view of thegr ‘Lordships the words 
‘“Gjaradar and farmer of rent’ n occurring in this sub-section are 
not synonymous. They denote two classes.of ,persons, They 
are. not, defined in the definition clause., If. jjaradars and 
farmers of rent are ryots‘at all theyeare,: as appears from S. 46, 
non-Occupying ryots, and canno: be-converted into ryots with 
a permanent right of occupancy. ; l 

For these $everal reasons their Lordships' are si opinion 
that the appellants, do’ not-bzlong to “the class of persons 
entitled to the kind öf relief they seek to obtain, that the.judg- 
ments appealed from were ‘right and should be affirmed, and 


this appeal be dismsised ; 
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„and decree of the High Court (January 22, 
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Majesty iiei. The appellants must in both appeals 
pay the respondents’ separate costs. ' eS 
Solicitor for appellants: H. S. L. Polak. pi gs 
“Solicitors es oa E..Dalgado.; Douglas Grant. 
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C Hindu Law — Succession — Bandhus — Preference among atma , bandhus— 
Moternal uncle—Father’s sister's grandson, i iy 
‘Under the Muakshara Law, the maternal uncle eed: 10 peiden i a 
son of the paternal aunt's On. Though borih the claimaues are atma bandhus the 
maternal utcle is proferablė by reago! of ibe f ict tiat be andthe ‘deceased were 
sapindag to each otlier and ‘also because he is the wearer in degree. Aluthnswami 
v. Muthukumaraswam L. approved. Suudarammal v. Rangaswadm MuGRIEE 2, 
Biluswams Pandilhur v. Nat uyan Rao 3. disapproved. ` 


On appeal from the High Court at Madras. 


i i t} 


Consolidated Appeals (No. 143 of 1916). TR a ao 
1Y 15) Teversing a 
decree of the Subordinate Judge of Tinnevelly,. 
Dube and’ Hazra for the appellant. ‘he P did 
not appear. ` + ! 
' The judgment of their Lordships was® delivered uly 7th 
1921) by Mr. Ameer Ali, The two actions which have given rise 
to the present consolidated appeal relate to the in heritance of 


i -a as t 


"one Sankaramurthi Mudaliar, a Hindu inhabitant of the Tinne- 
‘velly District in the Madras Presidency, subject to ‘the law of tHe 


Mitakshara as recognized in the Dravida Country. The: question 
for determination is: of considerable importance and their 
Lordships cannot help regretting that, owing to the: non- 
appearance of the respondents, it ‘has been heard.ex parte. 
Sankaramurthi died in 19J0 without ,leaving-any male issue or 
a widow. Consequently, on his death his mother, . Vedammal, 
who was alive at the lime, succeeded to his estate. She theld 
the, property until her.own demise in 19 16, | hereupon. the, two 
Tage A a ee ee 


t ee 
‘1. (1892) le L. R: P 23, 30 2, (1894) I L Re f8 Mad. 193; 
: (1897) I. L. R. 20 Mau. 242, , ae 
e 
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Claimants, Subramania (since deceased) and Vedachela, came 


forward alleging title as bandhus..to'.Sankaramurthi’s inherit- 


ance, each ‘claiming. by virtue of his ‘relationship to be prefer- 
entially entitled. g Mae, MP eee See Shs z 


The following table will sho@-the position -in -which they 





A : ê 
stand to each other-and to Sankaramurthi :— e 
ro „Raternal grandfather - ‘$ . .t Maternal grandfather 
a E fy Fe Tas 
Amunant Vedamurthi *Vedammal Vedachela 
(Fathers - . (father =: (mother)'"!s v (defendant.) 
_ __ bister) l d 1887 d. 191 ». >» . 
Vedandyaka o sae e 
Sobramania®* ` ee ee ° 
(plaintiff.) ‘ Sankaramurthi 


(the propositus.) 
 Subramania brought his action on January 27, 1914, in 
thé-Court of ‘the Subordinate’ Judge of Tinnevelly in which 
‘Vedachéla was’ impleaded as the tenth defendant. The other 


defendants’ appear to be mainly assignees from Vetlammal. 


Vedachala brought his suit shortly after, Subramania being the 


principal defendant, ` 


1 


Ihe two suits were numbered Tespectively 6 and 15 of 
1911, and were tried together before the Subordinate, Judge. 
The primary question for hım to determine was which of the 
two claifhants—namely, the son of the paternal aunts son or 
the maternal uncle was entitled to the inheritance in preference 
to the other. The Subordinite Judge after examining the autho- 
rities came to the fonclusion that the maternal uncle, Vedachela, 
had ‘the supégior title. He accordingly disnfissed Subramania’s 


suit and decreed Vedachala’s claim, From his decrees there 


were two appeals to the High Court "of Madras. The learned 
appeal judges differed from the Subordinate Judge as to the res- 
pective rights of the parties, and accordingly reversed his deci- 
sion in both the suits, the result being that Subramania’s claim 


`was' allowed: and Vedachela’s was rejected. The present 
‘consolidated appeal before the Board is from the judgment and 
‘decrees ofthe High Court. ee 


“' The pom'for determination turns on the construction of 
the rile laid ` down jn” the Mitakshara_as to the succession of 
bandhus, for which the English word * cognate” has been used 
asa synonym in English translations agd treatises on Hindu 
Jaw and in a long series pf judgments, “The history of the law 
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relating to bandhus aa the principles governing their right .to 
inherit have been explained, at considerable length in the case 
of Ramchandra ~v. „Vinayak Venkatesh . Kothikar 4, : It is suff- 
cient to observe here that under the Mitakshara:,the right of 


inheritance. depends-on, sapinda relationship, -in.other words, 


“communsy “of blood.’’, Sapinda relations: are ‘divided. into 
two groups—namely,:samanagotra sapindas (blood relations of 
the same gotra or stock) and bhinna-gotra sapindas (consan- 


guineous relations belonging éo another gotra), in other, words 


blood relations connected through females who have passed 
info other” families or gotras. The bhinna-gotra sapindas on 
whom the law confers the right of inheritance are the inheriting 
bandhus. l 


The rule in the Mitakshara (ch II, S. 6, para, 1) as to 
the succession of ihese bandhus is rencered into English by 
Mr. Colebroke in the following words: “(1) On failure of 
agnates, the cognates are heirs.. Cognates are of three kinds ; 
related to the person himself, to his father, or to his mother as 
is declared by the following text. “ The sons of his own 
father’s sister, the sons of his own mother’s sister, and the sons 
of his maternal uncle; must be considered as his own cognate 
kindred., The sons of his father’s paternal aunt, the sons. bf 
his father’ S maternal aunt, and the sons of his Pane. 2 maternal 
uncle, niust be deemed his father’s cognate kindred. The sons 


‘of his mother’s paternal aunt, the sans of his mother’s maternal 


uncles, must be reckoned his mother’s cognete kindred,’ (2) 
Here, by reason gf near affinity, the cognate kindred of the 
deceased himselt, are Ħis successors in the first’instance ; on 
failure of them, his father’s cognate kindred ; or, if there be 
none, his mother’s cognate kindred, This moa bé understood 
to be the order of succession here intended. ” Ae 


Mr. Colebrooke’s rendering of the frst" part: of park. l isa 
paraphrase of oe original têrus, ` ‘atma-bandhu”’, “(pıtrı) pitru- 
bandhu ” and ' ‘ (matri) matru-bandhu ”. Then what follows 
has þeen judicially construed to be merely illustrative ot -what 
the three classes severally mean. It will be noteced that in the 
enumeration of bandfius ın this ilbkustration, several important 
bandhus, such as the maternal uncle and Sister’ s son, are .omitt- 
ed. The maternal’ uncle’s position as an inheriting, bandhu was 

| A, (1914) Ls Re ALT, A 290. ea 
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established so’ early as the sixteenth. century by’ Mitra Misra, 
.whose.well-known commentary .6n “the Mitakshara named the 
Viramitrodaya is regarded as a high authority'wherever the law 
of that schoo! isin force. Mitra’ Misra’ gives first an exposition 
of the rule enunciated ın the Mitattshara : “On failure of the 
samanodakas the: ‘cognates’ or ‘ bandhus’ are heirs. The 
cognates‘are of ‘three descriptions»; the cognates ofa man him- 
self, the:cognates of the father, and the cognates of the mother. 


To: this. effect is the following ‘passage of: the Smriti : “ One's. 


father’s sister's sons, one’s mother’s sister’s sons and one’s 
maternal.uncle’s sons are known to be one’s own cognates; the 
father’s father’s sister’s sons, the father’s mother’s sister’s sons 
and the father’s maternal uncle’s son are known to'be the 
father’s. cognates; the mother’s'father’s sister’s sons, the mother’s 
mother’s sister’s sons and the mother’s maternal uncle’s sons 
are known'to be the mother’s cognates.” Amongst these also 
the order is, that, by reason of greater propinquity, first one’s 
own ‘cognates, after them the father’s cognates, and affer them 
the mother's s cognates,” i 

He then goes on to add: “The term bandhus ın the text 
of \ Vijnaneswara and Yajnavalkya must comprehend also the 
maternal uncles and the rest, otherwise the maternal uncles and 
the rest would be omitted, and their sons would be entitled to 
inherit, and not they themselves, though nearer in the degree oj 
affinity ; ; a doctrine highly objectionable,” ,. e 


. The Judicial Committee in Gridhari Lall Roy. v. Govern- 
ment of Bengal I recognized the authority of the Viramitrodaya, 
and acting. upon its exposition held that -the maternal uncle, 
although not .mentioned specificallylia the illustration, was an 
inheriting bandhu. ' In ‘that ease the contest was, between: the 
father’s maternal uncle and the Crown. claiming the property 
he. escheat. .The Board held that.as the maternal uncle was a 
bandhu `of the deceased, the father’ S maternal uncle wasa 
bandhu of the father. The maternal uncle’s place, however, 
among,the: bhandhus of his own class was, not defined, and he 
has had many- ae to fight in ae ea 


ne The Subordiriate , Judge ih the present’ case has held that both 
thé‘ claimants are nọ ‘doubt atma: bandhus, bpt‘ that the maternal 
uncle, both» on the ground of nearness of blood as well as 
, (1868) 12 Moo. I A. 448. 
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superior efficacy of oblations, was the preferable heir. : One 
part’ of his judgmént deserves ‘notice: Referring to thé dẹcision , 
in Gridhari: Lall Roy's case 1 he- says ab follows: “ Their Lord- 
ships relied on the passages quoted from the Viramitrodaya im 
that case as well as on theassage ‘in the Mitakshara dealing 
with the property ‘ofa trader dying abroad... The reference 
here is to Vijnaneswara’s commentary on sloka: 264, chapter 1t 
vf Yajnavalkya., lt occurs in ‘the prakaranam- (section) called 


Sambooya Samuthanam (coacerns between partners)... The 


sloka says that tbe property of a trader dying abroad goes to 
hig (1) dayagas; (2) Bandhavas ; (3) gnatis; (4) returning 
partners, and on failure of these in order, to the King. -Vijna- 
neswara explains dayadas as “ sons and the rest,” bandhavas as 
“on the mother’s side the maternal uncle and the rest,’ and the 
gnatis as ‘;gotraja sapindas as distinguished from the descend- 
ants,’ . Itis elear from this that among the bandhus related 
through the mother, the mathula or aoe acre a the 
first place.” 


The learned judges of the High Court on appeal proceeded 
on a different line. Miller, J. felt himself constrained to follow 
certain previous decisions of his own Court in holding’ that the 
maternal uncle’s claim must be overruled. Whilst his learned 
colleague. Sadasiva Ayyar, J. considered the passage in the 
Mitakshara laying down the order of succession among bandhus 
as “spurious” and “non-shastraic’”’. e His view should be given 
in his own words: “As I pointed out_ im the course: of the 
arguments, the text is’ illogical, incomplete : and’ inconsistent. 


However, it-has: to be” accepted though, in! my opinion, it is 
not a shastraic text,.fory Iam bound by: the ‘authority of the 


Privy Council not to rely upon the more ancient and authorita- 
tive Shastras where ‘the law has been settled-by the.Courts 
according to the custom and practice of thé’ Hindu community 
resident in a certain Provinte, even though the custom is:based 
upon less authoritative treatises. (The mother’s sister's son is 
unconditionally -stated to come under, the term ‘ bhinna-gotra 
sapinda’, though.vcry frequently he is of the same gotra as the 


-propositus, that is, When , the mother and, her. sister, bave 
married husbands, of the same gotra). Though the bandhus 


SS ee 
i! e, rA 
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are classified as atma-bandhus, pitru-bandhus and matru- 
. bandhus, all three come in as heirs because they are bandhus 
of the propositus himself though the first class alone is 
technically called atma-bandhus (qr own bandhus). With the 
greatest deference the fourth profosition laid down by Sir 
T+ Muthusami Ayyar, J. 1, vz., that between ban@hus of the 
same class the spiritual benefit they confer on the propositus is 
a ground of preference, does not commend itself to me, though 


guarded obiter dicta to the satne effect are found in other- 


learned judgments also both earlier and later in date than 
Muthusami v. Muthukumarasami 2, Some of the pitru-bandhus 
and matru-bandhus mentioned in the text itself copfer no 
spiritual benefit whatever on the propositus, and 1 fully agree 
with those judicial observations which hold that according to 
the Mitakshara (and ignoring the Benares branch of that school) 
the question of spiritual benefit or of death pollution, or of 
the right of performance of obsequial ceremonies, should not 
be introduced when considering the question of heirship. I go 
further and say that the introduction of such questions would 
lead only-to inextricable confusion”. 


And the learned judge went on to add:° “The enumera- 
tion in the Vridha Satatapa’s text being clearly not exhaustive, 
several Bandhus have been brought in by the decisiogs of the 
Courts even in precedence of the three atma-banthus specially 
mentioned in the text (the gaid three being the father’s sister’s 
son, the mother’s gister’s son, and the mother’s brother’s son), 
When we oħce bring in others, atmg-bandhus before pitru- 
bandhus it seefns logical to hold that all atma-bandhus (lower 
in status to the three, specially merftioned) should also be 
exhausted before even the first pitru-bandhu could come in. 
The eply convenient and logical principle seems to me to so 
bring in all the atma-bandhus, though removed to the extreme 
limit of 5 degrees from the propositus before bringing ina 
pitru-bandhu, though the latter may be removed by a less 
number of degrees from the propositus and (by the same 
analogy) to brtng in all the pitru-bandhus even up to the fifth 
degree before a matru-bandhu though the latter is removed by 


less than 5 degrees’. 


e 
See e 


1, I, L. R. 6 Mad. 23, 30. 2. (1892) I. L,R, 16 Mad, 23, 
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It is hardly possible for their, Lordships to pronounce an 
opinion on the authenticity of the passage condemned in such, 
strong terms by a Hindu Judge. They can only observe that it 
appears to have been accepted by a series of commentators and 
by eminent Hindu Judges %in the British Indian Courts. Any 
doubt, at this stage as to its character or authority will, in their 
Lordships’ opinion, lead only to perplexity and confusion, As 
regards the incompleteness of the rule, it is obvious that if the 


-enumeration of bandhus waseonly intended by way of illustra- 


tion the difficulty disappears, and the omission of such important 
bandhus as the mother’s brother and the sister’s son becomes 
easily intelligible, as both must have heldin the social and 
religious system of the Hindus a position which did not require 


_a jurist’s pronouncement to elucidate. 


Respecting the learned judge’s view in the latter part of 
the passage quoted above, their Lordships do not consider they 
are called upon to express an opinion by the facts of the pre- 
sent case. Both the contestors are found to be atma-bandhus, 
and the sole question is which among the two is preferentially 
entitled to Sankaramurthi’s inheritance. Recent writers on 
Hindu Law have divided each class of bandhus into two sub- 
classes respectively designated as cognates ex-parte paterna, 
and cognates, ex- -parte materna. This sub-division iseevidently 
based om an inference from the order ın which the several ban- 
dhus are mentioned in the illustrative enumeration. For in- 
stance, among the atma-bandhus enumerated, the name of the 
father’s sister's son is first given; then comes the mother’s 
sister’s son ; and ‘after him, the son of the mother’ s brother, 
Similarly, among the specifically named (pitri) pitru-bandhus 
first comes the son of the father’s paternal aunt, and among 
(matri) matru-bandhus the son of the mother’s paternal aunt. 
From this it has been inferred that the expounder of the rule 
in question intended that eagh ciass should be divided into two 
sub-classes according to the side of relationship, and that in 
every case preference should be given to the father’s side. 
Their Lordships, again, in the view they take of the rights of 
the parties in the present case, do not think it necessary to èx: 
press an opinion how far this proposition ign conformity’ with 
the express rule that in each class propinguity should be the 
governing factor. Asguming, however, the inference to be well 


“founded, the question arjses, what is,the place of the mother’ S 


~ 


” 
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brother among the atma-bandhus ? He is not Specifically 
named; his sons are. He is unquestionably the nearest 
apada: and according to the ancient rule relating. to 
sapinda descent, “ to the nearest sapında, the inheritance next 
belongs”, he would undoubtedly bæentitled to Sankaramurthi’s 
estate, unless he is cut out, as the learned judges bf the Madras 
High Court have cut him out in favour of the paternal aunt’s 
grandson, by the inferential application of a rule of preference 


in each class to a person not named at all in the text, but who. 


certainly stands nearest to the deceased by sapinda relationship. 

The earlier decisions of the Madras High Cgurf throw ‘ho 
light on the question at issue. In Narasimma V. Mangammal L, 
where the contest was between the mother’s brother and the 
father’s sister, preference was given to the maternal uncle. 
Again in Chinnammal v. Venkatachela 2, where the contest 
was between the naternal grandfather of the deoeased on one 
side and his paternal aunt on the other, the mother’s father was 
preferred to the father's.sister. In Muthusama v. Muthukuniara- 
swam: ? the contest was between a maternal uncle of the half- 
blood and the father’s paternal aunt. Muttusami Ayyar, and 
Parkar, J]. held in favour of the maternal uncle, and their view 
was affirmed byithe Judicial Committee in Muthuswami v. 
Muthukumaraswaii ; a 

It was'in the case last mentioned that the learned judges 
in the High Court laid down four broad prenciples for deter- 
mining preferabilit among: contending bandhus. (To one of 
these propositions See Ayyar, J. in the „present case has 
taken exceptien.) They say as followse “ The conclusions we 
have come to are (1) that those! who are bhinua-gotra-sapindas 
or related through females born in or belonging to the family 
of the propositus afe bandhus ; (2) that as stated in the text of 
Vridha Satatapa or Ba aai they are of three classes, Viz., 
atma-bandhus, pitrubandhus and matru-bandhus, and secsi 
in the order: in which they are named ; (3) that the examples 
given therein are intended to show the od in which nearness 
of affinity is to be ascertained ; and (4) that as between barndhus 


of the same clags, the spiritual benefit they confer upon the . 


propositus is as statgd in spate MoGaya, a ground of prefe- 


rence,’ i | o 
A, a ħAL 
L. (1889) I. 4 R, 13 Mad. 10 2 (1898) I. L. Rel5 Mad 421. 
e3, (1892) I. L. R. 16 Mad. 23g = 4 (1895) L R.2311 A 83, 
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P, C. In Sundrammal v. Rangasami Mudaliar 1 there was a tri- 
Vedachala angular contest. The third defendant was the deceased’s 
aa A mothei’s sister’s son, the fourth and fifth defendants were the’ 
Subramania daughters of his two sisters, whilst the plaintiffs and two other 
Mudaliar. defendants were the sons ofẹthe daughter's deceased’s paternal 
M aa uncle. The “learned judges overruled the claim of the sisters, 
daughters,’ and of the mothers, sisters, son. In rejecting the 
latter’s claim the learned judges used the following terms. 
“ As between plaintiffs and the third defendant the latter is a 
bandhu ex parte materna, whilst the former are bandhus ex 
parte paterna. The decision in Muthusa miv. Muthukumarasami ? 
is not in point. There the competition was between a maternal 
uncle afid the father’s paternal aunt’s son, both of whom 
were bhinna-gotra sapindas and bandhus,”’ 


In Balusami v. Narayana 3, on which the decision of the 
: High Court* mainly rests, the contest was’ between the de- 
ceased’s maternal uncle’s son on one side, and the son of his 
sister’s son on the other. The learned judges of the High Court 
held that the latter was nearer in degree to the propositus than 
the maternal uncle’s son. Among other reasons for this con- 
clusion they state at the end of the judgment “ another funda- 
mental principle of the law, in favour `of the third defendant's 
preferable right is that among bandhus of a class, those who are 

ex partepaterna take before bandhus ex parte materna. ”” 


It is to be ‘noticed that in Balusami v.:Narayana }, the 
learned judges do not exclude from consideyation in determin- 
ing the question of preferability ‘the fact of superior religious 
efficacy. They also recdgnize the high authority, of the Virami- 
trodaya in the Mitaksharg school. | 


The passage in the Mitakshara (ch, IL, S. 6, paras. 1 and 
2, which lays down the rules relating to the succession of 
bandhus, has already been quoted ina ptevious part of ‘this 
judgment, It is expressly declared that among the classes, each 
takes precedence according to the order mentioned--namely, the 
deceased’s atma-bandhus come first, the (pitri) pitru-bandhus 
(the father’s bandhus) come next, and the (matri) matru-bandhus 
come last. The grourid on which the rule is based is stated in 
express terms to be “nearness” of blood, * Here, the text says, 


I 
* 1, (1894) L Ig R. 18 Mad. 193. 2, (1892) I. L. R. 16 Mad. 23, 
R 3. (1896) I, L. R. 20 Mad. 342, 349. 
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e $ . 
“by reason of nearness the atma-bandhus are his suacessors in 
the first instance, and so on. ` ° 
e 


In Southern: India the Smriti Chandrika of Devananda 
Bhatta holds a parallel position to the Mayukha in the Bombay 
Presidency. Devananda Bhatta flourished befor@ Mitra Misra, 
the author of the Viramitrodaya, for the latter frequently quotes 
Devananda, Although the Smriti Chandrika in the Southern 
Presidency is regarded as the moSt authoritative commentary on 


Vijnaneswara’s work, the Viramitrodaya holds, as in Western’ 


India,'a high position. It supplements many gaps and omis- 
sions in the earlier commentaries, and illustrate$ and elucid- 
ates with logical preciseness the meaning of doubtful prescrip- 
tions, 


The Smriti Chandrika (ch. XI, s. 5 paras. 13- -15) states the 
rule as to the succession of bandiius in the following terms : 
“13, Brihaspati bearing in mind all the above principles de- 
clares :—‘Where there are many relatives (jnatayah), or remote 
kindred (sakulyah) or cognate kindred (Bandhavah), whoever is 
nearest of kin, shall take the wealth of him, who dies without 
male issue; 14. (Jnatayah) sapindas, or kinsmen connected by 
funeral gblations of food (sakulyah) samanodakas or distant 
kinsmen Connected by libations of water (bandhavah) cognate 
kindred. A description of these is given, as follows, ina 
different smriti, according to their order of relationship. 
The sons of his *own father’s sister, and the sons of his 
owo mother’s sister, and the sons of his maiernal uncle must 
be considered? as his own cognate kindred. The sons 
of his father’s paternal aunt, the sons of his father’s maternal 
aunt, and the sons of his father’s maternal uncle, must be 
deemed his father’ S cognate kindred. The sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt and the 
sons of his mother’s maternal ufcle, must be reckoned his 
mother’s cognate kindred ; 15. Of the kinsman, distant kinsmen 
and cognate kindred, in default of one that stands nearest 
in the order expressly given, he that may be somehow viewed 
to stand on a par with him may be selected; it being generally 
declared by Gautasha :—Let those take the inheritance who 
give the funeral cake (pinda) who are the descendants from the 
same gotra, of who are sprung from the game Rishi,” 

ee e’ 
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The Sarasvatil Vilasa, accordif to the editor of the Vivada 
Chintamom, is another work of ‘authority-in Southern India, 
It frequently refers to the SmritiiChandrika, and, consequently, ` 
its author must have’ flourished later than Devañanda Bhatta. 
In the Sarasvati Vilasa, the principle relating to the succession 
of bandhug is*thus given: “595, The:‘bhandhus are men- 
tioned in another Smritr in the order of their propinquity. 
The sons of one’s father’s sister, the sons of one’s mother’s 
sister, and the sons of one’s ipother’s brother should be known 
as ‘one’s ‘atma-bandhus. The sons of one’s father’s father’s 
Sister, the son’ s of one’s father’s mother’s sister, and the sons of 
one’s father’s ‘mother’s brother shoultl be known as one’s pitru- 
bandhug ‘The sons of one’s mother’s father’s sistor, the sons 
of one’s mother’s mother’s sister, and the sons of one’s mother’s 
mother’s brother should be known as matru-bandhus. 596. These 
have a Claim ypon the wealth in default of ‘the gotrajas. 597. 
Even there, one’s atma-bandhus take the wealth first by reason’ 
of their propinquity. In default of them the pitru-bandhus take 
the wealth, and in default of them, ‘the matru-baudhus. This’ 
order should be known:’ Setlur’s Collection of Hindu Law’ 
Books op Inheritance, p. 183. And then comes the passage’ 
on which the judges in Balusanu v. Narayana 1 relied in’ their’ 
division of atma-bandhus in two sub- classes—namcly, e eX- parte 
pateina and ex-parte materna. That passage runs thus: 598, 
Nor could it be urged here that the mother being nearer than the 
father, the matru bandhus take the’ wealth before the pitru- 
bandus. From the text, “of these the mother is more impor- 
tant than the father’; the mother:s- precedence alone is stated 
and not that of the wahe? s bandhus. Therefore, we think it 
sound that the matru-bandhus take thee wealth only after ae 
pitru-bandhus,” 


A very small consideration would show’ that that passage 
has nothing to do with the neembers of the same class interse. 
It only explains why pitru-bandhus.are!to be preferred to matru- 
bandhus, The mother’s position being special to herself under 


an express rule. r 


The passage in the Viramitrodaya bearing on the stbject 
has already been referred to, but attention’.may once more be 





® » 
í * 1. (1896) I. L- R. 20 M. 342, 349, 


Bengal Tenanoy Act (VIII of 1885)—Ss. 161, 167—Patni 
Taluk—Rent Sale—Inoumbrances—Mcaning—Purchaser's to agord 
—Onus on plaint:ff—Lakhiraj land—Tenant’s claim on ground of— 
Notice to avoid incumbrance—Bar of limitation—Absence of issue 
in courts below—High Court deciding against plaintiff ongprobabils- 
htes—Property. 

A purchaser at a reat saleofa Patai Taluq attempted to take 
Nagsessin of portion of the lands included in it but was resisted by tenants 
who claimed to hold them as revenue-free or as lakhiraj. He then served 
notices under S. 167 of the Bengal Tenancy Act of 1885 treating the interest 
which they claimed as incumbrances which he had power “under the Act to 
avoid. They persisted in their claims and the purchaser thereupon instituted 
a civil suit, The only evidence adduced by him wasa series of, registers 
and thak-bust maps and thak statements In none of which the suit lands were 
shown to te lakbiraj, although there were instances in which other lands 
were mentioned as being Jakhiraj. He did. not show that any rent had ever 
been received in respect of the suit lands. There wason the other band, a 
mass of evidence to show that the defendants and there predecessors had 
oceupied the suit lands revenue free for periods greatly exceeding 12 years. 
Held, that, in the absence of any indication that the sult holdings as revenue 
free tenures had an origin either by creation or by the sufferance of a patni- 
dar gsince 1807, the High Court was right in saying that the proper pre- 
sumption was that they ran back to a period antecedent to the creation of 
the taluk, or to put it in another way that it lay upon the plainfiff on show 
an Origin subsequent to the creation of the Patni Taluk if he were seeking to 
avail himself of S 167 of th Act, and to annul those interests as incumbr- 
ances, 

Quere, “Whatever an interest not directly created bythe talukdar, 

but allowed to grow up by bis sufferance and negligence is an incumbrance 

within tht definition given ta that word in 6. 161 of the Act: 

In this case a‘question arose as to whether the notices under S. 167 
of the Act were invalid because they had geen served within one year from 
the date of the sale orethe date on which he first bad notice of the incumb- 
rance whichever was the lđter. The plaintiff did mot act within one 
year of his having notice. No point to the contrary was made in the courts 
helow the High Court, and no issue was taken. Nevertheless held, acting 
upor probabilities, that the plaintiff must have had notice more than a year 
before he acted. Their Lordships disgpproved of this course of action. 


Bipradas Pal Chowdhury v Kamin: Kumar, (Lord. Phillimore) ... 638 
“a E 9 


PAGE. 
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Abatemėnt—Appeal—death of appellanf Memorandum’ of didascbiee: 

tions whether can be heard a 

Accounts—Valuation-court fee. T s 

Arbitration and Award—Acbitrator obtaining private ninau 

regarding merits —W hen misconduct. a.. 


C. P. C. of 1882—8s. 30, 37-—" Pleader duly appointed, "—Meaning— 
Agent under special power of attorney—Pleader appointed by—Exe- 
cution petition signed by agent and by pleader and not by pal ty if 
and when enough. 


Appellants, who held a decree for mesne profits and wh8 resided _ 
within the local „limits of the jurisdiction of the court within ‘which limits an 
application for the execution of the .decrea was to be made, executed a 
special power of attorney in favour of R. authorising him to, amongst other - 
things, '‘ execute vakalat to vakils to sigu execution petitions, put in aff- 
davits and to conduct all necessary proceedings,” R. retained.a pleader. to 
present an execution petition verified: by him(R)-to examine witnesses, 
argue, etc.,, An execution petition verified by R. and signed not by any of 
the appellants but by R and the pleader and filed in the -court .concerned, 
held to have been daly presented though R was not a“ recognised agent "' 
within the meaning of S. 37 of C. P. C. of 1882. 


Under S, 36 of the Code of 1882, an application must be made or 
done by the party in person or by the ‘recognised agent of the party, in per- 
son, or by the duly appointed pleader ot the paity in person. , 


Thiruvenkatasamı Iyengar, Puvadai Pillai (Viscount Haldane... 


C. P. Code (V of'1908)—8. 9—Claim for temple honours as the first ` 


Gurıkar of a caste in a village—No AURES to be performed—Surt 
notofa ciyil nature. | ss 


'A claim for certain ' temple honours to be shown to the plaintix 


as the first Gurikar of a certain caste in‘a viliage,' no duties ' 


having to be performed by hing, is not a claim of a-civil nature ; and no 
suit for the same 13 maintainable in aeivil court, 1:M.H.C. R. 301: 7 
Mad. 91: 2 Bom. 476: 10 Bom 233: 19 Mad 62:7 L W., 614 Ref. 


Babu Pujari v. Thukra Gurikara. (Spencer and Ramesam,.JJ.) .. 


——§S, 1l—Evidence dot, Ss. 41 to 43—Judgment tn personam ae 
Interpartes—E ff ect of-— Whether’ operdte as a bar oja subsequent 
sust—Ornly of evidentiary value in some odses. 


It ıs Open to a party to reassert against a third person a title whick > | 


has been definitely negatived in a previous suit against a contesting: 
claimant 


Tae Speseus plaintiff brought a suit aoa ‘two persons for a 
declfratfon that be was entitled to th® office of Asari Sheriff and to recover'' 
from the government the emoluments of the office. It was held in that suit 
that, the plaintiff did not ptove title to the offence and his guit was dismiss- 
ed. The plaintiff tben brought tbe preseat, suit against the Goyernment 
to recover a sum of money alleged to be duc to him as,the person entitled to 


- 


t 


64 


"287 


J on 4 


O. P. Code—(Contd) ` PAGE 


the office Asari sheriff and to perform the services connected therewith. In 
this suit the government pleaded the judgment in the former suit as a bareto 
the plaintiff’s claim.. Held, by the Full Bench that the former judgment 
does not operate as a bar to the trial, of the plaintiff’s.claim as against tbe 
Government. 33 Mad 483 and 36 Mad. 141 overruled; 18 C. W. N. 954 
followed. $a ... 
Former judgments not inte rpartes do operate as a bar to the trial 
of a suit thouh they may be received jn evidence. 

Distinction between judgments in rem and judgments 10 personam 
pointed out. (Wallis: C.J. and Spence: and Kumaraswais Sastri, JJ.) Secre- 
tary of Stale for India v. Syed Ahmad Badsha Sahib Bahadur. (E. B.) 


.— 8S. 1l— Lessor and lessee—Decision against lessee, if binding on lessor 


Surrender of the term—Arbstraiton—Award—Deorcee of courl—Res- 
judsoata. 

Per Cursam: A Judgment ina suit by or against a lessee is not 
res judicata against the lessor:in & subsequent suit by the: latter. The 
lessor cawd not be said to be a person claiming title under the lessee with- 
in the meaning of S, 11 of the Code of Civil Procedure, notwithstanding the 
fact that the lessee had surrendered his terms to the lessor before its 
expiry. (1902) 2 K. B. 30+ distingursbed. ` i 

(Napier and Krishnan, JJ.) Raja Rajeswara Sethupathi v. 
Ramanathaswagit. : 


——8. 1l—Res judicata—Inoidental findings—Malabar Law—Maho- 
, medans—Law -applicable—Second appeal—Cusiom— Findings of 


t 


+ ‘ 


fact. 


judicata in another, it is essential that the issue in the second proceeding 
should have been raised and decided clearly in the first. 

It may be proved as a matter of custom that the Marumakathayam , 
law governs:the devolution of the separate and exclusive property of a 
Moplah in Malabar. Such a custom is neitber illegal nor opposed to pub- 
lic policy. i 

On a question of custom the High Court in second appeal is Sound 
by the findfngs of fact of the lower appellate court but the High Court can 
consider whether the facts found are sufficient to support the custom, 

(Oldfield and Ramesam, JJ.) Kalandar x. Kalandar. ace 


—§. 11l—Res-judicata—Lessor and lessee— Decision against lessor— 


Binding nature against. lessee—Lease prior to suit against lessor— , 


Lessee not party therelo—Effect. i pi 
A lessee under a lease granted before a suit brought by or against 

his lessor ıs not bound by the decision therein against the latter, if he (the 

lessee) was not himself a party t@ the suit. 


(Oldfield and Rémesam, JJ.) Mussaty Haj: Vv. Thavara Koran 


——§. 47-—-Questions relating to execution—pending æ suit for posses- 
sion by an auotion purchaser—Infruetuous applicgiion to set astete 


sale—Ef fect of. 


In a suit for posséssion’ by agurchaser at a sale in execution of a 


mortgage decree, it is open to the defendant to plead by way of defence 
that the properties souglt to be recovered were not included in the moit- 
gage suit or decree but/were frau dulently inserted in the sale certificates, 


° The mere fact that the defendant unsuccessfully applied under O. 
21, Rr, 89 and 90, C,P. Code, to set aside the execution sale, doe#not operate 
as res judicata in the absence of any adjudicatjon om the merit#of his casg 
in tbe execution proceedings. . ' : 
19 M. L J, 1 and 32 Mad. 242 Referred to. re 


(Ayling and Spencer, JJ.) Munishi: Chinna Dandası v. Munish: 
Pedda Tatiak. a a "e i à ‘ee 


In, order that an incidental finding in one proceeding shall be res- 


223 


288 
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392 
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O. P; Code—(Conia). o a PAGE 
x e 
. SB: 47—Suit by yudgment-debtor for possession Of properties alleged to 
have been wrong fully delivered in executton—Stranger purchaser — 
Suit if marniarnable, ~ À 


A claim by the judgment-debtor under a mortgage® decree, for the 
recovery of properties alleged to have been weongfully delivered ine xecu- 
tion to the court auction purchaser, comes within S. 47 of the £. P. Code. 
even though the purchaser was a stranger to the mortgage suit. The@femedy 
of the poe aren aru is by an application under S. 47, C.P. Code, and not 
by a smit - ' 


43 Mad. 107 : 38 M. L, J 32 (F. B.) explained. i i 
(Ayling and Krishnan, JJ) Jainsulab.lin Saheb v. Krishna Chettiar. 120 


—8s. 47 and 50—Sxccution sule—Iri egularity—Nullity—Legal repre- 
sertaitve not brought on reoord—Mortgage sust ejfecton rights of . 


puisne morl gagee. ä 
Where a pusine mortgagee, being a party to a suit om a prior mort- 
gage alldws a decree to be passed directing the sale of the properities free ‘of 
hts mortgage, a sale duly and properly held in execution of the decree extin- 
guishes the puisne mortgage and neither the puisne mortgagee nor his repre- 
sentattvas can enforce it subsequently. l ae 
24 All. 419 Referred to. 


If in the case aforesaid, the properties are sold in execuéion of the 
prior Mortgagee’s decree without bringing on record any body as the legal 
representative of the putsne mortgagee who -died subsequent to the order 
absolute and before the sale, the execution sale*does-not affect the right® of 
puisne mortgagee As against the legal representatives of -the puisne mort- > 
gagee the`'execution sale is void and they can sue to enforce the “mortgage 
without setting aside the execution sale. ar eo ' 

Cases on the point reviened. m l 

(Oldfield and Ramesam, JJ.) Raghunthaswamy Iyengar v. Gopaul 


GAE Loe 


Rao. l T . 547 
—8s. 48 and 115—Evecution— Fresh application—Contimtation of 
pendrifg execution—Revision—Error of law—Remedy by surt open 

to aggrieved party. À , .' 

ı Where owing to circumstances beyond the control of the decree 
holder execution proceedings are intgrcupted and are temovéd toa superior 
court, an application to the latser coūrt to: reliefs isnot a “fresh applica- 
tion’’ tor execution withie the meaning of S. 48 of the Code. 7 

AL I. C,Q23 Relied on. 4 x | 
Where a remedy by suit is open to an aggrieved party the High 
Court would be very slow to interfere in revision, ` i fiir 
. 32 Mad, 874 Referrod to. oe 
(Odjers, J.) RestalaVeerarasu vy. Kuruvella Subharayndu and 
others, ~ 378 


a ~ 6A—Altachment— Private alienation —Award—E fect of— Maho- 
medun Law —Dower—Charge—Rights of wife. 
_ A decree on an award of arbitrators gvon pending aa attachment 
is not equivalent to a private transfer within fe meaaing of S..64, C. P. C., 
and holds good agarust claims enforceable under the attachment. 

Under. the Mabomedan ‘law ths lien in respect of unpaid dower 
attaches to the proparty of the husband in. the possession of his,widow or. 
divorced wife... z ey . 

'A wife whoge marriage is subsisting cannot ¢laim any such hen in 
respect of her* dower, ° : i 

(Oldfield and Ranmtesam, J]) Narayana Iyer v. Biyari Bıvi. sin DOs 
——8. 64 and O, 21, Ri 64—Beuamidar -Payment ‘of debt to—-Know- 

ledge of enami character of the transactton—Real owner when 
affected—Abtachment of debi—Qla:m—Suit byWecree hokler under 


id e* 
e z @ 
e 


4 | . 


CG. P. Codo- (Contd). ‘ a ; E - PAGE: 


a i 
O. 31,.R. 63—Decree-- Revival of altachment—Intermediate payments 
not bindiag on deoree holder. a 
A payment to -benamıdar in discharge of a bond standing im bis 
mame binds the real creditor in the absence of any prohibition against such 
payment by the real'cfeditor.’ Mera knowledge on the part of’ the ‘debtor of 
the benamt charcter of the transacti€a does not prevent. the payment from 
taking ene en discharge of the debtor’s liability under the bond. 4j 
M. 435 referred to. ne a E ee? 2 ad 
' Where a debt is attached in execution of a decree and ‘claim being 
preferred the attachment 18 raised, the release from attachment 1s Only pro- 
visional and 1s subject to the result of the suit; f any, brought under O. 21, 
IR..63, C: P. Code. to contest the order. „If the suit succeeds the attachment is 
revived'as from the date when it was first effected and any payments made.by 
the debtor to his own creditor after that date, will not affect, the rights’ of 
theeattaching*decree holdet. 23 Cal. 829 followed. 


| (Krishndhs and Odgers, JJ.) Anthaya Hegade s. Manyaya Shetty ads 
—§ 99-—Interest within the meaning of—Question of fact—Founders 


desoendants-Their interest to maintain, a suit tinder S. 92—Whether . 


courts n'a sust under S. 23 can enquire whether certain -properties 
are trust propertses—Guift of income of property. to chartly without 
limstation— Gift of property itself — Trustees. denying the public 
character of the trust—Whether and when can be 16moved—Doox - 
ments destribing trust properties as family properites—Effeot to be 
given to éxpressionin moffussil conveyance. = a 


7 =- ? f saar d ` 
Where the two plaintiffs ‘instituting. a suit under S. 92 of the Civii | 


Procedure Code are descendants of the founder of the charity, a chatram and 
the first: plaintiff is a person entitled to succeed to the family properties in a 


r= 
ba? 


certain contingency and the 2nd plaintiff though a pleader' ina different ., 


place has several houses in the place where the charity has to.be conducted 
and frequently visits the ancestral house, | held,that the plaintiffs have an 
interest within the meaning of S. 92 of the Code of Civil Procedure. 

| ‘Whether the plaiatiffs instituting a suit of this character have an 
interest within the meaning ‘of S» 92 or not has to be determined upgn ‘the 


` 


facts of each case bearing on the relation of the‘plaintiffa to the charity with . 


reference fo which the suit is brought. ES 
The fact thaf tbe platatifis; belong tothe family of the foander 
would naturally give them an interest inthe éamil'y charity so as to enable 
them to-bring’a suit under S 92'of the Civil Procedur e Code. a. 
41 Mad. 360 distinguished, po 2 ee 
40 Mad, 612 fellowed. a oe 
“ Where the court is asked to frame a scheme ‘under'S: gf of the Civil 


Procedure Code one of the essential enquiries to be made is'what are the pto- * 


pertes belonging to that chant; and for tbat purpose the court is'entitled 


to go into the construction of the deed of engowmefit and other. documents. 


The gift of the income of a property toa charity without ‘any limit- 
10 Eng. Rep. 786 at page’ 808:30d '.-- - 
; 4 @e! i> a re s, 


y 


ation is a`glftof the property itself. 
L. R 14 Eq. 456 followed. - : 7 
The mere denial by a trusteg of the existence of a public trust, if 
‘ponafide, 'does not by itself disqualify: bım. from being appoiuted ‘or retained 
as the trustee of the institution. ' ' " T BU ag nei 
` Wherever the trustees appointed by the founder’s-heir persistently 
contended that the charity is vot a public foundation at all and the property 
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of the charity was the private property of the family and particjpated in viol- > : 


ations ‘vf trust. prior.to their, appointment, with the knowledge that the, trust 
is a charitable trust it is a fit case for the removal of such trustees from ¿he 
office by tbe Court., 


The correct thing fora trustea of a charity demiaing the charity 


1 


properties is to describe the properties as belonging to ‘the chanty and to- 


, state that ho is mgking, the demise in his character as trastee. In this country 
the forms of conveyance are not strictly obseryed éspecially in the districts 
® e e’ 


| 5 
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aid in judging whether properties are trust properties or private propertie%, 
courts afs not justified in attaching importSnce tO casual expressions ın 
documents describing tbem as ancestral poperpes and 10 the enjoyment of 
the executants of the deed 


(Abdur Rahim and Burn, JJ.) Mgr Iyer v S. Tygaraja 
Iyer. 


- —§. 92--Scape and ap placabslity— Hes edstary trustee--Suit agarmst i 
ditary co-trustees for (1), fomt Possession of trust properties (2) 
framing a scheme for enjoyment in turns, and (3) an account of 
trust properties in aa hands—Sanction under S. 92— 
Necessity—S. 92, Sub. S PIOR and effect. 


By the Full Bench :—In a suit by” a. hereditary trustee against his 
cO trustees praying inf¢ralia for an account,of the trust properties in their 
hands the plaintiff is entitled to have such an account taken, evene though 
the suit is not instituted under S 92 of the Code af Civil Procedure, 1908. 


S.'92 gaverns: sutts for the vindication’ of the rights of the public 
in public charitable trusts amd has no application to suits’ for the vindic&tion 
of the rights of management by hereditary trustee3 or to-disputes' between 
such trustees tter.se as to their turas of management. 


The addition of Sub S. (2) n 1908 was intended, not to alter, but 
to make explicit, the law as stated in Sub. S. (Í) and S. 539 of the previous 
Code ; and the law so stated did not affect the right of a trustee," as opposed 
to beneficiaris to sue a Co-trustee in discharge of hig duty to his trust. 


By Walks, C. J. and Kitshnan, J :—In a suit by a hereditary*rus- 
teeagainst his hereditary co-trustees praying for, (1) joint possession -of the 
trust properttes and (2) the framing of a scheme in turns, keld, that plaintiff 
was entitled to such joint possession, but that he was not. entitled to have 
such a scheme settled except in a suit instituted under S. 92 C. P. C. of 1908 


(Str Walltam Ayling, O. C. J., Oldfield, Kumaraswam: Sastri 
Ramesam. and Odgers, JJ.) Appanna Poricha yv Narasing Poricha (F. B.)... 


-—8. 148, O. 21 Rs.15 andléand O 22 R. 10—Construction of 
document—Whether transfer of part of a decree or the creation of 
a mere right to sharein the amount thal might be realised--Cogitract 
Act, S. 28—The' right of a part transferee of a décree to execute the 
decree—His right’ to inte) vene in a pending ex@culion application 
by his assignor—Civil Procédure Code O. 22; R, 10, whether applies to 
execution proceadings—Order purporting to be under O. 21, R. 10, 
appealability of—Assignee of a decree—Applicatron ‘for execttton by 
an assigyee—Dtscretion of Court—Citsl Procedute Code, O, 28 R. 16 


—Inherent,power of Court as to procedur? where there are no spect- ' 


fic rules tn the Code. 


'L, the son of a’ morfgagee decree-holdér executed in favour of one 
M a document the preamble of whieh stated that L had agreed to assign to 
tbe share holder M. “ one e:ghth share. cr twelve and.a@ half.per cent of the 
decree*qmount together with the securities therefor outstanding arreais of 
the rents and profits as*standing on this day that may be realised (according 
to the accounts of the ‘Taluk Office) for a consideration of 2,89,000’ The 
document procecded ‘to state’that in consideration of the said sum L assigna- 
ed all the eighth share in the above said sum now owing on the said decrees 
and of all other securities for the said decree amount to which L may be 
entitled.” There weie also certain conditions that execution proceedings weie 
to be carried on in the name of L as heietobefore and he was at liberty*to 
continue the exedition proceedings in E, P. No. 145 of 1905 as he may think 
pwpes and be at“liberty to eater into any comprofnise he thought ft. If 
the execution proceedin resulted ina sale, M was to be entitled to an 
eighth share ot lands puythased by the decree holder himself or to an eighth 
share in the sale proce&ds ifthe lands were purcha%ed by strangers, A 
private sale df the property comprised in the decree was to be made on 


consultation with M. e 
e a 
'o e “ 
è 


'20 
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*On a'construction of the above terms, what is transferred is an 
eighth share of the decree and not simply aright to share in the amourft 
that might be/realised without the transferee having any interest in the 
decree itself. ; 


The latter poftion of the deed does not amount to a covenant 
whereby the transferee preclades hinfeelf absolutely fiom having anything to 
do with execution proceedings under all contingenctes. It merely amounts to 
an appointmerft of L as the transferce’s agent to realise the amount under 
the decree and the agency 1s revocable at the will of M. 


If the stipulations in question have the effect of restricting M 
absolutely from enforcing bis rights in execution as a part transferee of the 
decree, they are void under S 28 of the Indian Contract Act and are there- 
fore no oar to the entertainment of an éxecution application by him. 


Under the Code of Civil Procedure of 1908 as wellas under the 
Code of 1882 there can be a part transfer of a deci¢e and the transferee of a 
part of the decree $an apply to execute the decree. He can also intervene 
in a pending execution application by the decree-holder if 1t has not been 
properly comducted or prosecuted by the executing decree-holder. 


Where an Order is made by a judge purporting to act under O. 22, 
R. 10, of the Code of Civil Procedure the order is appeala ble, as in cases 
properly falling under O. 22, R, 10 of ths Coda. 


3 Madras 517 : 10 M. L., J,'305 : 28 Mad. 127 followed, 


Per The ” Chief Justice and Spencer J. (Kumaraswamy Sastri J 
dissenting). The provisions of O, 22,'R. 10 of the Civil Proceeuis oe 
apply to praceedings in execution, 


Per Kumaraswams Sastri, J :—O. 22 R. 10 whicao eevee ee 
to assignments, creation or devolution of ‘any interest during “the pendency - 
of a suit” in terms excludes applications after a final decree has been passed. 
The word “pendency of a suit” mean the interval between ne filing the 
plaint and the passing of a final decree. 


Per Spencer J. A transferee decree-holder’s right of execution of 
the decree does not depend upon the discretion of the Court. 38 Cal. 13 at 
page 21 followed. The discretion of the Court should be confined to | ing - 
down the conditions upon which execation should be allowed to proceed. 
There is no foom for the exercise of the Court’s discretion other wise, 


Per Kuimuaraswagni Sastri, J. Where rights are conferred by the 
sections of the Code and no: provision 1s made*tor a particulac set of facts 
courts ought to apply the provisions of the rules which aremearest in point 
with such modifications as.may be necessaty and not os relief on the 
ground that the legislatuwe has not made provision for a particular case 
though within the generality of a*section of the Code. The objectofS. 151 
is to give such powers to Court and to prevent failure of justice. 


(Sir John Wallis, C. J$ Spencer and Kumgraswamt Sastri, Jf. 
Muthiah Chettiar v, Lodd Govtnda Doss and qnother, 


—O, 8, R 6 —Set off—Barred debt—Sust for Partition among members 
of ont Hindu Family. "a 


In a suit for partition among the members of a faint Hindu Family 
it 18 not open to the'’defendant, a member of the family, to claim a set off in 
respect ot a debt dueto bim from the joint family but the recovery of which 
had become barred by limitation at the date of the suit. 


34 M. L J. 32 Relied an. 


(Spencer and Ramesam,JJ.) Subraya Bhandary'v, Janardhan 
Bhandary 5 
——O.'9, R.18—E« parte decree—Applicaison to set astde—Forum—* ° 
Pendency of appeal from decree—Effect of. 8 
An application to get aside an ex parte decree muSt be made to the 
* Court which passed the decree, even though an appeal against the deeree by 
° other defendants is Rending ingthe appellate court. š 


® ” @ e 
6 : e’ 


~- 
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30 Mad. 535 not followed: 32 Mad. 416 relied on. 


"(Sir John Wallis, C. J. and Oldfield, J.) Palaniappa Chetty 
v. Subramamya Chetty. si 


-—-Q. 20, R. 1—Posting of a notice on a notice board *announcing the 
result of an appeal— Whether Tai Led chal with the rule— 
Judgment not deltvered—Petition o com promtise—Cagert should 
receive and pass necessary orders. o 

The posting of a notice on tbe notice board af the Court announc- 
ing the result of an appeal is not a sufficient compliance with the require- 
ments of O. 20, Rule 1 of the Code of Civil Procedure as to the pronounce- 
ment of Judgments in open Court. 

30 Bom. 455 approved. ” 


9) 


Where after tbe hearing of an appeal and when itis still pending 


for want of a-delivered judgment, a petition for compromise ig presented 
the Court has to receive the petition and pags the necessary orders thereon. 


(Spencer and Ramesam, JJ) Nagiah v. Seshamma, mice 


—0O. 21, R. 58—Claim fetition—Order negativing claim—Oder 
dismissing pelstion for want of yurisdiction—Suit to sel astde— 
Neaessity—Termination of attachment followed by fresh aitaohment 
fresh claim petition, and order therecon—Ef fect. 

On the constiuction of the order on a claim petition which ran as 
follows :—‘‘Sale stopped The claim capnot be investigated by this court, 
Petition.dismissed.” - Held that the order did not negative the right set up by 
the claimant so as to necessitate the institution of a mit within one yeat to 
have it set aside. : 

Per Ramesam, J. :—Even if the order was one negativing the claim- 
ant's right, in view of the fact that the attachment against which the claim 
was made bad terminated, and that the decree-polder had made as fresh 
attachment followed by a fresb claim petition and a fresh order allowing the 
claim. 

Semble : It was not necessary to have the order set aside within 
a year. ` "e 7 


(Spencer and Raimesam, JJ) Lakshini Ammal v. Kadiresan 
Chettiar. See 


—-0. 82, R. 7—Transfer of decree in favour of minor by next friend— 
Leave of court, +f essential. 


The next friend oE a minor, who obtains a decree inthe minor's 
favour, cannot transfer the decree to a third party, witheut obtaining the 
leave of court. But the requisite leave may be graħted at auy stage of the 
Proceedings. _ 

31 M. L. J. 207 followed, e 

40 M. L. J. 124 dissenfed from. 


(Spenser and Raimesam, JJ.) Kancherla Kanakayya v Maléurn 
Kottayyar St 


——O. 84, R. 5—Decree absolute—Ap plication for—Starling point— 
Appellate preliminary decree—Date of -™Linutation Act, Art, 181, 


The starting point of limitation for an application “for a decree ab- 
solute under O. 34 R. 5, C. P. C. is under Art. 181 of the Limitation Act, 


the date of the preliminary decree of the appellate Court, and not that of the. 


preliminary decree of the original Court. For the purposes of such an appli- 
cation the appellate ecree supersedes the original decree, whether thera ppel- 
late Court varies the’decree of the lower Court or merély affirms it. 


(Sir John Wallis, @ J. and Oldfield, J.) Jayant: Venkayya v, Damı- 
sell: Sathiraju and Dthers, e 7 
—O 34, R. l4—Simple money deoree—Execution sought against pro- 
perty mortgaged—Mortgageunenforceable. ° 
e ve e* © 
e 
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*Unless there is a-subsisting mortgage on which a suit- for ‘sale can 
be brought there is no scope for the operation of O. 34, R. 14 of the Civit 


Procedure Code Where therefore a mortgage is ineffective for non-com-: 


pliance with statutory requirements or where it no longer subsists as a mort- , 


gage, O. 34, R, 14 of th® C. P. Code will not bar a sale of the, properties in 


execution of a money decree - & 
(Spencer Quid Ramesam, JJ.) Gomathi Ammal v. Alagappa 
Chetttar. a ne 


— O. 40, R. 1, S. 92—Szheme suit for temple— Receiver —A pporntment 
pending suit—Jurssdiclion——No piayer for removal of tiustce— 
Trustee appointed by Temple Commuitlee—E fect. 

. In a suit arder S. 92, C. P C. though there is no prayer to remove 

tbe trustee: the Court has power to supersede him and appoint a receiver 

during the peqdency of the suit, notwithstanding that tho trustee was ap- 
poinfed Manager by the Temple Committee an 

regular enquiry. 

(Qjdfield and Ramesam, JJ.) Kuppuswamt Mudaliar v. Subrak- 
maniyam Chettiar. voa nT 


— O. 41, R. 22—Dealh of appellant —dAbatement of abpeal— Whether 
Memorandum 9} cross’ objections, by the Respondent can be heard 


4 


Where an appeal has ‘abated alter the death of the appellant the ’ 


Respondent 1s noteentitled lo have his memorandum of cross objections 
beard and dete: mined. 41 Mad. 907 referred to. «| 


: (Sir John Wallis, C. J. and Napier, J.) Murugappa Chethar and 
anothers v. Ponnuswamt Pillar. ssf 


-———Soh, II, paras. 15 and 16 —Award—Arbitrator obtaining private 
suformation regarasig merits of the cuse—When amounts to mis- 


conduct. 


d was only removable after ' 


160 


£45 


The mere fact that information 1egarding the merits of ihe dispute .. 


between the parties was in the first instance privately obtained by one of 
the arbitrators does not vitiate, the award, 1f asa matter of fact that informa- 


tion was duly communicated to the otber arbitrators and they satisfied. 


themselves as toits truth py independent inquiry in the presence the 
parties. ° , ` 


49 I. C 303:4 g. L. J. 159 distinguished. 
(Odgers, J.) Sheik Mohideen Saheb v. Ramaswami Chelly. -à 


Civil Rules of Practice (Madras) R 277 — Appecabsisty—" any 
matter connected therewttl *—Meaning—High Court Circular 
679 of 1869—Apphicabilsty to proviso to R. 277—Scope of —Ursminal 
Proceedings relating lo possession 1s within proviso. 3 


The words " or in any gatter connected therewith ” in,R. 277 of 
the Civil Rules of Practice include a szbsequent suib 1f it 18 connected with 
the earl.er one, and two suits will ordinariby be considered connected 1f 
they have any issue in commofn.or involve substantially a determination of 
the same question of fact or the same mixed question of law and fact. ° 


Per Spencer, 7:—High Court Circular 679 of 1869 does not apply 
to cases in which the same parties oppose each other in successive suits. 
If it purported to lay down anything contrary to the rule itself we should 
decline to be guided by it, and cannot be availed of by a pleader me.ey 
because he has'not been engaged in Criminal Proceedings relating to 
possession only. a a ars) 

(Spencer and Ramesam, JJ.), Ramakrishna Pillai v Balakrishna 
Iyer. s l D T a) us 
Contract Act, (1872) 8.25, (8)—Hindus al Toni family—H anager 

` —Debl, contracted, for family purpose —Promiss i note by junior 

members for, after debt had become barred—Validit y— Prumtssory 

note by two or more ‘pe sons—Enforoeabtlity against ‘all exécitants 

: Consideratidh moving to one or'some of them only —-Effect—Junsor 
a 


we 
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"276 


Contract Act —(Contd.) 
bd Ss 


qrember of Joint Hindu fanuly—lWhen entitled lo act as Manager— 
Harita’s Text—Scope of. 

Per Kumaraswami Sastiı and Krishnan, JJ. (Odgers, J. dissen- 
ting):—A debt Contracted by the manager ofa joint Hiwdu family for a 
joint family purpose isa debt due by the offer members of the family 
within the meaning of S. 25 (3) ol tne Contrfict Act, and a promissory note 
executed by the latter undertaking to pay such debt after it Bad gbecome 
barred is valid and binding on them, 

Per Kumaraswamı Sastri and Krishnan. JJ :—A promissory note 
executed by more persons than one is enforceable against all ot them, it 
there was consideration for the instrument as a whole. It is not necessaiy 
that consideration should move to each exegutast. 

Per Krishnan and Odgers, JJ :~Discussion of the circumstances 
under which a junior member of a joint Hindu family is, under the Hindu 
Law entitled to act as manager. Scope of the text of Harita e Bot if he 
(eldest member) be dacayed remotely absent or afflicted wilh desease, let 
the eldest.son manage the affairs as he pleases ” considered. Š 

(Kumaraswami Sasirı, J.) Rama Pattar v. Visvanatha Patter ... 


— B. 27—Exceplion to—Restraint of trade—Coutract 1n— Goodwili—Sale 


of —Distination— Validity. 

The appellant and the respondent, who had each passenger ferry- 
boats on a river and who had controversies, entered into agreements, 
under one of which, called the kistiband: bond, executed by the respondent 
in favour of ths appellant, the former purported toany from the latter the 
goodwill-of bis trade ın plying tbe ferry-boats, and every descriptién ot 
interest and ownership which the appellant bad acquired in several river 
landing-places for plying the boats as well as the settlements obtained for 
the collection of tolls. Toe price was to be Rs. 5,400, payable by instal- 
ments, with interest, aad if default was made, in payment of any instalment 
the entirety was. to become due at once. No question cf title was to be 
raised by the respondent. Onor about the same daté as tbat of the kist- 
bandi bond, the appellant executed, in favour cf the respondent a kobala 
agreement gunder which the appellant contiacted that, in consideration of 
the Rs. 5,400, he sold hig rights ın the landing places and settlements and 
in the goodwill of the business of plying the ferry-boats, and that he ease 
to have any rights thereto. The respondent was to be able to enjoy and 
possess these rights by exercising whatever right the appailant bad in them, 
and the latter was not to be able to make any obstacle im the respondent's 
enjoyment of the sane. @The appellant tutther undertook to close the busi- 
ness of playing the particulat ferry- boats, and that 1f he ever carried on tbe 
business again Hie would retarn the whole amount of the consideration. 
Held, on a construction of the agreements, that thé transaction amounted to 
a sale ofa real goodwill and came within the exception to S. 27 of the 
Contract Act and was valid. = 7 . 
ee (Viscount Haldane) Chanda Kania Das v. Purasullah Mullick 

E. ; eae 
—8 %4—Penulty—Cc mpound interest ut ths same rate on default ‘of 
payment. ° ° 


A stipulation to pay, compound intergst from the date of default at . 


the same rate as the simple interest, is mot a penalty withia S 74 of the Con- 
tract Act. 34 Cal, 150 Relied on, 37 I. C 799 not followed. 
(Ayling and Odgers, JJ.) Malli Chettiar v, Veeranna Tevan. 


Court Fees Act 8. VII of 1870 7 (4) (f)— Sust for partition in & 
joint Hindu®family-Family trade—Accounts—Valualtson—Court fee: 
e . Where in 4 suit for partitign among the members of a joint Hindu 
family part of the property to be divided consists of a family trade or busi- 
ness th: plaintiffs are at hberty to put an approximate valuation on their 
claim a; regards the tradê or business the provision of laW applicable being 
S. 7, CL 4 (1) offthe Court Fees Act. The plaintiffs are not bound to value 
that ite.n of property in accordance with us value as a@fterwardse ascertained 
in the course of the trial by the Commissioner appointed by the Court, 
Ce e 
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® 


40 Mad 1: 22C. W N. 669 Relied on. : e 
13 L. W. 262 explained 
(Oldfield J.) Balapattabi Chelly v. Subbaraya Chetty. , a 


-—8ch. II Art 17 Cl. (6)and Gch. I—Sust for recovery of posses- 
sion of immovable proper{se¥—Decree im favour of plaintif on 
condilioy offhrs payinp a certain amount lo the defendant— Appeal 
by plaintiff to get rid of the conditton—Valuation of appeal for the 
purpose of ootrl fees. . 4 l 


Where in a suit for recovery of possession of ımmovable proper- 
ties, the plaintiff is held liable to pay a sum of money to:the defendant as a 
condition precedest to his recovering the properties, the proper court-fee to 
be paid.by the plaintiff for an appeal against the decree is an advalorem 
court fee on tne amount the payment of which is made a condition precedent 
by the decree of thg lower Coit, and not a court fee of Rs, 10. The entire 
case law on the subject reviewed and discussed. 


The value of an appeal is not 1m all cases the value of the'suit as 
originally filed but the value of the relief granted by the decree whicha 
parıy wishes to get 11d of. 


(Kumaraswami Sastri, J.) Porkod: Aohs In re. 
Criminal Procedure Code 8. 250—Evidence showing commission 


587 


of offence fiable by Sessions Court—Magistrute trying the caseas ` ` 


constituting lesser offence triable by him—Aoguittal—Oider for pay- 
ment of compensation. 


The evidence adduced ina criminal case before a Magistrate dis- 
closed the commission of an office triable only by the Sessions Court. Bat 
the Magistrate being of opinion that on tbe facts, ifat all, only a lesser offence 
triable by him had been committed, tried the case acquitted the accused and- 
made an order for the payment of compensation to him under, S. 250 of the 
Cr. P. Code. Held, that neitber the trial nor’ the'order for payment of com-: 
pensation was illegal. et RA + 4 

24 Mad. 675 applied. l i Oe sae. a 

(Sır Wiltam Ayling, O C. J. aid Krishnaswamy Raog J.) 
Venkatiayer v. Venkatrayar. ; 


_—§g. 250 (8) and 422—Award of ‘compensation—A ppeal—Notice to 
accused rf essentfal, > i 
An accused person has no right to be heard on an appeal by the com- 
plainant against an'order awarding compensation and ndlice of the appeal 
need not be given to theaccused The only person entitled to not'ce of such 
an appeal is the District Magiswate. ‘27 M. L’J. 629 Relied on. e. 
(Napier, J} Krishna Kone V Narayana Dass. ' .° 


Crown Grants Act, 8 8—Qrant by Cruwn ~Deteymination of tenancy . 
@ 


on six month's notice. 


a i 
. Where under the terms of a lease granted by the Crown the lessee 
agiees to surrendet the demised property 37 
resist a suit in ejectment by the Crown afer the requisile notice, on the 
ground that he must be parà the value of his improvements under the 
Malabar Compensation for Tenant's Pmprovements Act. 

43 Mad. 66 Ref. er 

(Sir John Walis C.J. and Krishatia, J.). Ullattuthedt Choyt .t. 
Secretary of State for India. a ‘ote 


sıx months’ notice, he cannot , 


$ ' j 4 ‘ t ia . 1 l 
Divorce Act, 8. 87—.Divorce — Decree for dissolution ofẹeñnarrsage— 


Confirmation—Orderdor payment of alimony, when lo be made...’ 

- § 37 of the Indian Divorce Act does not confer on the judge an 
unfettered discretion as to the time within which he would make an order 
for payment of alimony tò the divorced wife. The ordér for payment of 
alimony ‘must be ‘made ‘‘ at’? “ or? within a 1easonable time after the 
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econfirmation of a @ecree de@laring the dissolution of a marriage. Helds, + ~ 
therefore, that 15 years after' the decree absolute was made was not a, 9° 
e et 


; | 11 


Excess Profits Duty Act. | ‘i ., PAGË. 


reasonable time withia which to apply for „alımony and that the applica- 
*tion muSt accordingly be refused. 


(1921) P. 107 foliowed. 


‘(Sir JohA Wallis, C.J. and Krishan, J) Arthur Malcolm Lloyd v. 
Kathleen Lloyd. i . ; 


| . od. j 

Excess Profits Duty Act 1919—äct does not regune eui y should 
be assessed willun the year for which it is impos.d—Proviftons of 
the vartous acts compared and dsscuissed—scope of S. 19—Excess 
Duty Ack. t , 


. The Excess Profits Duty Act 1919 does not require thatthe Excess 
profits duty should be assessed within the year for which the duty is 
imposed. l sd 
The provisions of the various income-tax Acts compared and 
discussed.. > > 
, S. 19 of the Excess Profits Duty Act only provides, for ethe protec- 
tion of the tax payer, that the profits of the, business shall not be chargeable 
both with, super-tax and excess profits duty but with whichever ns higher, 
It has no application to a case in which profits are chargeable only with 
excess profits duty and not with supertax. . 
(Wallis, C.J. and Krishnan, J.) The Deputy Commissioner of 
Income-tax v. Lakshms Dass Pttiushotham. ae 


Evidence Act S. 80—Docusnent over 30 year, old—Gemuineness— 

Prestm piton—Discretion as to—Exercise of —Principles—Discretion 

' of Court below—Interference in appeal—Grounds. ` | 

The. presumption under S, 90 of the Evidence Aci as to documents 
over 30 years Old has to be made with some care. In the case of registered 
documents such a presumption is very readily raised, and in the case of 
other documents, unless by reason of, their appearance or by reason of 
internal evidence there aro some cogent considerations whch recommend 
them to the favour of the Court, the Court is‘not bound to raise such ‘a pre- 
sumption usually. The discietion of the lower Court as'to the raising of the 
presumption ought not to be interfered with in appeal, unless the reasons 
given by it®re prima facie unsound. a 


Their Lordships declined to interfere with the discretion qf the 
Courts below io refusing to presume the genuincuess of the alleged counter. 
part of,a mortgage deed, though the Lower Appellate Court,had made certain 
erroneous observations in its judgment. 


(Sadasiva Aiar and Spencer, JJ) Vaidynathaswamy Iyer v. 
Natesan Malavarayan and others. i a 310 


— RN, 91—Mordgage by. deposit of title deeds—Ruidence of —Lettes relied 
upon as cvidence held to be a simple mortgage by itself and to be 
inadmissible because unregistered —Other evidence—Admisstbils ip— 
Transfer of rights undgr mortgage by depSsit of ttle deeds—Mort- 
gage by pro-note and depestt—Registered transfer of morgage 
rights—Necessity—Mere indorsement of pro-note—Sufficiency. 

¢ Where a document telied upon as evidencing a prior mortgage by 
deposit of title deeds i$ held to constitute a simple mortgage by itsell; and 
being unregistered, to be inadmussible jn evidence under S. 49 of the 

Registration Act other evidence 1s admissible to prove the terms of ibe 

equitable mortgage, and S91 of the Evidence ‘Act ıs no bar to the reception 

of such evidénce. 

An indorsee for value of a negotiable instrument the amount of 
which had been secured by a mortgage by deposit of title deeds does not get 
any right to the nfortgage ın his indorsee’s tavour by the mere indorsement 
of the mortgage rifhts. — ° j r 

(Napier and Krighnan, JJ.) Elumalai Chetty v. P. Balakrishi 
Mudaliar. ° 7 vee 297 


269 


189 


e e + 
78. 92—Absolute unconditional written promise—Contentporancous 
agreement. having the effect’ of converling it into g conditional 
e  aefeasible one—Orat evidesce of —Admissibility. 


12 p F : 
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Evidence Act —(Contd.) ae. te - "+ PAGE. 


a ; 

The appellants contracted to purchase from the Respondents 90 
bales of yarn manufastored by the Madura Mills and actually took delivery 
of 6bales Owing toa fallin prices in the market the appellants were 
unwilling to receive the remaining 44 bales on the.terms agreed upon. 
The contract was thereusv0n caneelled on the condition that appellant ,, 
paid Rs 6,000 to the respondents tdemake good their losses upon their con- 
tract with tha Mims. These Rs. 5,000 were included in a larger sumof Rs‘ ` 
10,800 which represented the aggregate amount found to be owing by the 
appellants to the respondents’ on a settlement of accounts, and an uncondi- 
tional promise to pay Rs 10,800 to respdndents order On demand was wnitten 
in the appellants’ ledger kept by the respondents and was signed by the 
appellant. In a suit based on the accounts, held that oral evidence was ın- 
‘admissible of a contemporaneous agretment that, in the evert of the Mills 
consenting to cancel tbeir contract with the respondents, the appellants 
should be exensed from liability to pay Rs. 5,000 to the respondents Such 
an agreement woeld have the effect gf converting the absolute uncondi- 
tional promise into a conditional defeasible one. 

(Sadasiva Iyer and Spexcer, JJ.) Doorvas Subbayya v. K.'M. 
Subburiayulu and sons, f, 


—-§.108—Pe!son not heard of for more than seven years—Presumplion 
as fo when he died. 


In a case where the po'nt of time to which death has to be refer- 
red may bs plac8d indifferently either during the seven years or after the 
lapse at ihe seven years, (it not being necessary for tbe plaintiff to show that 
the persog lived during the seven. years) there 1s a presumption: after the 
lapse of the seven years ia favour‘of the death and it is for the other side 
to displace the presumption and the party relying on t'e ptesumption is en- ’ 
titled to succeed if no evidence is offered by the other side. 

34 All. 36: and 6 L. W. 633 dissented from. 


(Oldfield and Ramesam, JJ.) Bal Naicker v. Achama Natcken ue. (295 


Piduciary relationships in India—Deo sot invartbsly tnvolve all 
the duties of an Bnglish trustee—Hindu Law —dAdofptton—Share of : 
adopicd son among Sudras in Madras when legitimate Qr ts 
sttbsequentiy born—Daltaka Chandraka, tts authority. 


The rules applicable to accounts between trustees and cesiuts' que 
lrustent in England donot invartbily apply to fiduciary relationships in 
India , e g to the case of a manager of a joint family who, except where 
misappropriation is proved, 1s Jiable to account only for wpat be has actu- 
ally received and not for what he ought to have received.. net 

Among Sudrasein Madras the adopted son shares equally with the 
subsequently born Aurasa son * The rule to that effect first propounded in 
the Dattaka Chandtika has been accepted and acted upon by fhe Hindu in 
Madras for over a century, and gay “ow be regarded as established law. | 

Dictum of Turner C J. and Muthuswans Iyer. J. in7 Mad. 253 
approved. 40 Mad, 632: 29 M. L. J. 710 overruled. 

The Dattake Chandrika has been long accepted in Southern India 
as a high authority on the law o! adoption, but where its propositions sare 
not based upon authentic texts itts necessary to enquire whelher they have 
in fact been accepted, and acted upos as law. 7 . . 

Arumiul: Perras v. Arumills Subbarayadu (P.C ) : viene 88 
Hindu Law— Joint Familp—Debts— Borrowing by% junior member — . 

Tyrade— Liability of other members, 


Where a janior member of a joint Hinda family being,in char ge of 
a family borrows money for pinding purposas the other ee of the 
tdmily are liable to the creditor to the extentof their shares in the famity ° 
properties. ' | 

Obéter :-—Th2 actual borrower as well as the manage: of the joint 


541 


family wuld als > be personally liable for the debt. eg 
š (Oldfieldeand Ramesan, JJ) Venkala ‘Krishiuahev. Alyam 
Subbiah KNS M E E oo Lig 654 
(E e 
r 6 
@ 
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° e 
„——Joiyt Hindu family—Liabilily to accouni~Nature of—Reunion—Re- . 
uniting members'bringing varying amounts—Subsequent partition 
—Quantum of shares. 


Although the manager Of a Mitakshara Joint Hindu ‘family is not 

responsible for the manner ın which he disposBd of the family income in the 
past, except im case of fraud and misappropriation, he cannot when a parti- 
tion is demanded evade his liability to give an account of, the asSetse of the 
family as it existed at the time of partition. The other members of the 
family are not bound to accept the ‘statement of tha Karta as to what the 
Properties at the time of the partition consist of and the court can 
order an account of the properties to be taken l a 

When a partition sutt is brought ansi it becomes necessary to decide 
what the joint properties are which are available for division the parties 
not being agieed aboat it the managing member: will have to explajn what : 
became of the joint properties such as have been traced to hig possession e 
prior to the date of the partition to avoid an inference being drawn against 
him that they are stiil subsisting ın his hands. . For such a purpose he pay 
have to give an account of what he did with such properties lest he 
should be debited with them at the timeof the partition.. e 


32 Mad. 271 : 43 Cal. 459 Referred to. 


Per Phillips, J:—In the case of a re-union in Hindu Law even 
though the re-uniting members bring into. the common stock properties of sa 
unequal value, the re-union restores them to their original joint status and 
when pattitian1s subsequent by effected, they are entitled to the same shares 
as at the original partition irrespective of the amount of capital contribated 
by each co-parcener. 7 . o 
39 Bom. 734 followed. o) ) 


33 Mad. 165 : 19 M. L. J. 723 : 23 I. C. 82£ not followed. 
(Phillips and Krishnan, JJ.) Kristnayya v. Guruvayya we 503 


—Joint family —Manager--Mortgage of ancestral family properly for pur- 
ohase'of other pbroperty—Valsdily agatnst minor mentber—Puchase 


an ing provident and speculative transaction —B fect. 


Were, in a suit on a mortgage bond executed by ‘defendants | and 
2 and by. the 3rd defendant for himself and as guardian of the 4th deferiant ° 
his minor younger brother, all the defendants being mémbers of a joint 
Hindu family it appeared that ‘amoynt of the band was rafsed for paying up 
a portion of the purchase money due in respect of other lands in a ‘neigh- 


t 
1 


bouring-vallage putchaseal by defendants 1 to 3 for their family. 

Held, that the purchase was an imprudent and spgculative transac- o 
tion and that theguit mortgage of ancestral familg lands for paying upa 
portion of the purchase money due in respect of such purchase was not 


binding on the 4th defendants’s share in the morigaged lands., st 
(Sadzsiva Iyer and @pencer, JJ.) Subramania’ Chetty v. Chidant- 
bara Mudalsar. l s ; 459 ies 


——Magriage—Brahma or Asura form—Money paid to bride's father for 
Mar 4age evpeuscs. 

Whereas, as a term of the contract of marriage, money is paid by 
the bridegroom,to the bride's parents to enabfe them to meet the expenses of 
marriage. the marriage is one in the asura form. i 

3 M. L. f. 261 Relied on. 


(Spencer and Ramesam, JI)  Ratnathanni v. Somastindrg 
Mudahar, i 76 


o eee 
——Successton— Randhus— eal i among atwa bandhus—dA/aternal 
*  ncle—Father’s sister's grandson, , 


Under the Toran Law, the maternal. uncle succeeds in pre 


ference to a son of the paternal augt’s son. Though bott the claimants are i 
atma badhus the maternal uncle 13 preferable- by reason of the fact that o” 
he and the deceased were sapindas to cach other and%ilso becaese he is the r 
nearer in degree. pn o i ° 
© 
e e d 
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Hindu Geaw.—(Conid.) 


p : 

Muthuswami v. Mulhukumaraswami (1892) I. L.. R, 16 Mad. 23 
approved Sundarammal v. Rangaswamı Mudaliar (1894) I. L. R. 18 Mdd. 
193. Baluswamı Pandithar v Narayan Row (1897) I. L. R, 20 Mad. 342, 


(Mr. Ameer gli). Vedachala Mudaliar v Subramama' Mudaliar. 


—Sucosssion—Mitakshara—Rig h, of*'Sishya ” or disciple— Sudras. 
The “ Sghya’’ or disciple of a deceased Sudra takes his property 
as an heir uler the Milakshara Law and prevents an escheat to the 
Government. The texts of Hindu Law recognising the right of inheritance 
of a“ Sishya ” or disciple‘are' not absolute, '' , 
' 42'Cal. 384 (P. C.) and 12 M, 11 A. 448 Referred to. 


, (Ayling and Odgers JJ.) Sajnbasiva Pillai v. Secretary of Stale 
for India, _— > 


— Widow Surrender by—Valıdıty—Test—Altenatlron of whole estate by 

e  sucesssive gteps—Debis.of widow— Undertaking by reversioner to 
discharge—Effect. i 

‘What is necessary to bring ‘the doctrine of surrender into effect 1s 

that the widow should part with the whole of the interest ; ıt does not 

matter whether it is ddhe'by one single act or by a number of successive 

acts. 


. Whether an undertaking by the reversioner to discharge the exis- 
ting debts ofthe widow would invalidate the sutrender depends upon the 
circumstances of each case the test tobe applied being to see whether the 
transaction 1s a bona fide surrender ora mere devise to divide the estate 
with the meversioner, . ae l T 
(Sir John Walus, C. J., and Oldfield, J.) Sri Raja Surya Rao 
Bahadur Garu v, Si: Raja Suryanarayana Jagapathi Bahadur Garu 


—— Widow's estate—Movables—Waste—Alienation—Remedy of rever- 
sioncer—Alienation— Limitation Act, Art. 120. ai ae 


Where the corpus of an estate inherited by a Hindu widow from 
her husband consists of movables and she is guilty of waste and improper 
alienation, it is open to the reversioner to file a suit praying that the mov e- 
able corpus may be reduced into possession and handed over to a rgctiver 
appointed jn the suit. Subject to any question of limitation transferees from 
the widow without consideration may be made to replace any part of the 
moveable corpus which can be ‘traced to their lands on tbe equitable prin- 
ciple applied in (1914) A. C. 398 which imposes upon people into whose 
hands the property of other persons has Come withoug, consideration the 
duty of accounting for it and restoring it. The widow herself who is guilty 
of waste is accountable ¢herefor and 1s bound to replace the moveable corpus 
which she has mdde away with*if she is in a position to do 80, subject to her 
right to enjoy the income of the fund replaceed. g 


Art. 120 of the Limitatton Act is applicable to a suit by the rever- 
sioner, for the reliefs aforesaid. ae / @ 


(Sır John Wallis, C. J. and. Krishnan, J.) Gogula Venkanna v, 


Gogula Narasimham, mee 


——Will—Construction—Bequest by husband to lus two wives without 
er of ahenation with memainder in centire propertses to hits 
daughter with absolute righis—Estate conveyed—Death of one wife 
—Surviving widow's right to entsre properties by survivorship — 
Rigits of daughter—Pleadings—Plaint—Amendment in appeal— 
Practice. 


Where the will of a Hindu provided that after his @eath his two 
wives ought to take respectively the propertias set out in Schédule land J1 
thereto and enjoy them without alienating them, and that afler their death 
M, his daughter, should take the entire’ properties witb*all rights and enjoy 
the same, held that, on the death of One of the widows, the surviving widow 
became entitled to the entire properties by survivorship, as ander'the 
eordinary rule of Hindu Law? andthit M,the daughler was entitled to the 
properties only after the life-time of the surviving widow. ; 
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fh the Court of first instance itself to amend his plaint. by adding a prayer 
for possession, bat that court thinks an amendment unnecessary, the Appel- 


late Court ought net to dismiss the suit on the ground that plaintiff was out: 


of possession at the date of suit and yet did na pray for possession. The 
proper order to make in such a case isto giv@ the plaintif leave to amend 
his plaint. 6 


(Wallis, C J. and Krishnan, J.) Achammal v Narayanaswamy 
Naicken. one 


Inam—Unenfranchised service inam land—Usufructuary mortgage of — 
Morigagee in possession for over 12 years —Acqusttion of a mort- 
gagee’s interest by pi escri ption—Covewants in the usufructuary mort- 
gage deed, binding nature of—Liabilily to account for rents and 
profits. — 

Where unenfranchised service inam lands are usufructugrily mort- 
gaged and tbe mortgagee remains in possession for over 12 years he acquires 
by prescription the right of a usufroctuaty mo:tgagee,and.31s liable tq be 
redeemed as such. 

39 Bom. 358 and 33 Bom. 116 and 4 A. C. 324. 21°Bom. 609 follo- 
wed. 

He is also bound by the covenants inthe usufructuary mortgage 
andis liable to account forthe rents ‘and profits, 67 L. T. ¿735 and 
30 M. L. J. 381. Referred to. i l 

(Ayhng and Odgers JJ,) Sontyanagopala Dasu v. Inapatalupulu 
Rami. er 


Income Tax Act (VII of 1918) Ss. 3 and 38 (1)—Resident 
of Cochin State, having principal place ofi business in Coch- 
1 State and doing large part of his business in British Cochin— 
Profits made by Ins business connection, in Briltsh India S. B3 (1) 
latter part, effect of—Whether the agent only person assessable — 
Non resident whether British subject or foreigner hable to incomcetax. 


The petitioner was and resident of and had his pmncipal place of 


business in Pochin State in Muttancheri which adjoins British Cochin and ° 


practically forms one town witb it. He did a large part of bis businegs in 
British Cochin #. e , contracts for the supply of goods were entered into and 
signed at the offices of firmsin British Cochin and the goods were deli- 
vered at the jetties of the purchasérs, the sale proceeds were paid to the 
firm’s agent or rather duly authorised servant in cash in British India or by 
cheques which‘ are cashed in banks ın British India. l 
In these*c:rcumstances the profits and gains thus made by the peti- 
tioner are profits “and gains arising to the petitioner through or from his 
business connection in British India and he ig assessable to income tax ın 
oe of the profits and gains gains under S.3g (1) of the Income tax 
cl 


by which the tax can be levied where the non resident himself cannot be got 
at and dôẹs not lay down, tbat the profits or gains are assessable to income 
tax only ın the name of an agent of the non resident. 


4 


Whether the nonresident is a British subject or foreigner he is’ 


liable to income tax in British India under Ss. 8 and 33 (1). ° 
(Sır John Walhs, C. J , Ayling and Krishnan JJ.) Thè Deputy Com- 
missioner Inconie taw Banjee Ramyee and Co, : 


———§8s 51, 53 —Scope und construction of—Specfie Relief Aol, S 45 
—Whether amd when an application, for Mandamus lies against the 
Chief Reventre author1iy—Govgrnment of India det, 1915, S. 106— 
Effect of on the right to apply for Mandamus—Whether Chief 
Revenue authority i8 bound to refer a question of law on the appli- 
cation of the assesste if st is pot frivolous. oo . 

An application under S 45 of the Specific Relief Act to direct the 
Chief Revenue Asthority to make a reference ynder S. 51 af the Indian 
Income; tax Act 1918 does not ly dn the High Court especially where the 


Where, 10 a suit for a declaration and injunction the plaintiff offers” 


6 
The latter part of S 33 (1) fir8t clause only provides the machinery | 


194 


191 


16 : ° 
Insolveney. 


& 
question raised has been considered ‘by the Chief Revenue authority god 
there is no suggestion of any want of good faith on its part. t 

The issuing of the writ of mandamus to secure the performance of 
a public duty wherego adequate -remedy existed by action ot otberwise 
and the’substituted jurisdiction to §ssue orders under S. 35 of the Specific 
Relief Act are matters of original j@ris diction. i 


l The€ligh Court in making an order under S. 45 Specific Relief Act, 
against the Chief Revenue Authority would be exercising original juris- 
diction “ ın a matter concerning the revenue ” within the meaning ofS. 
106 of the Government of India Act, 1915 

S. %1 of the Indian Income-tax Act, 1918, alters to Some extent S 

"108 of the Governmet’ of India Act afd confers jurisdiction on the High 
Court to proceed ona reference from a revenue authority under the provi- 
signs of the ¢ection. 

An appli€ation for an order under S. 45 of the Specific Relief Act 
against the Chief Revenue Officer 18 a ‘proceeding against him ‘within the 
meaning ef $. 52 of the Income-tax Act. 

(1891) 2 Q. B..46 followed. 

Consequently, independently of S. 106 of the Government of India 
Act S, 52 of the Incoms tax Act probibits among other things any application 
against the Chief Revenue Authority under S. 45 of the Specific Relief,Act 10 
eespect of anytilsing done by him, in good faith. 

“ Anything done ”’ in S. 52 includes also anything omitted to ‘be 
done. 

Full effect will be given to the language employed by the legislature 


in S. 61 of the Income-tax Act by giving the’ Revenue: Authority, which is ` 


entrusted with the assessment, the duty of deciding whether andto what 
extent it requires assistance in making the assessment. i 

The decisions of English Courts afford guidance in this country for 
the decisions of questions of law, subject to just exceptions. i 


Semble :—There are not ‘sufficient grounds for. bolding., that the 
effect'of.S. 5L'of the «Income-tax.Act isto pattially repeal S. 106 Sof the 
Government of India Act even to the limited extent of allowing the High 
Court to-€xercise original jurisdiction when there are allegations of bad 
faith against the Chief Revenue Authority. ; 


(Sir John Walls, C. J. and Oldfield, J.) +The Chief Comnnsstones of 
Income-tax v. The North Anantapur Gold Minecs, Ltd. è | 


Insolvency—Official Rece:ver—Receiver not appointed Receiver of pro- 
perty — Effect, — Pessossory-tithe — Surt upon—Marntainabslrty— 
Adverse. possession—Interruption of —Declratory sist regarding, pro- 
party subycot to adverse gossesston—Effect. 


The property of a person adjudicate an inSolvent under the provi- 
sion of tbe Provincial Insolvency Act, 1907, does not +fso facto vest in 
the Official Receiver who may have been appointed forthe local area 120 
which the insolvent is residing, but it is neccssary that an order should bave 
been passed appointing a Receiver before the property would vest in the 
local Official Receiver. ‘Held therefere, Receiver of the Iocal a1ea appoint- 
ed under S. 19 of the Act but not appointed Receiver of the ‘property in 
question was sot effectual to pass title. The purchaser in such a case 
cannot be held to have acquired a good title from the Court merely on the 
strength of the fact tbat'it directed the delivery to him of the possession of 
the property sold. to e 


| Where the purchas¢r'was by order of’ Court put in fossession of 
the property purchased after dispossessing another who was in’ possession 
thereof till the date of such ‘dispossession Held, fy thgr, in s suit by the 
latter to recover possession of the property from the forrher, that, inasmuch 
asthe purchaser acquired no title from his purchase, the plaintiff, was 
. entitled to recover® possessidn from him on the strength of his (plaintiff’s) 
possessory title. |” k -° ' a 


17 
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Land Law of Madras. ) 7 ‘ 


Quaere whether, where property belonging to A ın the adverse jos- 
sessidn of B 1s attached by A's creditors as his property and ona claim by 
B thereto being allowed is made the subject of a suit under O. 21. R 63 C. 
P C. which is decided by the High Coart in Second Appeal m favour of A’s 
creditors, B's possession from the date of attachment ®ll the date of the 
decree of the High Court is ineffective fr the purpose of completion of 
ttle by adverse possession, e 


d 
(Abdur Rahim and Odgers, JJ.) Vythilinga Padayachi v. Ponni- 
swami, Padayachi, - se 


Land Law of Madras—Service teunres—Karnam lands, nature of 
title therclo—Has the office-holder’s family any rights tn such lands 
—Enfranchisement of Inams ind& Inam Rules of 1859—Whether it 
enures for the beucftt of an office-holder's family or to himself 
exclustvely—Distinctron between personal or subsistence giants and 


service Inams—Madras Acts 2 of 1894 and 3 of 1895—glladias Kar-* 


nam Regulations of 1802 1806 and 1831 —Drfference between the law 
of the Palayam and the law of the Karnam tnams. 


The lands comprising the emoluments of a Karnam or village 
accountant in Madras are not joint family property. They are an appanage 
of the office, inalienable by the offive-holder, and designed to be the 
em olument of the officer into whose hands soever the’ofice may pass. In 
many cases there may be along continuance of the office ina particular 
family, but there is no absolute right of hereditary succession The Karnam 
is a personal appointee, and if a stranger is appointed the lands go with the 
appointment to the stranger selected, without being subject to any Glaims 
thereon as a family right by relatives of former holders of the office. 

This was the law in Madras even before Madras Act 2 of 1894 and 
Madras Act 3 of 1895, which made it clear that eligibility for the appoint- 
ment of Karnam is a mitter personal to the appointee. 

When Karnam landsare enfranchised under the Inam Rules of 
1859 the enfranchisement is to the office-holder himself and does not enure 
fot the: benefit of his family. ' 

If this respect Karnam lands, which are service Inam -differ from 
Palayam lands, which are now merely personal Inams. When a Palayam 
was abolished, in so far as the duty of renderiog military service was con- 
comed, the estate was continued with all its ‘hereditory incidents to the 
Palayagar like an ordinary zemifdari. But ın the caseof Karnams the 
lands follow the office, (1894) I. L R. 8 Mad. 249 (F B) appioved. (1902) 
I. L. R. 26 Mad. 339 : (1907) I. L. R, 80 Mad. 434 (F. B.) overruled. 


Musti Venkatajagannadha v. Must: Veerabhadrayya (P. C.) iga 


' x ‘ 6 
Landlord and Tenant --Forfe:ture—Dental of the landlord's title— 
Landlord’s knowledge of dental of title prior jo suit, necessary— 
Permanent tenure whcther can be foreferted by the dental of title— 
Anubhavam tenure whethew forferted by the denial of landlord's 
title—Amendment of ‘plaint whether can be allowed if defendants 
prevented from setiing up imutatton. , 
In order to'forefeit a lease onthe ground or denial of title by the 
tenant, the landlord must prove not mereļy that the title of the landlord 
was dented but that it came to his knowledge, ptior to the sult.. 


-- 41 Mad. 629 : 34 M: L, J. 170 followed. 


,' 42 Mad. 689 at p. 599 : 36 M, L. J.‘548 referred to. 

'' A permgnent lease inay be forfeited by a denial of the landlord's 
t'tle. 86 Cal. 1003 Referred to. - 4S 
© © Quaere: Whether an arfubhavam tenure’ can be forefeited bya 
denial of the landlord’s tle. ane ; 

l Per Odgers, Jé—Where, the suit was originally framéd as for the 
redemption ef the kanom and at amendment of the plaint was applied for 
on the 6th of December 1917 seeking to amend theaplaint by seeking to re- 
gover possession of the property gn the ground that the def€ndant was the 
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plaintiff’. tenant and that he denied the title of the landlord in 1904 and the 
amendment was ordered on the 8th of February 1919 by the Lower Appellate 
Court, held, that the amendment should.not have been allowed as it pre- 


vented the defendant from setting up the plea of limitation which he was 


otherwise entitled to do. ° 
27 M. L. J. 25. % . 
(Napia afi Odgers. JJ.) Sreedharan Valia Rajah v. Kunhunni ... 


——Instriution of suit for rent—Recoguition of tenancy—Warver of forfer- | 
fure—Right of tenant tothe value of improvements—Customary ` 


law of South Canara. - 


‘A landlord who sues his tenant for rent’cannot be heard to say that 
there was no valid or subsisting lease during the period for which he sues 
for rent. ‘He will also ba deemei to have waived anv cause of forfeiture 
existing upto the end of the ‘period for which be sues for rent. 
4 C. B. (N? S.) 376 Referred to: | | 
Under the Customary law of South Canara a tenant is entitled to 
the value of improvements effected by him on ejectment by the landlord. 
24 M. L., J. 327 dollowed. a. 


(Ayling and Coutts Trotter, IJ.) Ramappa v. Abdulla Beart. 


——Ryotwar: patladar—Sımt in ejectment—Clann of ocoupancy right by 
tenants—Ogus of proof. 


In a suit by Government pattadat of rpoifwar: lands to eject bis 
tenants therefrom after due notice to quit, the onus of proving the existence 
of a right of permenaut occupancy lies heavily on the tenants setting up the 
right - a 

43 Mad. 567 (P. C.) 21 M. L. J. 845 not followed. 


t 


(Sadasiva Iyer and Napier, JJ.) Subramania Karayalam v. Siva- 
subra manta Pillar. bag 


Lease —Covenant for renewal—S pecific perfor mance—Suit for—Laches— 
What amount to—Nature of covenant—Validity—Rule against per- 
peturties—T. P: del, S. 14--Applicabs}rty. ; . 


‘Plaintiff had a lease of the suit land from the defendant for a 


period of 5 years on 6-5 03 with a claus entitling plaintiff to obtain rena- 


wals on same terms as hê might require from time to time. He failed to 
apply for renewal in 1908, but continued in posstssion without ever being 
called upon to take renewal. In 1915 defendant, obtained a dgcree'for posses- 
sion of the land inaemuch as tbe plaintiff had not taken out a renewal. 
On 4-11 16 plaintiff callef upon ee at to execute a lease {or 5 yéars with 
tbe clause for renewals, and on his failats to do 80, sued for specific per- 


formance. Held, that plointifi’s right to enforce the agreement had not ` 


been lost by laches and that th® agreement was not void as being one in 
tolation-o{ the rule against perpetuities. ae : i 


The agreement cannot be said to be a transfer of property within 

tbe meaning of S. 14 of the T P Act read with S. 5 thereof ‘It is only a 

covenant to reneval the option of the lessee, acovenaut rinning with the 
jand and not subject to any rule against perpetuties. 4 a 

(Abdur Rahim and Oldfield, JJ.) ‘Tellicherry Pichi Nadi v. 

Jefferson. ' ! t , A ; , t% oes 

Limitation—Adverse possesstou—Proof—Onus--Quantum—Fores! Land 

wicabable of culfivation—Surt, for, by person having trtle—Plea of 

adverse possession by defendan!—Possesston by plainit fh sufficient 

to displace plea—Wha? amounts to, œ ° — 


Standing a title in “ A” the alleged possession qf “.B’’ wust have 
all the qualities of adequagy: continuity and eXclusivenėgs which should 
qual'fy such adverse possession. But the onus of establishing, these things 
is upon t' 6 adverse possessor, Accordingly when the holder of title proves 


fiat he too has beef exercising during the cutrency of his title vdrious acts ` 
of possession, then the quality of these acts ever? eltbough they might hava, 


1 
e 


525 


175 


` 


F 19 


Limitation Aot. : x 


, s 

failed lo constitute adverse possession as against another, may be abun- 

* dantly: sufficient to destroy that adequacy and interrupt that exclusiveness 

and continuity which is demanded from any person ‘challenging by 
possession the title which he holds. 39 M. 617, P, C. Foll. ee 

' Forest land, very }ittle of which is >apable of, or has been subject 

to, cultivation, 18 far removed as a subject of “definite possession from lands 

under continuous and permanent cultivation, compactly situated *indgcapable 

of being remembered with identification as the lands held and Occupied in 

articulate plots or under leases. 


` (Lord Shaw) Kuthali Moothovar v, Perinati Kunharankutty, 


Limitation Act, Ss. 4and 14—Suwit filed after the period of limità- 
tion tn a wrong court on the re-ope i112 day—Proper court re-o pett- 
ing of the same day Plaint subsequently reiuined by ihe wrong court 
for presentation to the proper court—Sudsequent presentatios to the 
proper court—-Sust not tn time—Scope of S, 4, Limitation Act, 

The last day'foi presenting tbe plaint in a suit was 30-12-1917 on 
that day the Court of the Subordinate Judge of Cochin in which the pint 
ought to have‘been presented was closed for the Christmas: holidays. On 
the 3rd January, 1918 the date on which that court aod the Court of Small 
Causes, Cochin, 1¢-openéd, the plaintiff presented her plaint in the Small 
Cause Court. , The piaint was returned for presentation to’ the proper court 
on the 6th February, 1918 and the plaint was presented in tbe Sup Court on 
the 7th February, 1918. On the question whetber the suil was instituted in 
time, held, that it was not saved by the combined operation of Ss. + and 14 
of the Limitation Act and ıt was barred by time. EN : 


Altbough ıt might be possible to exclude the time between January 
3rd and 6th February under S 14 of the Limitation Act, it cannot operate 
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to receive a claim which became time expired by the plaintiff’s failure on 


3rd January to institute a suit in a court of competent jurisdiction, 

' The operation'of S. 4 of the Limitation Act cannot be invoked if 
the hol'days precede a period which can be excluded from computation under 
any other section of the’ Limitation Act, 

Fosthis purpose, 1t makes no difference that the same judge presides 
over the Su@-Court and the SmallCauses Court or even that the same minis- 
terial officer is deputed to receive plaints on'the Original as the Small 
Cause side, because S, 33-of the Small Causes Courts Act declares that the 
Small Causes Courts are different Gourts for the’ purpos®s of that Act and 
the Civil Procedure Code. . ; S ài 

(Spencer and ®Rantesam, JJ.) Ummathu v. Pathunima aud 
another ` i ifs 


—-§. 12 (2) arld (3)—Time taken in obtaini&g copy of judgment and 
deoree—Mode of computation. 

Ia computing the period of limitation for filing an apseal under S 
12 of the Limitation Act the tine taken in obtaining a copy of the judgment 
and the time taken in obtaining a copy of the decree musb both be excluded 
except where these two periods overlap each other‘ and where they do over- 
lap, thet ane.overlappedshould be excluded only. once. 

83 Mad. 256 and 8 M. L. J. 148 relied on. 

(Spencer and Odgers, JJ) Vellaiyanfinal Bib: and others v, Koolay- 
ama Rowthan., ; 


——§8.18, Arts 62 and 95 —Sust for share of a common debt cellected 
by a co-sharer—Lrnitalion—Startiug pornt—Fraud—Evlension of 
timc, 

Where a member ofa Hindu family which, has become divided 
colfécts*a debt due to the family und® keeps the amount, a suit by the other 
members for their share gf the moneys so collected is governed by Ait. 62 
and not by Art. 95 of the Limitation Act. à 

In the absence of proof of’ active and fraudulent concealment from 
the plaintiff of bis right to institute a suit when it firgt accrued fo hin S. 18 
of the Limitdtioa Act will not apply, 

® 
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6 Mad 402 and 32 Mad. 191 referred to. 


(Spsucer and Ramesam, JJ.) Ralalagu Servat v. Sola: Serva: ... | 


——§. 19-_-Acknowledgment—Validily—Essentials—Bnglish and Indian 
Laws —Distinchon -Acknowledgment of lability —W hat amount fo. 


Where, ig a suit ona promissory note, it appeeared that the maker 
had, in the co@rse of his examination as a witness in ceitain criminal pro- 
ceedings, made a statement with reference to the note to the effect:—" I 


executed the promissory vote. The contents of the promissory-nole are: 


correct.” and that at the date that the note was shown to the witness, there 
were four endorsements of various payments, keld that the statement 
„mounted to an acknowledgment of ligbility subsisting at the date thereof 
Within the meaning of S 19 of the Limitation Act. . 


. Obsgevations on the distinction between tbe English and the Indian 
Law on the subject and on the effect of the decision in 33 C 1047 (PC). . 


(Yapier and Odgers, JJ.) Subbarama Iyer v. Veerabadra Pillar .., 


§. 20—Part-pay nent of principal—Agent duly authorised to make 
payment—Fact 8f payment appearing m handwriting of agent— 


Meaning—Final decree for sale—Part of hypothecated ’ property 


acquired under Land Aogitsition det—Compensation money paid 
into Court—Payment, out of same to decree-holder under order of 


Judge—Payment + tf affords fresh starting pont of limitation for 


execilsott. dl 


On 20-9-1912 a final decree for sale of the hypothecated properties 
was passed. Items 4 and 5 of the hypothecated properties were afterwards 
acquired by the Go erament under the Land Acqusition Act and Rs, 3,400 
(compensation money) was deposited in Court for the Governmen on 
11-8-1914 to the credit of the suit. On: the very same date the said sum of 
R3. 3,400 was pald out to the decree-boldet on account of bis decree, the 


judge siguing a paper indicating that the amoust was pald to the decr ee~’ 


holder ın the presence of the Judge and through the court. On a:fresh execu- 
tion application for sale of two other hypothecated . properties filgd on 
10-8-1917, freld, that the application was not barred by limitation. . © 

The payment of Rs. 3,400 was part payment of the principal of the 
decree debt, the judge, Dy whose order the payment was ,made, was an 


agent duly authorized by the judgment-ebtor to.make it, and the fact of the ; 


payment appeared in the handwriting of the "Judge within 'S..20 of the 
Limitation Act. The requirements ot that section were therefore satisfied, 
and the decree-holder had a fresh starting point from the date of | the pay- 


ment. 


Goundan/ l 


—— Art. 11—Ap'plicabili ty—U nsuocessful garmat — Suit by— Limitation 
—-Clatm preferred and order therein made on the basts of an at- 
tachmen—No attachinent in fact—E fect —C.P. C. of 1908—-O. 41, 


R. 68—“Party agains’ whom an order is made %*—Meaning. ° 


s... 
1 


Doafendants 5 to 10, who exentually obtained a decree for moncy 

against defendants 1 to 4, had, at an earlier stage in the suil, obtained a 
coadıunal order of attachment before judgment, but the attachment was 
never actually made. Arter obtiming tbe decree, defendanls 5 to 10, in 
ignoraace of the last mantioned fact, preceeded, as though there had been 
an altachmsnt, to ob ain issue of a sale proclamation, Thereupon, pluintzff, 
who was a hypothecatee ol the properties under a hypothecation® decd execu- 
ted in his favour by defendants 1 to 4,equally m igaorance of tht fact thatnp 
attachment had beea made, claimed undar O 21, R 62, Ç, P.C., adeclaration 
taat the sale should be sabject to his rights as hypothecajee. His claim was 
however. disallowed) with reference by the Court or the parties, to the 
ab:ence of an atiaghment. He, thereupon brought, a suit, whethér or not 
° w thin a year from the date of the order disallowing the claith not being 


l a o l ° 
(Sadasıva Iyer gud Coults-Trotter, JJ) Govinda Pilla: y. Dasari 
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clear, for declaration that the sale should be Subject to his mortgage right. "9 


t 
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That suit was withdrawn with liberty, and, more than year after the date of 
the ordef disallowing his claim plaintiff brought another suit for recovery 
by sale on his mortgage. 

Held, that the guil was barred under Art. ll of the Limitation Act 
of 1908 whether or no there has: been an altaghment, ifa party prefers a 
claim ou the footing that there was an attachment, and submits the metits 
of his claim tothe court for investigation, he 1s equally a pergon against 
whom an order 1s passed, which under O; 21 R. 63, C. P., C., Willgecome 
final, 1f ıt ig not displaced. 

The principle applicable to such cases is that stated by Bowen L. J. 
inex parte Pratt (12 Q. B. D. 334). Plaintiff's resort to the claim.procedure 
was only, a selection of one of two procedures ‘dvailable to him, and did hot 
result in any entire divérsion of the cours@of procedure ‘or constitute an 
attempt to give the court a jurisdiction, which it did not possess. 


' (Oldfield and Ramesam, JJ} Mtthiah Chetty v. Palaysappa 
Chetly z A : c ' i t ees 
— Art. 11,18, 62 and 1830——Property of an insolvent under attach- 

ment— Application by an official Receiver praying that property may 

be treated as vested’ 18 himself and as not available to the attaching 
creditor solely—Whether application one under O. 2f, Rr. 58 to 63 or 

O. 38, R. 8—Sutt to set aside the order—Ariticle of the Linutation Act 

a pplicable—Aloney paid over to the ailaching deorce-holder—Suit to 

recover amount paid over—Laimitation Act, Art,62.- + ; 

. An application by an’ Official Receiver to fhe Court which had 
attached the property of an insolvent at the instance ot a creditor praying 
that the property may be treated as propeity vested in the Official Receiver 
and as therefore not available to the attaching creditor to satisfy exclusively 
his claim under the decree, is, not au application falling under the term of O, 
21, Rr. 68 to 63 of under O. 38,'R. 8 or,S. 73 of the Code of Civil Procedure 
and an order on such ‘applicatiou does not require to be set aside by a suit 
brought within one year thereof under Art. 11 or’ 13 of the Limitation Act. 

7 All. 702 doubted, ° a 
Art 13 of the Limitation Act does not apply to cases of suits to set 
aside ordersepassed on miscellaneous applications in the course of execution 
proceedingswhich are proceedings in suits). a ee 
33 AIL 98 not followed. ! a ET oe 
‘A guit to set aside an order onthe above application by the Official 


Receiver can be brought within six years {rom the date ob the order under. . 


Art 120’of the Limitation Act. 


If subsequent tw the Offial Receiver's application the money was ' 


paid over to the attaching: decree-holder, the Official Receiver is entitled to 
bring a suit to recover that money as money had and received by the decres- 
holder for the use ef the Official Receiver, and the Limitation for such a 
suit ig three years ‘under Art. 62 of the’ Limitation Act. ARE. ; 

(Sadasıca 'Aiyar and Spencer, JJ) BalaR&rishna Menou v. Rangan 
Patter ii s . “= ° : xe 
ay 11,18 and 120—Aétachment before’ judgment—Deorec in 

ifs order in execytion—Order on olasm petition filed subsequently— 
Limitation for a smi questioning the order. 

Property attached before judgment 4s nol in all cases attached “in 
execution of a decree” w.thin the meaning of Art. 11, Limitation Act. 

Where fhere 18. an order in execution for the sale of property 
attached before judgment, that order proceeds on the footing that the pre- 
petty is to be considered as altached in execution by virtue of O. 38, R, 11 
of the Code of Civ Procedure, a claim put in after that order may properly 
be regarded as a claim,to property attached in ‘execution of a decree within 
the mefning of Art. 11 of the Limitatioun Act. The period of limitation for 
a suit to set aside the claig order is one year under that article. 

Cases of claim,orders in cases of attachmentg before judgment 
not governed by Art. 11 fall under” Art. 120 of the Limitation Act 

(Wallis, G-J. Oldfield, Spencer, Kumaraswamy Sastri, Ramesam, 
JJ Arunachalam Chetty, v, Periasami Scrvar (F. B.) 5 i 

fe e ; N "E ' 
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á : 

——Arts 82 80, 31—Indian Railways Act—(1890) S 56—Sale of goods 
undsr—Surplus proceeds of—Suit by coustgnor for recovery of 
Limitation. 

Held, that, ë suit by the consignor of goods not delivered to the 
consignee and sold by the Railway company in the excecise of their right 
under S. 53 of the Indian Railways Act toc the recovery of the surplus pro- 
ceeds af. ore safe ‘was governed by art 63 and oot by art. 30 or 31, of the 
Lumitauon Act. - 


A suit for the sarplus sale proceeds 1s entirely distinct from one 
for compensation: for the non-dclivery of the goods, and the fact that the 
latter class of satt might hava been availible {or the platntiff 13 no reason 
„why asuit brought for the recovery ofthe surplus sale proceeds should not 
be held to be governed by art 62. 

(Oldfield and Ramesam. JJ.) Tarobchand v The Madras and 
Souther Maharatig Railway Company Lid. we 305 


- Art. 184—Meaning and apphoability—"Conveyed in rust? — 

“OT ps tec’—"Valuable Consideration’'—Meaning—Limitation Act— 

S. 10—Bffect—Hindu Law Religious insittution—Mutt —Property 

granted for general purposes of—Permanent lease by head of mult on 
small. quite-rent—Lease not for mecessitp—Validity—Sust by 

sucoceding head to recover property—Limitatton— Adverse Posses- 

ston—Arts. 134, 144 of Limitation Act,—E ffect—Continuarce of 
tenancy by succeeding head of mutt—Right of—Effect—Hindu and 

Mahomedan ,Religioue and charitable tusistulions—Laws relating | 
te-sEnglish Law—Legal conceptions of-—Applicabihty—Mutts — 

Origin, development and rais on d'etre of—Supertor of Mutl— 

Position in relation to its endowment—Religious instiiutions— 

Manager of—Powers of Inam proceedings—Objyect of —Entty in— ` 
Inam Register as to puipose of ded cation—Boidentiary value of 
Gifts made long before Inam procecdssigs—Effect l 


S. 10 controls Art. 134 of the Limitation Act of 1908, and gives the 
clue to the meaning and applicability of that Article. It clearly shows that 
the Article refers to cases of specific trust and relates to property “conyeyed 
in trust’’ Neither under the Hinda Law nor m the Mahomedan system és any 
property ‘tonveyed” t0 a shebaid or a muttawalli in th+.case of a dedica- 
tion; nor is any property vested in him Whatever:property*he holds for 
the idol or the rnstitutioa*he holds as manager with certain: beneficial interest 
regulated by custom and usage Prima facte af alienation by a manager or 
superior by whatever name called of a Hindu or Mahomoglan, pious institu- 
tion camot be treated as the act of a "trustee’ to whom property has been 
“conveyed in truer" and who by virtue thereof has the capacity „vested in 
himwhich is possessed by a ‘‘trustee’’ in the English Law. Of course, a 
Hindu of Mahomedan-may “convey in trust” a specific property to a parti- 
clore individual for specific and d&fnise pur pose, and place himself expressly 
under the English law when the person tg whonf the legal ownership 13 
transferred would become a trustee in the specfiic sense of the term 
“conveyed in trust’? is, howaver hardly the right expression to apply to gifts 
of lands or other property for the general purposes of a Hindu religious*or 
pious institution. There is, under the Hindu aud Mahomedan Law, a 
distinction between a spechic trust atd a trust for general pious or religious 
purpose. 

On 17th March 1891, Srinivasa, the then head of mutt, granted to 
the 2nd plaintiff, a permanent Jease of certain lands granted for the general 
pur poses of the institution, on a' small quit rent of Rs. 24a year. Shortly 
after the grantof the lease Srinivasa died, and was succeeded by one 
Samudra who held the office*until 1906. On, his death the @6th defen- 
dant became the head. In 1902 the 2nd plaintiff sub-leased the lands tO 
defendants 1 and 2 for a period Of 10 years. During tlte currency of their 
term defendants 1 and 2 ħowever, obtained a lease for over 17 years from 
the authorised agent of the 26th defendant, the head of the mut for the 

.time being, and comtinued in possession of the lands under thatelease. On 
5th March 1913, the 2nd plaintiff, the 3rd plaintiff, the son of the gad and a 
eo 
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the 1st plgintiff an assignee from the 2nd and 8rd plaintiffs of their right ° 


and interest in the lands, instituted a suit, z#/er alsa, against defendants 1 
and 2, and the 26th defendant: the object of which wss to eject defendants 1 
and 2 who held under a title proceeding from defendant No. 26, and to upset 
the act of bis administration on the ground of righls acquire® adversely to 
the Mutt by Japse of time during the incumbencpofjSamudra. I: was found 
that there was no justfilable necessity for the grant of the permaneet lease to 
the 2nd plaintiff. o 


Held, that Srinivasa was not a“ trus'ee” and that all'his successors 
were not" trustees” that the lands were not granted on a ‘‘specfic” trust, 
and that consequently plaintiffs had not acquired a good title against the 
Mutt under Art 134 of the 2nd schedule of tpe Indian Limitation Act of 
1908. , 

Held, further that. “valuable consideration’’ formed: the essence 
of both S. 10 of the Limitation Act and of Art 134 of the 2nd Schedule, and 
that, even 1f the case were ons of a specfiic trusts the rent reservéd in the- 
grant to the 2nd plaintiff could uot be held to be ‘valuable consideration”. 

Held; also that tbe 2nd plainiff had not acquired“a title by %2 
years adverse possession under Article 144, because, (1) agcording to the 
settled Jaw of Indiaa Mohunt is, ın the absence of justifiable neccessity, 
incompetent to create any interest, in respect of the Mutt property to endure 
beyond’ his life and the lease to tbe 2nd plaintiff could endure only for the 
gractor’s (Srinivasa's) |1fe-time, (2) it was open to Samudra, the, successor, 
to continue the tenancy of the 2nd plaintiff during his (Samudra's) life time 
and, from the circumstances that Samudra permitted the plaintiff to continue 
. in possession and received the rent during his life with the knowledge the 
2nd plaiotiff’s tesancy ended with Srinivasa's life the proper inference was 
that the tenancy was so cOntinued and consequently the possession of 
plaiutiff never became adverse until Samudra’s death and (3) even from 
before 1912 the lands were held by defendants 1 and 2 under a direct lease 
from defendant No. 26, the Matathipath: for being. ned 

Tnere are two systems of law in force in India, the Hindu and 
Mahomedan systems, both self-contained and both wholly independent of 
each other, awd wholly indepeudent of foreign and outside legal conceptions. 
In each theresare well- recognised’ rules relating to their religions.and chari- 
table institutions, ‘It would be a serious iaroad into the rights of Hindus 
and Mabomedans to be governed by their laws and customs so far as they, 
are notin conflict with tbe statutory laws, if the rules ofehe Hindu and 
Mahomedan laws, were’to be constpied with the light of legal conceptions 
boriowed from abroad, valess perhaps where they are absolutely, so to 
speak, in pars materia, 

Vice of method of coustrustion by analogy illustrated in the case 
cf 27 M. 435. ne l ‘i 

A “trust” in the sense in which the ee is.used in English 
Law. is unknown ın the Hindu gystém, puie and simple. T 

Under the Hindu law the image of a deity of the Hindu pantheon 
is a “Jurisdic entity’’, vested with the capaclty of receiving gfts and hold- 
ing property. Religious institutions, known under different names are re- 
garded as possessjon the game “‘jurisdic’’ capacity, and gifta to are made to 
them consininee. In many cases in southern India colleges and ‘monas- 
teries under'the names of Mutt were fount under . spiritual teachers, of 
recognised sanctity. These men had and have ample discretion in the 
application of + the funds of the institution, but’ alaways subject 
certain obligations and duties equally governed by custom and usage. 


When the git is direcily to an idol or a temple, the seisin to’ complete’ 


the gift is necessarlf effected by human agency. Called by whatever name 
he isonly the man&ger and cusiod'ag of the idol orethe institution. In 
almost every case he ıs given the right to a part of the usufruct, the mode of 
enjoyment and the amount “of the ı 8 ıifract depending aga'n ‚on usage and 
custom. -In ro case was tte propesty couveyed to or vesttd in. him, nor is 
hea” trusiee! h the English sence of the term although in view of the 
obligations and ditties rest: g on him, he is answerable as a trustee in the 
general sense formal administratigqn.- 


c? 
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Discussion of case—law relating to the position of the superior of '. , 
a Mutt in relation to its‘endowment and to the powers of the manager offeli-- ° 
gious institutions generally. 


The inam proceedings were instituted simply with fhe object of 
investigating titles to’ hold landsgrevenue free as belonging to valid endow- 
ments. The nam proceedings did*not create any dedication. In the case of 
gifts made leng*before the inam’ proceedings by the Hindu Kings or chiefs 
who then held the country, the purpose of the dedication must be gathe:ed 
from established usage and practice. Where the evidence in the case showed 
that an endowment was held for the general purposes of a Mutt, an cntry in . 
. the Inarh: Registér that the dedication was fora specific purposes, viz., the 
worship of the idol. Held not to ‘avajl the party relying upon it for showing 7 
that the dedication was for a specific purpose. ' io 


' Sr, Vidya Varuthi Thirtha Swami gal v. Balusamı Iyer {(P.C.): .. 346 


— Art. 184,941,144 and 148 —Morigage with possession by last 
male owner—Transfer by mortgagee as absolute owne: —Sui! for 
redemption. by, reverstoner—Limitation. |, | | 


R. a Hindu owning certain properties mortgaged them with posses- 
slon in 1866 and died 'the1eafter, leaving only daughters. The mortgagee 
sold the properties absolutely-to the defendant in 1900 and gave him posses-: . 
sion. The last surviving daughter of R.‘died in 1906 and in 1914 the | 
daughter’s sone of R. brought a-suit for redemption and -possession of the 
mortgaged properties. a ee mr , 


144 or 


-e 


- 


Fhe that the suit was governed by Art, 134 and not by Arts. 141, . 
48 ‘of the Limitation Act and that it was barred by limitation. 


Scope of Art. 141 of the Limitation Act discussed by Ramesam, J. 


, (Spencer and Ramesam, JJ.) Narayanaswami Naioker v. Peria- | 
swamy Odayar,': ` K l “as. 103 


— Art. 144—Service Inam— Alienation by the holder of the office— 
Suit by sucessor to recover property aliena fed—Limitatton—Start- 
‘ing point—S. 28—Effect. oa ee 


` Property attached- to a hereditary office in a temple waa sold in, . 

1883 by the then holder of the office, and possession of ths property given to 
the alienee. The alienor died: in 1886, and was succeeded in the office by 
his soh who beld the office till 1915 and then resigned it in favour of his 
son, the plaintiff. In a sait instituted by the’glaintiff in 1916 for a declara- 
tion of the invalidity: of the alienation and for recovery ef the property from 
the alienes keld that the suit was barred by limitation under Article 144 of 
the Limitation,Act *, °", a ° E S : 


'®.ı en 
Each successive holder of the office does not on appointment get 
a fresh right to sue to recovergthe emUluments, S. 28 of the Limitation Act 
will operate to extingnish not'only the right of thegalienot but also the right 
of all wbo'claim to succeed him by virtue of an hereditary line of 
succession. '' et ae Th ' i 
| (Sadasiva Alyar.and Spencer, JJ.) SubramaniaGurukkal v. Amma- ; 
kannu Ammal. Dai . see 460 


iy N TE A e : : ` 
—— Arts. 'l44'and 148~Mortgage—One of several : co- mortgagors, z 
redemption by--Sust by a another for recovery of possession om 'pay-''': 
ment of his share of the redemption amount—Artiole: of the Limita- 
. fost Aot applicable oe Ha A r | 
o’ 


Where one of several mortgagors redeems the whol®morigage and o 
obtains possession a suit against him by anpther co-mortgagor to recover, 
his share of‘the property: mortgaged on payment of his share of the ex- . 
penses of redemption is not governed by Article 1488 of the Limitation Act, . , - 
as the sutt is not one to’ redeem a mortgage but one tò recover possession 
of property on payment of the charge created’‘by S 95 of the Tramsferof Pro- . - 
perty Act 26 Bom 500 ° 41®Mad. 650: 34M L J. 528 : 46 Cale 111 followed. 


14 AJl. 1 not followed "0 l 


ot 


`. l 
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Such.a suit is governed by article 144 of the Limitation Act. 


ë ‘(Krishnan and Odgers, JJ.) Stnnannan Chelty v. Sivakanu 
Ammal asa 


——Art. 182 (b)—Step in aid of execulton—Decree for reden ptron—- 
Application by a mortgagor for extenstgi of time for depositing the 
redemption money into court—Whet her mor! gagor ts entytled to usk 
for the sale of morigaged propertyi:naredemplion deorece. e 


An application by a mortgagor for extension of time for depositing 
the redemption money into court in the case ofa redemption decree is an 
application to take a step in aid of execution ot the decree under Art, 18245) 
of tbe Limitation Act. 


It makes no difference for this purpose if the application is not 
granted, 


The natare and requsites of a step 1n aid of execution consfdered 
and discussed 88 Mad. 695 : 26 M. L. J. 433 referred to, , 


An application to take a step in aid of execution need not neges- 
sarily be one made when an execution application is pending. 


Where a decree for redemption has been passed # is Open to the 
mortgagor to execute the decree by applying for sale. 
: 36 Mad. 32: 21 M.L.J. 941 : 43 Mad. 835': 39 M. L. J. 941. followed. 


(Spencer and Ramesam, JJ ) Sankaranarayana Pillar y. Puthiya 
‘Veetsl Thangamma and others. ee 


—Art, 182, Ols. (5) and (1)—Ewecution of decree—Limitation— 
Deoree in favour of one persou—Transfer of portions thercof* to 
different persons execution application by one of the transferees as 
regards portion of decree transferred io hsm—]I fsaves limstation as 
regards other transferees in regard to their portions of decree, 


Where a decree for partition of immoveables‘and moveables is 
passed in favdur of one person only but is transferred to two different 
persons, the portion relating to immoveables being transferred to one, and 
that relating to moveables to the other, an application in accordance w.th 
law made byeither transferee to the proper court for execution of his portion 
of the decre@or to take some step ın aid of execution of that portion enures 
under Art, 182, Cl. (5) of the Limitation Act for the benefit of the other trfns- 
ferec as regards the portion of the decrees transferred to him. 

The provisions of cl. (6) of Art. 182 ought not to be*restricted by ex- 
tending the words of the first sentgnce of explanation (1) of the Article to 
cases where the decree tough passed only in favoar of one person is after- 
wards owned by more persons than one in severalty Owing {0 the conduct of 
the original decreg-holder or otherwise. 5 ; 

(Sadasıva Aiyar and Spencer, JJ.) Venkata Reddayya v. Thora 
Yarkayya and others, 


Limitation (Amending) Act of 1920—A ppicahih ty—Death before 
Act—application to bring on record legal representatives after Aot— 
Effect—C. P. C. of 1908—O. 22, R. 9 (2)—Suffrotent cause—Meaning 
— Wip or mistake ef Counsel 1} and when sufjicrent catise-—English 
Law—Inapplicabilsty in India. 

The Limitation Amending Act of 1920 applies to an application for 
bringing on regard the legal representatives ota plaintiff appellant made 
after the Act came into force even in cases ın which the death of the plaintiff 
took place before that date, 
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The rigid English rule thata mistake or slip of Counsel is not a” 


sufficient cause for aot continuing a suit inapplicable in India, 

Where plaiatiff's widow as the guardian of ker minor sons gave 
instrficti8ns to bring on their names in November 1920 in ample time, and 
owing to the mistake of herévakil in not noticing that under a Amending,Act 
a shorter period of limitatfon would be ooming into force *f1om 1st Jannary 
1921, the legal representative application was not fled within the period 
allowed by the Amending Act but was filed after tbaè date and before the 
expjry of the period allowed by the aid Act. Meld, that the delay due log 

Ge e 
è 4 


26 e : 
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® nee 
slip of that kind on the part of the Vakil without any default of the client 
herself might b) rezatded as sufficient cause for excusing the delay within 
the meaning of O 22, R. 9 (2},C P.C. 
(Ser John Wallis, C. J. and Oldfield J) Vaithinatha Iyer v. 
Govindaswamt Odayar 5 


Madras City Bolice Act —S. JÀ. el, XKI—A pplicability—Obs t uction 
by necies and ammals 1f an offence—Essentials of of fence— 
Intentron—N ecesstly. ae 

Clause xi of S. 71 of the City Police Act covers a case of obstruct- 
ing a thosoughfare in any manner and is not limited to obstruction caused 
by vehicles and animals. In the case of obstruction by vehicles and 

‘animals there 1s no question of itention necessary to be proved in 

addition to the obstruction. ' 


£ (Kumdraswam: Sastrt, J.) Kuppammal In re l i 


Madras Estates Land Act—Dry lands—Rent on—Ryot's liability 
foreLands left waste through his wil fil neglect—Effect—D19 crops of 
wet lands—Wet rent for—Laudlord’s right to—Sufficent water’ 
available in irrfgation'source fo! raising wel crops—Effecl. 


A iyot is liable to pay rent on dry lands lelt waste through his wil- ` 


ful neglect. l 

, A ryot ig liable to pay wet rents at the highest -neighbouring waram 
rent, when dry crops are raised on wet lands when there is a sufficiency of 
water in the irrigation source for raising wel Crops. : 


(Spencer and Ramesam, JJ.) Kothandarama Reddiar v. Chinna- 
swami Reddi. ' a . = . 


—§s, 3 (2), (5), (11) and 6 —A pplicability—Minor Inams—Inamdar, 
uuder,tfia landlord” and his tenants sf" ryots "—Minor mam if 
an ‘estate’, « z 

The suit lands were originally ryoti lands situated withio the per- 
manently settled zemindari of Surangi, an estate within the meaning of the 
Estates Land Act; they were granted by the zemindar after the permanent 
settlement in mam on a quit.rent: payable to bunself of Ra. 15 per amnum. 
The grant §ncluded both waram. Ina suit by the inamdar to declare that 
the defendants, tenants under: him, had no occupancy rights in the suit lands. 

Held by Ayling and Coutts Trotter, Jh (Kumaraswamy Sastri J. 
dissenting) that, in spite of the inam grant, Ne lands formed part of an 
“estate,” that the plainult was a “ land-holder ” within @be meaning of the 
Act, and that S. 6 thereaf operated to give defendants occupancy nights. 

The grant in inam is a*transfer from the owne: within the meaning 
ofS 3 (5) of the Act, and plamtiff a ‘‘land-holder '’ because Be is a person 
entitled to collect the rents of tee whole or any portion of the estate by 
virtue of such traasfer . ee 
The words " such land-holder ” in Ù 6 mean land hulder as defined 
in the Act. oY | 

(Ayling, Coutts Trotter and Kumaraswamty Saetr: JJ) Sri Gada- 
dhara Das v. Suryanarayana Patnaik. i 


—s. 3 (3) and 189 —' Holding’, meaning of—Sut for partition and 
ejeatinent—Jurssdictson of Civil Court. 

In a suit by plaintiff in the Civil Court for asceriainment by divi- 
sion of-his share of the properties wh ch he and defendant were holding in 
common and lor eyec!ment of the defendant from that share, thg Civil Court 
returned the plaint for preseatation to the Revenue Court. Op appel, held 
that the suit, so far as :t was one for partitio? was cognizable by the Cival 
Court and that the plaintiff should be allowed to withdraw his prayer for 
eyectment and sue in the Civil Court, ° 


~ 


An undivided share in a patcel or parcels of land is not a holding 
. Within S, 3 (3) of tae-Madras*Estates Land Act. . ; 
(Oldfield qnd Ramesam, JJ.) Ramamyrtly v. Bullsraju z 
‘ 6 
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>—S8s. 2 (5), 77 and 189—<Aiinar inamdar—Land in a permanently 
settled estate granted on favourable quit-rent— Inamdar. if a‘ land- 
holder *—Surt for rent—Jurisdiction of owh court 


Where a Zemindar makes a pust-settlament inam ofea portion of a 
village with both the warams subject {o the Dayment of a permanent and 
fovourable quit-rent, 9th inamdar is nof a “Jandholder” within 
the meaning of S 3 (5) of the Madras Estates Land Act anda suit fer rent 
by such minor inamdar against his tenants lies ina civil Court. The initial 
presumption is in favour of the Civil Court baving jurisdiction and the onus 
lies on the defendaat seeking to oust its jurisdiction to substantiate his plea. 

Opinions of the Chief justice and Kumaraswami Sastri, J in 44 
Mad. 677, followed in preference to that gf Ayling Sadasiva Iyer and 
Coutts Trotter, JJ, ~- 

‘By Spencer I :—A'mere interest ina portion of the melwaram as 
by payment of jodi or quit-rent without a right to collect ‘ rentsg {rom the 
‘ ryots’ of the estate will not corvert a‘ ryot’ into a‘ landholder ’ under 
the Act. è 


(Spencer and Odgers, JJ.) Bhupathiraysu v. Venkataratnam 


— 8. 6—Sub-Sactsons (1) aud (6)—Occupying and cultivating fenants— 
Middlemen—Permanent right of occupancy—Right to lyaradaras 
and farmers of tent—Meaning—Rights of. 


The appellants were leases of certain Janka lands in an estate under 
leases granted to them, before the Madras Es'ates Land Act, 1908, came inte 
operation, by virtue of thcir having been the higaegt bidders at an auction 
held in respect of the’said lands. The practice in the estate with referente 
to the said lands was that when a lease was about to expire, ol had but re- 
contly expired, an auction was held and a new lease granted to the highest 
bidder, whether he was the old lessee or not, there being thus no contiuuity 
of occupation, and the outgoing lessee having no privilege or advauta ge. 


The lease in favour of the appellants contemplated the cultivation of the ` 


land aud the raising of crops upon it by ryots, and contained’ no clause prohi- 
biting sub-letting. It was also found that the appellants dealt with the 
lands demisag as middimen, sub-letting them to tenants who held them 
subject to ar@t payable to their immediate landlords. occupied them and 
cultivated them. In a suit by the appellant for the issue of pattas iu respéct 
of the lands leased to them under S. 55 of the Estates Land Act, held, that 
they had not acquired a permanent right of occupancy und®, and were not 
ryots within the meaning of S. Sub S. (1) .of the Act, being merely 
middlemen. ® Ta ' a 

Quaere Whether, 1f the appellant had only sublet tq occupyiag and 
Cultivating sub-tenants a substantial portion of theirelands, they would have 
been altogether disentitled to the relief they sought, or would-only have been 
entitled to that relief in relation to the portion ot the demised lands which 
they bad not sublet. ‘ l 4 i 

The object of the Act was to improve the condition aad confer new 
rights and privileges, especially upon the occupying cultivators of ryoti land. 


It would ke quite opposed to its policy to contier on middlemen who sublet ` 


to occupying and cultivati¢g tenants, rights and privileges at all resembling 
those conferred on occupying cultivators; 

The words‘ tyaradarand farmer of Tent’ in Sub-S. (6) of S. 6 of 
the Act are not synonymous. If ijaradaras and farmers of rent are ryots at 
all, they are non-occupying ryots, and cannot be converted into ryots witha 
permanent right of occupancy. 

(Lord dtkinsos) Surisettt Butchayya v Raya Purihasaiathy Appa 
Row p a a 


e e i 

——-S TS (3)—Rent—Vanhpayr rate—Implied Contract to pay—Onus 
and Quantum’ of pwof—Iimprovzments at tenanls sole expense 
—Vanpaytr crops ratsed with aid of —Vanpair reat—Charge of— 

Legality —Conditions es : ; 
Where, in a case in which a landlord chargé plaintit# bis” ryot 
withthe  Vanpayir rate on the 'groypd that Vanpayir crops were Cultivated 

‘ , 


\ 
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by him in Fasli 1323 (1913-14) with the aid of a well excavated by him in 
1912-13 ab his own expense, the evidence for the landlord was to the effect 
that there was an immemorial practice in the suit estate to charge Vanpayir 
rates, but did not shq what were the citcumstances under which other ten- 
ants of the estate paid such rates whether there were any improvements on 
tbeir lands, whether such improvements were made by the landlord to them, 
while it wasgdnfitted that the plaintif had] never raised a Vanpayir crop 
before Fasli 1323, tbat he had no other land in the estate, and that Vanpayir 
crops could not be cultivated without the aid of wells keld, that the facts 
and circumstances of the case were not such as to compel the courts to find 
an impliéd contract to pay Vanpayir rates and that the courts below did not 


_ commit an error of law in refusing to find snch a contract. 


Per Sadasiva lyer, J. :—The Court is not bound to presume an 
agreemept and consideration for payment of higher rent by reason of a mere 
usage established by long continued payment thereof. 


(Sadasiva Iyer and Spencer, JJ.) Rajah of Ramand v: Guananiut [ts 
Bothagar ‘ae 


—g. 40—Commutation of rent—Basts of—Kanganam—Amount of-— 
Deduction for—Propriety— Lands in shrotriem village— Warant 
2e including payment of Kanganam, prevalent for a long tıme 
— ect, 

In a suit for commutation of rent in regard to lands in a sbrotriem 
village, in which the ryots had the occupancy holdings, and for which they 
had paid waram including the Kanganam, for a long time held, that the 
lower Courts were wrong in dedacting from the total outturns Of the various 
fields 4 p.c for kanganam in order to arrive at the amount of yield on 
which the money rent was to be calculated. 


(Abdur Rahim and Odgers, ` JJ.) Rangachariar v. Doraswami 
Reddy and other = 


Madras Hereditary Village Officers Act (III of 1885) Ss. 

8 (4) 18 and14—Serviceinam lands—Purolut service—sutt for 

possession —J urisdiction—Ctinil Court—Enfranohtsement—a dverse 
possession. A 

_ $s. 13, 14 and 21-of Madras Act III of 1895 confer exclusiv® juris- 

diction on Revenue Courts over suits for the recovery of the'emoluments of 

hereditary offices falling under §.3 Cl. (4) one of which is the office of 

village purohit ım propriety estates as well again tyotvari villages. 
37 Mad. 548 : 25 M. L. J. 42 Relied o i 


S, 14 of Madras Act III of 1895 prescribes a period of three years 


‘for suits under the Att but does not extinguish the rights of pérsons who 


tail to sue In lime, 
21 Mad.'134 Referred, 


(Spenoer and Rames8m, JJ.) Vanchinatha Iyer v. Rajagopala 
Iyer and others ° Skids 


——§8. 7—Village Officer— Proceedings of Revenue Divsstonal officer 
against--Charges framed 1 course of--Nature of proceeding oe 
‘mental enqusry or Criminal Proceedtng— Revs toh to High Court 
agatnst order framing charges— Main tainability— Government of 
India Act—S.'100—Regulalion VI of 1831—Collector acting under 
—Not subject to superintendence of High . Court— Penal \Code— 
S.:17] C—Offence under—What amounts to—Croil Contemp!|—High 

_ Court—Order calling for records from Court below—Dtsobedtence of 
Lower 'Court— Effect—Appellate purssdiction—Revistonal jurisdic- 

„tion, if part of. . . 
_ Even where the facts alleged agathst a Village Qfficer constitute æ 
criminal offence, it is in the discretiom,ot his superiogs to proceed either by 


way of prosecation oreby way of departmental action spnder S, 7 of Madras 
Act IIT of 1895, j 2 


Wherega Reyenna Divisional Officer framed against g Village Mun- 
sif two charges to the effect (1) that the village Munsif has told people not 


b 
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to vote at the' elections, and (2) {hat he had made false representations as fo 

increage of taxation aad confiscation of property as a result of voting, held, 

in a revision petition filed against the order framing those charges. 


(1) that the proceeding resulting ın the order was a departmental 
inquiry under S 7 of Madras Act III of 1895, and was not $ Criminal pro- 
ceeding e 
(2) that (he Revenue Divisional officer proceeding Unger the said 
section was not a court subject to, the Superintendence of Me High 
Court within the meaning of S. 107 of the Government of India Act 

` (3) that the collector's power of control over Village Officers under 
Regulation VI of 1831 was also not subject to the Superintendence of, the 
High Court. l 
Semble : Neither of the charges famed by the Revenue Divisional 
Officer amounted to an offence under S. 171 C of the Penal Code, 


On'the admission of the Revision petition, the High Court» called 
for the records under S. 115 C. P. C. but the Revenue Division®! officer re- 
fused to forward the same Held, that the officer was guilty of a civi} con- 
tempt, despite the fact that the order calling for the records was eventually 
held tèbe wrong. 

Appellate jurirdiction includes the power to inferfere in revision 
and is not confined to cases in which the law allows a regular appeal. 


(Str William Ayling, O. C. J. and Odgers, J.) Chinnayya Goundar 
In re 8 : 


Madras High Court Bules (Original Side)— Rule 48—Written 
stufernent— Extension of time for filing—Suffictent capse— 
Improper refusal of vakil himself to file a statement in tune or fo 
aliow another to do so—Vaktl—Non-payment of stipulated fees— 
Remedy in oase of— Refusal to act in cause or to allow another to act 
— Propriety. 

Vakıls, who are allowed to act as well as plead on the Original 

Side of the Hign Court are, as regards acting, very much in the same posi- 

uon as solicitors in England. Attorneys or solicitors are not entitled to 

refuse to go on with an action for want of funds unless they have given their 
chents oh, notice of their intention to enable him to make cther 

arrangements. Held, therefore that a vakil was not entitled to refuse tq take a 

necessary step in a case, because his own tees had not been paid, and at the 

same time refuse bis consent to the transfer of the case fo another vakil. 


Where, owing to the y eae conduct of a vakil for the defen- 
dant in a suit in relugsng himsélf to file a written statement on his behalf in 
time or to allow another vakil to do so, the defendant applied for an exten- 
sion of time: foy filing tbe statement, keld further, rever$ing the decision of 
the trial Judge, that the case was one in wh'ch tHe delay should be excused. 


(Sir John 'fallis, C. J. and Krishnan, J.) Raja Muthu Krishna 
v. Nurse š ' see 


.-—Rr. 208 to 208——Sale ofroperiy by Offroial Referee—Partner- 
ship sutt—Proclamatson of sale omitting to specify place of sale— 
*driegularity—Substantsal—1nj ury—A pplication under S. 310 A of 

the C. P. Code, 1882—C. P. Code, 1908, O. 21, R. 89. 


Ceitain properties, moveable, apd 1mmo¥eable, were sald in one lot by 
public auction by the Official Referee. The proclamation of sale did sot 
specily the place of sale but no objection to the proclamation on that 
ground was taken by any of the parties either before the Registrar or before 
the Judge 10 Chambers under R. 206 of the Original Side Rules’ Everybody 
concerned understood that the sale would be held, in accordance with the 
wsual practice, at the premises ang there was a large attendance of bidders 
at the sale. On an application by one of the patties to set aside the sale 
after it had been conclfded. Held, tnat there was neither material irregu- 
larity nor substantial {njury to justify the setting asid@ the sale. 


Where in a suit for dissolution of partnership, properties are sold 
in public auct'on by the Otficial Refeise for fealising the partnership 
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. @ 
assets, itis not competent to the parties to apply under S. 310 A of the 
Code, 1882 (O. 21, R 19) to set aside tbe sale. 


(Str John Wallis C. Juand Kiishnan, J.) Tuljyaram Row v. Ram- 
chandra Row 5 : : 


Madras Permanent Sottlemant Regulation (XXV of (1802) 
Ss. 3 and 4 Apphcattliiy and effect — Zemindar — Permanent 
Scttlemnegt — Sanad — Construction — Inam lands within 
Zemindart—Resum ption—Right of Government— Sanad granted 
and assessment fixed upon quite a different basis from that pro- 
vided in S. 4of Reg 25 of 1802—Effect—Madras Regulation XXXI 
of 1802—Ap plucabikty —Land not exempt from payment of public 

. YENTE. e 


Pursuant to am arrangement come to between the British Govern- 
ment and the then holder of the Zemindary of Venkatagiri, held subject to 
the payment of a figed revenue or peshcush and to the burden of military 
service a Sunnudi-milkiat, istimrar was issued to the Zemindar on August 
24, 1802, byt made to take effect from July 12 of that year, i. e. from before 
the date on which Regulation XXV of 1802 was passed The sunnud pro- 
vided that, in consideration ofthe British Govermament relieving the 
Zemindar from the burden of military service -and ifself undertaking the 
same, “the British Government has fixed your annual contribution, including 
equivalent for the miltary'service and the establsihed peishcush for every 
year, al the sam ofstar pagodas 1,11,058, which said amount sball never be 
liable to change under any circumstances, and 1s hereby accordingly 
declared to be the permanent annual demand of Government oo your 
Zemindary”. 

The Sannad also stated in specific terins the extent of the Zemin- 
dary. Clause 5 of the Sannad contained certain reservations of the absolute 
abandonment on the part of Govermiment of all claim to enhance the 
consolidated peishcush, but they were notin reference to lakbiraj lands 
within the Zemindary. All those lands has been taken into consideration 
in arriving at the estimate of the commuted amount, but the Sanad contained 
no reference whatever to them: , The other documents connected with jhe 
matter showed that the Government, represented by the Governogin- 
council, on the one side, fixed a definite specific assessment on the whole 
Zemindary irrespective of particular assets derived from each particular of 
property within the estate,and that the Zemindar, on the other side, accepted 
that arrangement on that special understanding. 


On an attempt made by Government to b ing rights against 
the Zemindar in respect of the lakhiraj lands within the Zemindari, the 
question arose whether the Zemiodar was entitled to take possessioy"of them 
without any liability forthe paynfént of additional revenue or whether the 
Government was entitled to the benefit of the resumption and possessed the 
right to assess revenue on those lamis. The claim of Government was based 
on the grounds that under S. 4 of Madras Regulation XXV of 1802 Govern 
ment has reserved its power to resume’and assess Lakhiraj lands, that the 
Sanad granted to the Zemindar conid not possibly override {he express pro; 
visions of the Regulation aud that the executive government had no power 
to convey to the grantee-namely, the Zemindar larger rights than the statute 
provided. ° 
Held, that, as the Sanad to the emindar conta'ned no reference to 
the Lakhiraj lands within his Zemindary, the piovisioxs of S. 4 of Madras 
Regulation 25 of 1802 had no application in the case øf his propert\ and that 
the assessment fixed upon it by virtue of the arrangsment adopted in 1802 

_ wag upon a basis quite different from that provided in S.4 of the Regula- 
tion. In other words, both the assessment and the saonadare qutside the 
Regulation under which the Government claims the right to resume theinam® °? 
lands within the estate of the plaintiff and to assess them geparately. 

$ S. 3 of Madtas Regulation XXV of 1802 lays dowy rule relative to 
the principles on which the provisions in the Regulationshould be congtrued. 


465 


` Madras pa ere XXXI of 1802 refers entirely to procedure 
appointed for the investigation of the tille to hold lands exempted from the 
° e ef 


° j i R 


? 


`. e 
e i 31 


a 
+ 


(d 
Mad. Revenue Recovery Act. ` 


payment of a revenue. Here the had: which are sought to be resumed 


* were not exempted from the payment of public revenue, the revenue which 


waa paid on the estate included the lands in question and the Jama was 
assessed on the whole estate inclusive of the Lakhiray and inam lands, 


Secretary of Stalev. Rajah of Venkatagirs. a (P.C,) 


Madras Revenue Recovery Act (IFof 1864) S: 59- Revenue 
sale—Sust to set astde—Fraud—Limitalion—starting Minig 
A suit to set aside asale for arrears of revenue brought about by 
fraud and collusion is governed by S 59 of Madras Act II of 1864. The 
suit can be brought within six months of the plaintif having knowledge of 
the fraud or ir1egularities in the conduct of the sale 12 Mad, 168 Relied on. 
(Spencer and Ramesam, JJ.) Mihia Chettiar v. Karuthamada 
Pillar. 


Madras Survey and Boundaries Aot, Madras Act IV of r897 
S. 20 Clause (8)—Tenant— Meaning of—Granlee of %a renl free 
inam—Whelher tenant within the meaning of S 30, Clause (3). 

A grantee of a rent free inam ima zemindaray is not a tenant wfthin 
the meaning of the term in S 20, C1 (3) of the Madras Suryey and Bounda- 
ries Act of 1897. 

The desirability of amending the clausa suggested. 
Sir (William Ayling, O.C.J. Kumaraswam: Sasiri and Odgers, JJ.) 
Rajah of Venkatagiri v. Subbiah. © f ° eae 


Mahomedan ÍW — Succession — Hereditary office—Lineal tre. 


mogentiure, ä 
Succession to a hereditary office which cannot be enjoyed by seve- 
ral heirs in common is by primogeniture and in the absence of evidence to 
the contrary by lineal primogeniture. , 
(Ser John Wallis C J aud Krishnan, J,) The Seca etary of State for 
India v. Syed Ahmed Badsha Sakib Bhadur. ai 


Malabar Law —Kanom—Redemption decree— Possession obtained by 
morlgagor in execulton on payment of value of tmprovements as 
settle by first conrt—Enhancement of amount in appeal by tenant— 
Right of redeinpt.on not questioned in appeal—Liabtjity of mortgagor 
or mesne profits between dates af obtaining possesston and of pay- 
inent of amount of rmprovements fixed ın appeal-Maiabar compensa 
tion for Tenants eR A Act, S. 5—Effeat. 


In execution ofa decree tor redemption of a kanom, plaintiff obtain- 
ed possession of the mortgaged propertieson payment to the tenant of the 
value of improvements as settled by the first court. Im°’an appeal by the 
tenant regaiding the amount.of the value, of improvements was enhanced 
by the appellate court, On a claim by the tenant against the mortgagor 
for mesne profits for the period between the d&te of the latter obtaining 
possession in execution and that of hjs execution and that of his depositing 
the amount fixed by the appellate court. Held, that, as the mortgagor could 
not be gaid to have been wrongfully in possession during that period, he 
was nol*thable for mesne profits. 


(Abdur Ralım and Odgers, JJ) Manian v, Kuthtravathuth 
Raman. Sai 
—- Mahomedans Law Apphcable 


—Sale of Tarwad properiy—Necessity for the sale to the extent of a 
substantial amount—Sale should be upheld — Purchaser when and 
whether cambe com peed to account for application of sale proceeds or 
hay the price to the junior mgmbers b 

Where the major portion of the cousideration fora sale by the 
Karnavan of a Malabar {4rward is found to be for binding purposes, the 
proper coarse for courts to follow is to uphold the sale‘nstead of directing 
it to be set aside on condition of the tarwad paying the amount for which 


necessity is provdd. ° Š 
. te © : e 
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' © 
? 27 M. L. J. 132 : 1 lọ, W. 877 ' 33 1.'C, 833 Followed 12 M. L. T. 
264 and S. A. No 782 of 1919 distinguished. 

In the absence of proof of any fraud or collusion on the part of the 
purchasers of tarward property, they cannot be compelled to account for the 
application of the sals proceeds or to pay any part of the price twice over 

The Karnavan of the, tarwa being the person invested with the 
management of the moveable property of the tarwad, the other members 
are not entitle? to demand the payment of the purchase money into their 
hands. 

39 M. L. J. 590 Referred to. F 

(Spencer and Ramesam. JJ.) Krishnan v. Gourndan. san 


——Sfanomdar—Lease by— Lease for g” execeeding his life trme—Vals- 
dity—Lcease—Construction —Covenant for renewal—What amounts to 
Where a Taraga (lease) granted by a Stanomdar ran as follows :— 
© I ghall wll ‘improve this paramba and plant, etc , when the: improvements 
have survived the þeriod of decay and the cocoanut trees begin to bear their 
fruits, I shall take a taraga after fixing the rent in accordance with the 
local custom on an inspection of the kuzikgnoms;” held, that parties intended 
that if the tenant made any improvement and those improvements were 
effective, be would be entitled to a lease for anothe: term of 12 years from 
the date of the expiry of the piiot lease and that the rent was to be revised 
jn view-of any larger yield from the land that might accrue and also having 
regard to the cusjom of the country with respect to such a lease 
A Stanomdar is entitled to-granta lease for a term exceeding his 
own life-time so as to make it binding on his successors provided the 
lease is suvh as is beneficial to the estate. - 
(Abdur Rahım and Odgers, JJ.) Kaithal Kuttiyalı v. Umman 
Amma. ' aa 
—-Tarwad—Conversion of a member to Mahomedanism—Right to parti- 
tion— Removal of Caste Disaisitties Act (XXI of 1850). 
` Apostacy from Hinduism does not entitle a member of a Malabar 
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Tarwad to claim partition of the tarwad property and delivery to hım of . 


his share under Act XXI of 1850 The effect‘of conversion to an align ro- 
ligion is not to enlarge the convert’s interest in any property or to gẹt rid 
of any condition or restriction to which it was originally subject. 


Observations ın (1912) M. W N. 386 overruled. 


(Sir John Walfs, C. J „ Spencer and Kumaraswamı Sastri, JJ ) 
Paru v. Ranan Nambiar. Zis 


Martial Law Ordinance II ‘and III of 1921—Offence committi 
inside the Martial Law area—Arrest outside the Martial Law area 
—Legality of —Dismissatof an applicat:on for bail by a Magistrate 
sitting outside the Martial Law area—Legaltty of—Snb-Divisional 
Magistrate having powerg asa summary Couri under the Martial 
Law ordinance acting erroneously as a Martyl Law Coui t when he 
should have acted under his ordtnaryepowers—Mere srregularity— 
Ordinary procedure under the Criminal Procedure Code how far 
affected by the Martial Law Ordinanee. ° 


The petitioner was alleged to have committed offences under Ss. 
121, 395, 431, 436 and 380 of the Indign Penal Code within the Martial Law 
area in Malabar and was arrested on the 3rd September 1921 within the 


243 


limits of Palghat Municipality outside the Mattia! Law area and kept in the . 


Sub-Jail of Palghat ; on the 6th of September; an application for bail was 
put in before the Sub Divisional Magistrate of Palghat who was also em- 
powered to act as a court of summary jurisdiction constituted by the Martial 
Law Ordinance and was rejected, P 

On an application for a writ ofa habeas corpus to cause the pere 
son of the petitioner to be brought up befor the High Cqurt for the purpose 
of determining the legality of his detention, held, that thè accused could be 
legally arrested for the offence committed inside the Martial Lgw area 
when he waé at the time of'aryest at a place outside 1t and that the rejection 
‘of the bail application by the Magistrate was proper. 

s è 


è j é : 


N. a 
; : 33 


6 
‘Martial Law Ordinance—(Conid.) 
The provisions of the ‘Code of Criminal Procedure relating to the 
* arrest without a warrant by a Police Officer and the subsequent production 
before a Magistrate are not abrogated or suspended by the introduction of 
the Martial Law, a 


Per Spencer, J.—The dismissal of the application for baıl by the 
Magistrate was legal, as the proper course ta’be taken by a Magistrate who 
has no jurisdiction is to decline jurisdiction and reject the apAlication on 
that ground. 


Pe: Kumaraswamy Sasiri, J.—The order of remand in the case by 
the Magistrate acting under S. 167 of the Criminal Procedure Code asa 
Sub-Divisional Magistrate would be a proper exercise of his pdwers. The 
fact that he did not purport to act as 3 Sub-Divisional Magistrate is a mere 
irregularity and the High Court will not issue a wril of Habeas Corpus on 
that account. 

The provisions of the Martial Law Ordinance III of 1921 foake it 
clear that a Magistrate appointed under S. 6 cannot try offences’ committed 
outside the area or hold court outside. Thereis notbing iu the ordinance 
to show that as Magistrate appointed under the Code of Criminal P1ocefure 
they cannot exercise the functions assigned to such Magistrate outside the 
area when the proceedings bave not reached the stage of a trial but are only 
in the course of investigation prelimtnaty 10 tbe offender being charged be- 
fore a Magistrate. When a Divisional Magistrate is alao appointed to,try 
offences under S 6 of the Ordinance there is nothing to preven} his exer- 
cising the ordinary powers of a Magistrate 6utside that area and arresting 
or remanding persons charged with offences inside the Martial Law area 
with a view to their being brought to trial inside the area or beforethe 
Special Tribunal. 


(Spencer and Kumaraswami: Sastri, JJ.) Kochunni Elaya Nair 
in re. 


Mortgage—Prior and subsequent morlgagees—Suil by cach impleadinug 
other—Decrecs in, and sales tn excoution—Purchaser's righi —First 
purchaser—Right of--Cotfliot betwecn two decrees—Effeot—C. P. 
C. O. 21, R. 100—A pplication unde: Order on—Appeal from—Ap- 
flichtson falling under S. 17—Effect—Procedure. 

In a suit by a prior mortgagee A, against the mortgagor anda 
subsequent mortgagee (B), a decree tor sale was passed in July 1907 with 
the consent of a subject to the subsequent mortgage right of B. In execu- 
tion of that decree the mortgaged properties were sold and purchased bya 


himself on 8-11-1909. A obtning& delivery of the properties in March 1920. - 


Subsequent to the date of the decree in A’s favour B, brought a suit 
on his mortgage against the mortgagorand Ain which ¢he latter claimed 
priority over B*s moitgage. A decree was pas#ed inthat suit on 23-8-10 
directing the plaint property to be scld '' subject to the priority of A to the 
extent of the amount declared due to him underehis decree.” In 1916 the 
final decree in the sart was passed and the mortgaged properties were again 
sold in execution thereof and*purchased by B himselt in October 1917. On 
5-2-19 B got delivery. of the properties d spossessing A. On an application 
by A uħde: O. 21, R. 100 C. P C for restoration of possession, keld that he 
was entitled to possession as against B. 

. Per Sadastva Aiyar, J :—1f A wasnot bound by B’s decree and 
A's, A’s first purchase would give him the right to possession against B. But 
each having been impleaded ın the other’s suit, both are bound by both 
decrees, and, onthe principle that, where the rights obtained under two 


decrees are in conflict with each other, the rights under the Jatter decree ' 


must preva'l. Agwas bound by the decree in favour of B. 

Per Coigts Trotter, J. :— [he matter arising out of an application 
if ex€cution, the only question before the Court 1s as to the construction, of 
the decree sought to be executed that in B’s favour. Under it the equity: 
of redemption passed t8 B's subject to tbe rights of A, as mortgagee. ` 

Sadasiva lyer and Coutts Trotter, JJ.:—Where an, application 


under O. 21 R. 400 ıt fought ont between persong ewho wera parties to the , 
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a ' @ 
guit or thelr representatives the application falls ‘under S. 47 C. P.C. {he 
order thereon is a decree within the definition of S. 2. Cl. (2), and anfappeal 
lies therefrom. 

In a matter of procedure it is advisable to follow thes preponder- 
ance of autbority inthis Court œ =, 

Sadasiva Aryar and Co'tths Trotter, JJ) dppia RukinansAminal 
v. Autiuvavg N@rasina Iyer. | a 
Partition—Parlial Parlitton—Rule agains!—Soo pe and Applicabilily— 

Co-owners or lenants-tn-common and co-parceners—Distinotion— 
Mahomedgn Co-heirs—Parlial pariution—Sutt by one of oo-hesrs 
for—Maintasnability. 

In the case of Mahomedans, the co-bens are only tenants-in-com- 
mon there being no joint family in the Hindu Law sense of the term In 
the case of 60-owners or. tenants 1n common, the rule agaınsi partial parti- 
tion is not so riged as in the case of co-parceners, and partial partition may 
be allowed if there is not much inconvenience to the othe: shares, and if 
the plain f will otherwise be left without a remedy, 

(Spencer and Ramesam, JJ.) @lowdin Kutti v. Mariamumma., 


Practice—Counsel cited as witness—Right to appear as counsel. 
A pleader does not become incompetant to appear for one of the 

parties 18 a cause merely by reason of his beng cited as a witness therein. 

The rule as to teeexclution of witnesses from court until they have been 

examined bas no application to solicitors and Counsel appearing to conduct 

the case on behalf of a party. 

(Wallis, È, J, and Krishnan J.) Vemureddi v. Babureddi. 


Provinicial Insolvency Act V of 1920. Ss. 6 (b), 27 (1) and 
§3—Creditor’s petstion for adjudication on a transfer with intent 
to defeat creditoss—Order of adjttdsoation in susolvency and cancel- 
lation of the transfer—Whether the order of cancellation is right. 
fully made—Appleation for cancellation only after appointment 
of tReceiver aud by lim—Creditors sight arsses only when the 
Receiver fails to move. i 

Where an application 1s made to adjudicate the debtors as ensol- 
vents on o*tranffer of their property with intent to defeat or delay credi- 
tors and the Court made the order of adjudication and ordered the cancella- 
tion of the transfer des& by the same order feild that the court ought not to 
have ordered the cancellation of the tiansfer dåd at that stage. 

A proceeding to set aside a tiaasfer 1u insolvency should be taken 
in the name ot the Recejver and it is only when the Receiver failg to move 


in the matter that a ereditor may do 80. 


2 Pat L J 101 , 42 I C 845 . 52 I C. 188 followed. g 
(Sır Willaim Ayling Q.C. J. and Odgers J) Appi Redds v, 
Chinna Appi Reddi. š a 
——§. 22—District Court—Jurisdiction—Purchaser at sale by official 
Recerver-—A pplication for his bid being accepted and for declaring 
sale to another to be tnuvaltd— Maintasnabili{y—Reguiar syft 
Necessity, 
Under S. 22 of the Provinciad Insolvency Act the District Court 
has-jurisdiction to deal with an application by the purchaser of the pro- 
r ty of an insolvent at a sale held by the Official Receiver to the effect 
that his bid might be accepted and that the sale to another person be beld 
to be invalid. A regular suit by such purchaser for the purpose 1s n't 
necessary. Š 
(Abdur Rahim and Sadasva Atyar, JJ.) Ramalingam Pilla v Offcial 
Receiver, Trichinopoly. oe 
——§.78—Discretion given by—Ap pticabshtty—A ppNcation under old 
Act (III of 1907)—Pendenay of. at date of ncw Act—Effect. 
An application by a credilor under the Provinicial Insolventy Act, 
1907, to adjudicate the debtor ts an insolvent whs held rightly digimiesed by 
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the Lawer Court because the application was made more than 3 months 
after the date of the commission of the act of Insolvency. 

The fact that such an application was pending when the new Act 
(V of 1920) camb into forcë cannot make it one under the aew ‘act so as to 
make S 78 of the New Act applicable to 1 

The discretion given to the court b#S 78 of the new Act cannot be 
extended to applications made uuder the old Act. we 


(Sadasiva Iyer and Napier, JJ.) Hattuumayya v. Rammayya. 


Railways Act IX of 1890. 8. 75 and Schedule II (m) 
and (8)—Shawi within the meaning of schedule—Whef her should 
be of special value—Liability of Railway adnunistiation as carrier 
—"Speoral value’? tun S.75, margiaal note, in the second schedule. 
eftect of. 


Where the plaintiff sues a Railway Company for the loss of strawls 
given to them for being carried, it is immaterial that the part®ular shawls 
which were lost were not Cashmir Shawls nor made of wool nor articles of 
comparatively high value, provided that the value of the articles is the 
parcel exceeded Rs. 100 in all and they Were shawls. 

The use of the words “special value “in the marginal note to S. 75 
and Cl. (8) of the second schedule does not imply that only articles falling 
withia the descriptions of the schedale which are of exceptional value must 
be declared under S. 75 of the Indian Railways Act. 

42 All. 76 and 39 Cal. 1029 followed. 2 


(Spencer and Ramesam, JJ.) G.I. P. Ry Co. v, Chellaram Gian- 
chand i ®© ar 
Registration Act—8.17 (8)—W:ll—Authority to adopt not conferi ed 

by will—Deed, construction—Registration—Necessity. 


Where a document executed by a Hindu tamily of his’ wife and 
called a will in the body of it, after reciting that the executant had been 
laid up with severe bodily illness {orome months past, that he consequently 
had bad serious misgivings, and that he had not tul then been blessed with 
an heir apparent, providéd’’ I have consented to your adopting a son at 
your pleagire and conducting the management of the estate inthe best 
manner. None of my heirs shali have cause to raise disputes touching 
this matter. Held teat the document was not a will, bit only a power too 
adopt a son, not conferred by a will within the meaning of S. 17 of the 
Registration Act, 1877. ' ê i 


The references to propgfty that oscur in the document are no more 
consequences of the geardiansBip of the wife and tbe cbaracter of being a 
will is not established independently of these 


Jagannatha Bheema Deo v, Kunja Behar® Deo. (P. C.) ia 


Religious Endowment-- Office of Shebatt—Grosunds for reinoval— 
Incatacity of trustee to purchase trus® estate—Not confined to 
case of trustee for*sale—Rasis of the rule—Secret purchase by 
trustee—Never pernusrible. E 
e Tho grounds for removing a Sbebait from office mby not be identi- 

cal witH those upon which a trustee would be removed in England, but if a 

Shebait in the exercise of his duties has pnt himself in a position which 

precludes him from faithfally discharging he obligations of the office, that 

1s sufficient ground for his removal. 
A trustee, if not a trustee for sale, can acquire an ‘estate from 


beneficiaries who are suit juris, but only 1f he has made the fullest disclosure ' 


to them of all facts within his knowledge as to the value and condition of the 
estate and the ffarties arerm’s length, otherwise the purchase is bad. 
The hasis of the eule is that a a pesson occupying £ fiduciary relation may 
not use for his own benefit information which he has ucquited as to the trust 
estate d ' } 7 ' 7 

(1908) 1 Ch, 545, approved, ý ' : 
Evert if a person in a fiduciary: position 1s otherwise entitled to 
purchase, yet ifthe effects the purchase secretly if another. person's- name 
ich purchase can never be allqger to stand. 
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Raja Peart Mohar v. Monothar Mukerji 
——-Sowth Canara—Pattams—Natuie of—Claim for maintenance of jumor 

members of Aliyasautana family out of pattam $properties—Conves- 

sion of pattam property snto family proper ty— Legality of. ' 

Junior members of an Alwasantana family to which a patiam 

holder belongs haye no interest in the pattam properties and cannot claim to 
be maintained e@ut of the income of such propetcies. 


Per Sadasiva Iyer, J—A pattam South Canara in is ın some respect 
aualogous to the stanom im Malabar But unlike a stanom, it 1g ‘HOt a mera 
dignity to which no obligations or duties ate attached It paitakes of the 
nature of an office to which the villagers appoint alter elaborate ceremoney a 
tember of the Aliyasantana family to Which the last holder belonged and if 
none such exists, anybody they. like, The duties of the office ara defined and 
entail expenses out ní the income derived from the pattam properties. 


Per Spernter, J ‘An appropriation or conversion for private pur- 
poses of properties attached. te the pattam offices illegal. i 


3PM. L. J 698 Referred 'to. J` ' 


(Sadasina lyar and Spencer, JJ) M. Nagaraja v. Deva Raja 
Kai nanthaya Bellala sak 


Specific Relief Act, S. 15— Specific performance—dAgreement to sell 
an item of jomit family properiy—Agreement not binding on the 
other members—Whether agreement falls under the terms of S. 15— 
Terms of which speotfic performance wil, be decreed. 


Aeco-patcener who agrees to convey an item of family property for 
purposes personal to himself and not binding on: the otber co-parceners 
cannot perform his contract in its entirety within the meaning of S. 15 of the 
Specific Relief Act and the case. therefore falls within „the operation of the 
first portion of that section I. L..R. 26 Mad, 74 and 32 Mad. 320 overruled. 


In sueh a case, specific performance can be decreed only if the 
plaintiff is willing to take a conveyance of the share of the co-parcener On the 
date of the contract and is willing to pay the full amount of consideration. 

33 Mad. 359 and 87 Mad. 387 approved. b 


(Sir John Walis, C. J., Oldfield and Kumaraswamy Sastrt, JJ) 
Iyer v. Lakshmana Iyer and others A 


Baluswami | 2 
— B, 42—Hindu Law— Reve: sionary right-—Declaration - of grant of— 
Declaration merely incidental to as of validily of adoption 
of alleged last male owner—E ffect. è l 
Plaintiffs, the sons of one of two brotbeis sued the widow and 
daughter of the other, fôr a declaration that P was the validly a gon 
of their uncle, that they (plaintiffs)'were the reversionary heirs qf P and that 
an alienation made by the widow of their uncle was not binding upon them, 
The widow plaintiffs alleged a@ing in gollusion with ber daughter denied 
the validity of P’s adoption, - The courts below fount that the alienation by 
the widow was valid, but nevertheless granted the othe: declarations prayed 
for. Held, that the denial by the widow of the truth and validity of P's ado 
tion being a daughter to the suit to establish the adoption. was maintainable 
under S. 42 of the Specific, Relief Act and’that the Plarntifis were entitled to 
the incidental declaration that ‘they were the presumptive reversioners of P. 
(Phillips and Odgers, JJ.) Latchamma v. Appanna 


Transfer of Property Act, Ss 48, 52 and 101—Lis pendens— 

' Execution of mortgage-deed before institution of sutt— Registra- 

tion pendente-lite—, Effect of—Mortgage—Prior and subsequent-— 

Sust on prior morigage without tmpleading puisne morigagee— 
Decree—Rights of puishaser of a poriign of the mortgaged pioperi 

in execution sale—Partsal puyment of the decree on the prior mari 

gage—Subrogation—Rights of mortgagee from purchaser. 
A second mortgagee executed before but registered ‘after, the 
institution of a suit on the first mortgage, is not affected by the d&ctrine of 
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lis pendens, Theeecond mortgage though registered during the pendency , 
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a 
of the syt on the first mortgagé takes effect from the date of its execution., , 
‘It the frst mortgagee obtains a decree and sells the mortgaged property in 
exccution without impleading the second mortgagee aga paity to the surt, 
the rights of the Inttet uadie his mortgage are not affected e 


5 Pat. L. J. 715 not followed. ? 
32 I. C. 431 followed.. l à 
21 M. L. J. 213 relied on. ® 


A prior mortgagee sued on his mortgagee and obtained a decree for 
sale without-being aware of, and therefore witbout'impleading the puisne 
mortgagee as a patty tothe suit In execution of the decree anetem ofahe 
mortgaged property was sold and with the purchase money, a portion ot the 
decree amount was paid of. The purcbhM#er at the execution sale in his 
turn mortgaged that stem to the defendant to secure moneys already bor- 
rowed by him for the purpose of deposing the purchase money atthe Céurt 
sale. The defendant obtained a decree on his own mortgage,®executed it 
and purchased the rights of his own mortgagor in the item mortgaged to 
him. Subsequently in a suit by the puis mortgagee to’ enforce his morl- 
gage, the defendant pleaded that he was®ntitled to a prior charge on the 
item sold in execution of the decree on the first mortgage, ^o ‘the extent to 
‘which that decree was satisfied. 


i Held (1) that the purchaser at the execution sale having released 
the item purchased by him from all lability under the decreee op the prior 
mortgage was entitled to a prior charge on that item in respect of the 
moneys paid .Dy him towards the decree on the prior mortgage; 


(2) that notwithstanding the fact that the prior mortgagee hfa a 
decree on bis mortgage and sold the property in execution thereof, it was 
open to the purchaser to hold his right to the prior charge as'a_ sbield 
aga‘ost the puisne mortgagee in the smt by the latter to enlorce his mort- 
gage; t1 Mad. 513, 41 All. 455; 42 All. 364 Relied on. 40 All. 407 dis- 
tinguished. 


(3) that the right of the defendaat to hold the prior charge as a 
shield was got affected by limitation; 

(4)¢hat the purchaser had not a general right of subrogation by 
reason of the fact that he had paid off a portion of the decree on the prior 


mortgage; 36 Mad. 183; 29 I, C. 11 ; 38 Mad. 648, 38 All, 542 referred to. 


but (5) that the defendantybeing a mortgagee {fom the puichaser 
was entitled to avail himself of ag/the rights which is own mortgagor had 
14 that patticular stem & the mortgaged property which was freed from all 
liabiluy by the purchaser including the right of priority aseaforesat i 


P  Sadasva lyar and Spencer, JJ.) Venkataramana Reddi v. Rangiah 
Chetti. |, ae 


pa rs „e 

— $8. 50—Morigage— Attestation— Proof— Quantum—Examination of 
one attesting only sf €nougA— Evidence Act, Ss. 68, 69—Bffect— 
Attesting wriness—Proof by favourable answers—E ffect, 
` 


To prove that*a mortgage deed has been duly “attested” as 
required by S. £9 of tbe Transiter of . property Acc, ıt 18 not enough to call 
one attesting witness to speak to the executidh of the deed It is mecessary 
also to prove that the deed has been attested bya sécond witness as 
Sa lie by that section, 39 All. 109: 39 All. 241 ::39 M. L. J. 463.)dissent- 
ed from. i 


All that Ss. 68 and 69 of the Evidence Actdo is to impose a 
particular mode 8f pioof and to require that certain documents shall be’ 
preveé in a paitidilar way, and in no other, that is fo.say, if one attesting 
: witness 13 alive, execution and atiestation ‘cannot be proved by other 
witnesses, though they, fnay be available and, if no „attesting witness is 
available, execution and aitestahon cannot be proved by other evidence, 
without proving that the attestation of one shee witness at least is in 
his handwriting. “Those sections do not have the effect of didbeasing with : 
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the necessity of proving that the deed is attested by at least two witnesges 
as required by S. 59 of the T. P. Act. 


Where, in a case which one only Of the attesting witnesses was 
alive, the mortgagee €alled’ him to,prove the execution and attestation of 
the mortgage deed, and he, in his ewgmination-1n-chief, spoke to the:execution 
of the deed and igs attestation by him, but having beeu got at by the oppos- 
ite side, gave®inswers in his cross-¢xamination which would put plaintiff 
(the mortgagee) out of court so far as prool of execution and attestation was 
concerned, and the plaintiff himself spoke to the handwriting of another 
attestingwwitnesspheld, that the mortgage deed had been duly proved. 


(Sir John Wallis, C. J and krishnan, J.) Thannern Gangayya v. 


Bommadevara Snbbamma and others. 


——B8s. 54nd 134—Transfer of a morigage debt --For malities 


A mortgage debt can be validly transferred only in accordance with 
the provisions of S. 54 ofthe Transfer of Property Act 40 M L. J. 26 
Rebed om S 
(Sadasıva [yer and Napiei, JJ) The Official Reoerver, Trichinoply 
v. Lakshimana Iyer. m 
S. 55 (2)—Transfer of a mortgage debt—Covenant, for tille—Breaoh 
—Damaggs—Coniract to contrary. 

In a transler of a mortgage debt there 1s an imphed covenant for 
title under S. 55 (2) of the Transfer of Property Act. If the debt is found to 
be fictitidias, the transferee can sue the transferor for damages for breach 
of the covenant for title. 29 M. L J. 454 Dissented from. 

44 Mad. 196 Relied on 

A specific covenant, to oust the implied covenant for litle contained 
in S. 55 (2) of the T. P. Act, must relate to the same subject matter as that 
referred to in the implied covenant. 39 M. L. J. 449 referred to. 

(Philips and Odgers, JJ.) Batagurumurty Chetly v. Ramakrishna 
Chetty and others è 


_— $s. 58 (d), 98—Usufruciuaty Mortgage — Anomalous morlgage— 





305 


453 


67 


English mortgage—Dtstiuctton—Test —Usufructuary mortgage with 


a clog on equity of redemptio:—What’ amounto to. 


Where the material portion of a mortgàge deed was to the effect :— 
u We have borrowed from you Rs. 1,000. We have put yeu mm possession of 


the 8 acres 25 cents of jand comprising... . . towards the yearly | 


interest of Rs. 80 at 8 per cen} and the taxes payable to circar., Whatever 
might be the profits received from tbe said lands in every year they shall be 


taken in payment of interest aforesaid and the taxes on the lands, you shall: 


enjoy the profits from the said Minds without having anything to do with the 
increase or decrease. You need not recejve thg said principal sum of 
Rs. 1,000, even though we should pay you the same, within ’S years from the 
curtent year. It is settled that im case we should pay afterwards at one and 
the same time the said Rs. 1,000 on the 15th Chitrai, Sudham of any yar , 
you should give up our land to us. If the principal sum be not paid within 
20 years from this date you shall treat and enjoy these lands as having been 
sold to you absolutely '' Held. that the mortgage was merely a usufructuary 
inortgage with a clog on the equity of redemption and neither an English nor 
an anomalous mortgage. 
' The mortgage does not cease to be usufructuary merely on account 
of the addition of a term providing for irredeemability within® years. 
© 
(Oldfield and Ramesam, JJ.) Vad&i tai lhi Narayanamurthy e, 
Abpalanarasimhulu and another ‘ sia 
—— 88.80 and 74—Mortgage—Redemplion—Effect ow lease created by 
morlgagee—Possesston of lessee tf adverse. . 
_ When a mortgage 1@redeemed the rights of a lessee frém the mort- 
gagee ipso facto come to an end. ‘hereafterthg lessee holds the property 
on 


an f° E? 


~N 
~e 


~ has bean passed and the mortgaged pr 


` 
= _? 39 ` 


; . 
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$ 
only as trespasser, unless a frésh tenancy ts created either expressly or by im- 
plication from the conduct of the parties. This holds good whether the 
redemption js at the instance of the mortgagor of a pusine mortgage¢_ 


44 IC: 839, 844.3 A. L. J. 517 Referred to. © 
-2 L. W. 1182 Distinguished. K 


(Krishnan and Odgers, JJ.) , Alagiriswami Muda® Ve Akkulis 
Nardi : Ss 


—Ss. 63 and 7O—Mortgage—Accretion—Acquisttions after passing of 
decree on mortgage, if pass to the auction purchasere-Posst#sory 
ti tle—User. ; 


Ss. 63 and 70 of the Transfer of? Prope: ly Act must be read to- 
gether and under both sections the accession to the mortgaged property must 
be received during the conttnuance of the mortgage, if itis to form part of ° 
the mortgaged property. : 

Where acquisitions are made by a mortgagor after a decree foş sale 

Swerty sold in execution there is no 
equity in favour either of the mortgagee or of ihe purchaser at the court 
anction to have such acqusitions takes away from the person who paid for 


them and attached to the property already sold under the decree. For, at 
the time they were acquired the mortgage interest had ceased to gaist. 


A mere user which has not ripened by prescription would not give 
rise to any right upon which an action could be founded unless some kind of 
possessory title existed tn the plaintiff’s favour. > 


(Spencer and Ramesam, JJ.) Sivananjiah v. Sithay Goudar .. 490 


—§. 79—Pariition deed—Provision that family debts shouid be dis- 
charged by respective sharers as per shedule—Such sharep's proper- 
ties to be liable on default—Morigagé by one of the sharers of his 
share after partilion—Decree for a family debt against all inembers 
Prsorsty of charge created by a parlitton decd—Decree debt not paid 
by obher members—Declaration—Construction of document—Char ge 
ar stort gage. 

The partition deed between the plaintiff's the 2nd defendanf and 
three other persons, brothers provided that “ the common family debts should 
be discharged by the respective shgrers to whom they fell,&s per schedule of 
the document, and that, tf any yh failed to discharge accordingly, such 
sharer’s properties sh@uld be Ifable for such debts and for the losses that 
might happend, to the family,’? The 2nd defendant not having discharged 
a debt due by hin under the partition deed a degree was obtained against 
all-the brothers by the creditor. The plaintiffs having brought a suit for 
declaration that under the terms of tLe partition deed a mortgage right has 
been created in their favour to tbe extent of th decree amount and that 
right had priority over a hy Qfhecayon executed by the 2nd defendant in 
favour of the first defendant on some of the properties that fell to the sbare 
of the sgcond defendant after the partition, keld, that the plaintiffs were 
entieled 4o the declaration claimed even thongh they had not paid the 
decree amount to to the creditor, ù 

The case is one governed by S. 79 of the Transfer of Property Act 
and that partition deed creates a mortgage or charge, as is contemplated by 
S. 79 and when the liability attaches on the payment of the decree debt it is 
enforceable in accordance with its tetms. f 

26 Mad. 322 : and 39 Mad, 288 distinguished. 

The above provision in the partition deed ig,not one which merely 
emphases their personal lability of the sharec to pay the family debts but 


creats a mortgage or charge upon hts property. = 
(1917) M. W, N.533 followed, ° : 
(Oldfield and Ramesam, JJ.) T. A Sesha diyar v. S. N. Srinivasa 
Iyer: : ` ° e .. 2382. 
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——8gs 108 (h) and 111—Forfeiture—Expressibn of intention to deter- 
mine {he lease—Time for removal. of buildings erected by tenant— 
Power of Court to giant. 


A notice givap by the landlord to bis tenant unequivocally. express- 
ing his intention to determine Sy ae on the ground of forfesture, is a 
sufficient compliance with S. 111 of the Transfer of Properly Act. 2 Li W. 
946 Referred tp. @ } ` 


Semble. In a proper case, a tenant may be allowed a reasonable 
tıme after the expiry of the tenancy for the removal of buildings erected by 


him `a á 


(Phillips and Odgers, J.J) Thacharakavil Manavikraman v Noor. 
"Mahomed Satt ® | 


Trustee Relegation of duly by—Valindsty Appointment and dismissal 
e of hereditagy temple servants—Delegation of power of. 


The powet of aspointment and dismissal of hereditary temple ser- 
vants whogcannot be dismissal (without spfficient cause such as grave mis- 
conduct being: established) is not one of Me powers of a trustee which are 
capable of being delegated to an agent. 16 Mad 73 referred to. 


(Sadasiva Iyer and Napier, JJ) Parasurama Udayan v. Tirumal 
Row ‘ = r f E aes 
Trusts Act 8. 48—Sole acting Iruslee—Powers of compromise of— 
Indtan Limitation Act, Art 9I—Linutation for a suit to recover 
possession of the property granted under undue infinence—Causs of 
actfon when arises—Guift of a village by anextravagant ZLemindar 
to a person formeriy his mother’s servant and stbsequently his own 


“a 


‘Secretaty—Validity of—A Settlement ofthe Lemindar in lrustee 


for his son—Comproriuse by the trustee giving a permenant lease to’ 


the servant on half the usual rent—Legalily of, ` 


“In September 1894, the late Rajah of Ramnad leased a village in 
the Zemindari for foty years to the lst defendant who was for several 
years a trusted servant of his mother and who was subsequently-hig own 
vernacular secretary. Im June 1895 be gifted the village as a religious, gift 
on tha secgnd monthly ceremoney after Lis mother's death to the Ist defen- 
dant with full powers of gift sale etc.. Under a settlement deed of July 1895 
the late Rajab settled the Zemindari on his eldest son, the persent plaintiff, 
constituting one Venkataranga Atyar as Dewan Crustes under the settlement, 
In April 1902, the trustee under the settlement*deed and the 1st defendant 
agreed, after a threat by the trustee to set aside the giffdeed; that the lst 
defendant should hold the village on perpetual lease on half the «sual rent 
thus altering the gift with fo ownersuip right 10 the village tea grant of 
a perpetual, heritable’ occupancy right on favourable rent. THe late Rajab 
died ın 1903 and the plaintiff grought this suit ın 1913 within thres years 
after his altarning majority to recover possession gihe village with mesne 
profits, — l ° i 

_ Held that the arrangement of compromise entered into by the 
Dewan Trustee 1902 was within the powers of the trustec,under S. 43 ofthe 
Indian Trusts Act and valid and binding on the plaintiff. 


The Dewan Trusteee was a sole acting tiustee within the meaning 
ol S, 43jof the Ind'an Trasts Act. i 


r Tf the instrument creating a trust authorises asole trustee to execute 
the trusts and powers thereof, be :s terméd a sole acting trustee wonen lie 
enters into an agreement of composition or other arrangement. 


è ; 
_ The gift made by theepla:ntiff’s: father,was not one induged by andus 
influence es 


33 Cal. 773 followed. 
A “19 Ch, D, 603 ; (1909) 2 K. B. 390 Refdrred to. 
. 97 Englise Reports 22 listinguished. 
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The effect of hol(the @ompromise of 1902 as not binding on e 


the plaintiff will be to revivWeffect of the gift deed made in June 1895. 
2 Cal. 184 at page 11 Cal. L, J, 337 at page 343. 
89 All, 179 follow ; : 
The Plaintiff's sn) set aside the gift deed is barrad by Limita- 
tion under Art. 91 of the Lition Act. x 


Per Sadasiva Iyer—The expression undue influence cannot be 
properly used unless aithe:) confidence bas been reposed on the person 
charged as where the lattis the solicitor, trustee guardian etc., or (2) 
unless the influence of therson charged is such that the other person 
stands in some Sort of rea, awe or fear of him such as a child towar 
his parent or a pupil towardspiri{ual preceptor and so on, so that the i 
of displeasing him by a refuto submit to bgs wishes puts the otber in fear 
of prospective injury to his plar or spiritual welfare and happiness, An 
Ordinary servant or depend does not ordinarily hold such influence over 
bis matter, ê 
Assuming that the ¢deed was brought about by undue influence, 
the suit by the plaintiff to reler possession would be governed by art. 91 
Of theLimitation Act as the mtiff cannoM®btain possession without setting 
aside the gift deed which jg 1a void transaction, but only voidable. 

15 Cal. 58 followed. 

The limitation periquns from the time when the facts entitling 
the person i0 have the instrent cancelled or set aside becomes known to 
him. The late Rajab who esuted the instrument having knownethe facts 
perfectly from the very d? of execution the cause of auction arose 
immediately 19 1895, 

- The cause of actidfor a suit tn set aside a transaction on the 
ground of undue influenceloes not arise only’ when the undue influence 
ceases. 

38 Mad 321 at pageti : 24M. L. J. 591 referred to. 

31 M, L. J. 362 distiluished. a 

The decision in 2 pur Law Reports 98 relied on by Rustomji 
and Mitra in their treatisem limitation, holding that the onus of proof is 
on the defendant to show thae plaintiff’s knowledge arose more than three 
years befere suit dissented fm, 


(Sadasiva Iyer a spencer JJ) Raja Rajeswara Sethupathe v. 
Kuppuswami Iyer, ; 


Wills—Imphied revocation Tes tor disposing of proSerty differently 
in tke latter will--Intdiog sole guide— Later will not providing for 
the whole suhfect-maer of the first will immaterial—Legacies for 
the same objects in Uh the wills, tf taken cumulafively exceeding 
thi valı of the estate nter will revokes the former. 


Where 2 testator is died leaviag two wills and an intention can 


be gathered from the term f the later will to dispose Of his property in a 
manner different from the hi ositions ia the former will, the earlier will 
stands revoked, The intetef is to'be the uide, and it does not matter if 
BA second will does not thvide for the oh le subject matter of the first 
will, © 
a 


Willams of Executrs 10th Edition Vol. page 119. In the Goods 

of Petohelis (3 P & D 153) an Lemoges v. Ghodban (L R. 1 P, D. 57 at p. 

62) and Dempsey v. Lawson ( P. D. 98 at page 105) followed. , 
-..__Where legacies are povided to the same persons In both the wills 

and if they are taken to be amulative they would amount to more then the 

total value of the estate of thétestator, revocation of the prior will, will be 

be implied fromethe terms ofthe later. will, 

e œ Chichester v Quartnfages 41895) P. 188 apage 189 and In the 

Estate of Bryan (1907) P 12i followed. 

Pilla; (d ying, Off8.£. J. and Odgers, J.) Chinnappa Pillai v Katlasam 
z seb 
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